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I. Introduction

Human rights issues are at the core of the current debate over international adoption. Many
of us who support international adoption see it as serving the most fundamental human rights of
the most helpless of humans — the rights of children to the kind of family love and care that will
enable them to grow up with a decent chance of living a healthy and fulfilling life. Many who
oppose international adoption, however, argue that it violates the human rights of the children
placed and of any birth parents that may exist, and serves only the interests of those who should be
seen as having no rights — the adults who want to become parents.

Human rights activists in the international adoption arena have spoken with a relatively
singular voice — a voice that is generally critical of international adoption, calling either for its
abolition, or for restrictions that curtail its incidence in ways that | see as harmful to children,
limiting their chances of being placed in nurturing homes with true families, and condemning even
those who are placed eventually to unnecessary months and years in damaging institutions. This
voice has had a powerful impact, in part because the international children’s rights organizations
taking the negative view include such powerful ones as UNICEF and the U.N. Committee on the
Rights of the Child. Also, opposition to international adoption that purports to be grounded in
children’s human rights tends to be more politically palatable and thus persuasive, than arguments

grounded in a country’s nationalist claims of ownership rights over its children, or nationalist pride
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in not appearing unable to care for its children. It is important for those who care about human
rights and about children to think through their position on these issues, rather than simply
accepting without question the notion that the children’s human rights establishment has a fix on
the truth in this area. The future of international adoption, and of many children, is at stake.

In international adoption adoptive parents and children meet across lines of difference
involving not just biology, but also socio-economic class, race, ethnic and cultural heritage, and
nationality. Typically the adoptive parents are relatively privileged white people from one of the
richer countries of the world, and typically they will be adopting a child born to a desperately poor
birth mother belonging to one of the less privileged racial and ethnic groups in one of the poorer
countries of the world. International adoption is characterized by controversy. Some see it as an
extraordinarily positive form of adoption. It serves the fundamental need for family of some of the
world’s neediest children. The families formed demonstrate our human capacity to love those who
are, in many senses, “other,” in a world which is regularly torn apart by the hatred of alien others.
But many see international adoption as one of the ultimate forms of human exploitation, with the
rich, powerful and white taking children from poor, powerless members of racial and other
minority groups, thus imposing on those who have little what many of us might think as the
ultimate loss.

International adoption grew steadily and significantly over the half-century following
World War I1, with many thousands of children crossing national borders for adoption each year.
But the controversy surrounding such adoption continues, and pro-adoption moves have recently
been matched by moves in the opposite direction. In the past three years, adoptions from other
countries into the U.S. have gone significantly down in number.? The prior general increase in

numbers reflects the opening up of new countries willing to send some of their homeless children
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abroad for purposes of finding adoptive homes. However the typical pattern has been for countries
that do open up to close down again, either by prohibiting international adoption altogether, or by
creating restrictions that limit the number of children placed and increase the waiting periods that
those children who are placed spend in damaging institutions. This happens without regard to the
fact that millions of children in these countries are growing up or dying in horribly inadequate
orphanages or on the streets.

The 1993 Hague Convention on Inter-Country Adoption illustrates the conflict today in
terms of directions for law reform. In many ways the Convention represents a step in the direction
of legitimizing international adoption. Most of the countries involved in both sending and
receiving children agreed to the terms of this Convention and many have ratified it, with more
likely to do so soon. The Hague Convention recognizes international adoption as preferable for
children as compared to any in-country placement other than adoption, by contrast to the earlier
Convention on the Rights of the Child which prefers in-country foster care and other “suitable”
institutional care to out-of-country adoption. However, the original goals of the Hague Convention
included the idea of facilitating international adoption, and expediting the placement of children in
need. International children’s human rights organizations succeeded in changing the focus of the
Hague Convention negotiations so that this facilitation goal was eliminated and the thrust became
more single-mindedly focused on preventing adoption abuses. In addition, the Hague Convention
is being used by many adoption opponents to argue for the kind of state monopoly control over
international adoption that often functions to effectively close, not open, opportunities for
adoption. (See Il at 18-20 infra)

UNICEF has played a major role in recent attempts to restrict international adoption.?

UNICEF’s official policy on international adoption makes clear its generally negative attitude. The
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policy only grudgingly approves of such adoption, and places it low on the hierarchy of
alternatives for children in need of care, even if perhaps not quite as low as institutional care.” It
states in pertinent part:
For children who cannot be raised by their own families, an appropriate alternative family
environment should be sought in preference to institutional care, which should be used
only as a last resort and as a temporary measure. Inter-country adoption is one of a range of
care options which may be open to children, and for individual children who cannot be
placed in a permanent family setting in their countries of origin, it may indeed be the best
solution.
UNICEF makes clear in this policy statement and in discussions of its significance that
“permanent family” care in the form of foster care in-country is preferred to out-of-country
adoption. Of course there is little to no foster care in most sending countries today, and even in
countries like the U.S. where foster care is the primary placement for children in state care, it is
rarely “permanent” even when it takes the form of kinship foster care. Another paragraph in this
policy statement argues that the money involved in international adoption, together with the lack
of adequate regulation, has created an industry “where profit, rather than the best interests of
children, takes centre stage,” and where “abuses include the sale and abduction of children,
coercion of parents, and bribery, as well as trafficking to individuals whose intentions are to
exploit rather than care for children.” UNICEF has, in recent years, issued a variety of statements
indicating that large numbers of adoptions from any particular country should be seen as an
indication of problems, requiring restrictive action. UNICEF has recently promoted forms of
adoption “reform” law in Guatemala which have resulted in at least temporarily closing down
international adoption in that country;® many think that the proposed reforms will at a minimum

limit any such adoption in the future to very small numbers. Along with many others, UNICEF has

for years claimed that Guatemalan adoptions are plagued by problems including illegal payments



to birth mothers. However the extent of any illegal activity in Guatemala is subject to debate.
Moreover Guatemala is one of the very few countries that have, in recent years, kept many babies
pre-placement in decent foster care, rather than in damaging institutions, and one of the few that
have placed for adoption in infancy, conditions that are central to the children’s prospects for
healthy, normal development. Guatemala has also freed up significant numbers of children for
placement, ranking second in 2006 for the number of children sent to the U.S. for adoption, despite
its relatively small size.®

The European Parliament was, in recent years, dominated by forces taking the position that
international adoption was inherently a violation of children’s human rights, and committed to
making Eastern European countries agree to outlaw international adoption as a condition to joining
the European Union. Romania, where ongoing poverty and dislocation resulting from the
disastrous Ceausescu regime mean that vast numbers of children continue to be relegated to
orphanages which deny them any decent life prospects, was induced by this pressure to enact in
June of 2004, a law eliminating international adoption altogether (except for adoption by a child’s
grandparents).

Overall, as of 2003, almost half of the forty nations that had made the top twenty list of
nations sending children to the U.S. for adoption within the previous 15 years were either closed
or effectively closed to intercountry adoption.’

International adoption is not a panacea. It will never be more than a very partial solution
for the problems of the homeless children of the world. There are millions on millions of those
children. The best solution in any event would be to solve the problems of social and economic
injustice that prevent so many birth parents from being able to raise their children themselves. But

given the realities of today’s world, and the existence of so many children who will not be raised
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by their birth parents, international adoption does provide a very good solution for virtually all of
those homeless children lucky enough to get placed. In my view it also pushes us forward on a
path to creating a more just world. At the moment, most of those who matter in determining the
world’s
Policies on international adoption see the issues differently.

I1. The Politics and the Policy Pros and Cons

There are three issues at the heart of the debate over international adoption. One has to do
with the interests of existing children who need homes and could realistically be placed in
international adoptive homes, but are unlikely to find in-country adoptive homes. Another has to
do with the interests of the larger community, particularly in the sending country, and particularly
including birth parents and homeless children with no prospects of international adoptive
placement. The third has to do with adoption abuses such as baby buying and other violations of
core adoption laws.

Opponents of international adoption range along a broad spectrum from those who believe
that it is inherently a violation of human rights and should be entirely eliminated, such as Baroness
Emma Nicholson, former Rapporteur to Romania for the European Parliament,® to those who think
it should be treated as a last resort, with the focus kept on improving in-country welfare services
and on regulation designed to better ensure against adoption abuses. Supporters of international
adoption range along a similarly broad spectrum, from those who think it should be treated as one
of the best options for children who cannot expect to be reunited with their birth parents, to those
who think that it should at least be kept open and be treated as a preferred option to institutional
care in-country. Most of those who count themselves as supporters go along with the idea of a

preference for in-country adoption over out-of-country adoption. Essentially all agree with the core
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adoption law principles ensuring that children made available for adoption have been properly
separated from their birth parents, with those parents having consented to adoption without any
coercion or payment, and ensuring also that the children are placed with appropriately screened
adoptive parents.

| place myself at the most enthusiastic end of the spectrum of supporters. I find it
overwhelmingly clear that international adoption serves the best interests of existing children in
need of homes. | take seriously the arguments based on larger community interests, but think in the
end that encouraging and facilitating international adoption does more to serve those interests than
does restricting and closing down such adoption. And finally, in addressing adoption law abuses, |
think we need to work to eliminate the abuses but keep the focus on the bigger picture — ensuring
that as many children as possible receive permanent nurturing homes as early in life as possible.
We have to avoid, as the saying goes, throwing the baby out with the bath water.
A. Interests of Existing Children In Need of Homes Who Could be Placed Internationally

Here the case for international adoption rests on the social science and the child
development expertise that demonstrates how harmful it is to children to grow up on the streets or
in institutions,® and how well children do when placed in international adoptive homes.* Children
placed early in life in international adoptive homes are likely to do essentially as well in their
families and in life as children raised by their biological parents in those receiving countries.
Children subjected to terrible experiences prior to adoptive placement, as many international
adoptees have been, often show remarkable success in overcoming some of the damage done by
these early experiences. By contrast, research on orphanages shows how devastatingly harmful
institutional life is for children. Interestingly even the better institutions have proven incapable of

providing the personal care that human children need to thrive physically and emotionally.
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Research on children who started their early life in institutions demonstrates vividly the damage
such institutions do even when the children are lucky enough to escape the institutions at relatively
early ages.™ Age at adoptive placement regularly shows up in adoption studies as the prime
predictor of likelihood of successful life adjustment.

Opponents of international adoption argue that children are best served by remaining in
their community of origin, where they can enjoy their racial, ethnic and national heritage. They
argue that children are put at risk when placed with dissimilar adoptive parents in foreign
countries, where they may be subject to ethnic and racial discrimination in addition to the basic
loss of identity associated with their community of origin. But the opponents’ claims are based on
extreme romanticism, without any grounding in the available evidence and without support in
common sense. Children doomed to grow up in orphanages or on the streets cannot expect to enjoy
their cultural heritage in any meaningful way. And the real choice today for most existing
homeless children in the countries of the world that are or might become sending countries, is
between life — and often death — in orphanages or on the streets in their home country, and for a
lucky few, life in an adoptive home abroad. Possibilities for adoption at home in the birth country
are drastically limited by the poverty of the population and by attitudes toward adoption in most
Asian and many other countries that are more blood-biased and otherwise discriminatory toward
adoption than is the U.S.

Opponents argue that children might be placed in in-country foster care, and in that way
benefit from remaining in their country and culture, as well as possibly still linked in some way
with their birth family. But foster care does not exist to a significant degree in the sending
countries and the poor countries of the world — overwhelmingly the homeless children of the world

are living and dying in orphanages and on the streets. The U.S. is the country which has had the
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greatest experience with foster care — for many decades now the vast majority of the children
committed to state care here have been living in foster care because it has been seen as so superior
to institutional care. Even with the resources that the U.S. has to support foster care, it does not
work especially well for children. Social science demonstrates clearly that while foster care works
better for children than living in birth families characterized by child abuse and neglect, it does not
work nearly as well as adoption.*? It is extraordinarily unlikely that foster care will work better in
countries that are desperately poor than it has in the U.S. Moreover the bottom line for children
who might find adoptive homes abroad now, is that foster care, whether good or bad, rarely exists
as an option.
B. Larger Community Interests

Here the arguments are more amorphous, social science provides no clear answers, and in
the end one must simply make a complicated judgment call. Opponents of international adoption
argue that international adoption constitutes a particularly vicious form of exploitation of the
impoverished sending countries of the world by the richer countries of the world, and the loss of
the poor countries’ “most precious resources.” | see international adoptive families, in which
parents and children demonstrate the human capacity for love across lines of difference, as a
positive force for good in a world torn apart by hatred based on racial, ethnic, and national
differences. I also question how impoverished communities will in fact be in any way enriched by
keeping these children in institutions or on the streets.

Opponents point out that international adoption is, at best, only a very partial solution,
providing homes to only a small fraction of the children in need in any sending country. They
argue that the funds spent on giving homes to the handful would be better spent improving

conditions that would benefit the larger group of children in need. A related argument is that the
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governments of both sending and receiving countries should do more to change the conditions of
poverty and the cultural attitudes that result in children being abandoned and surrendered for
adoption, rather than making efforts to facilitate the transfer of such a limited number of children
to adoptive parents. Opponents also argue that the huge amount of money involved in international
adoption, much of which flows to adoption intermediaries and orphanage bureaucrats in the
sending countries, creates pressure to keep the international adoption system going rather than to
build up social welfare institutions which would better support birth parents, enabling them to keep
their children.

These arguments raise hard issues. The history of the world has involved exploitation by
the U.S. and some other receiving countries of the world, and it is understandable that many would
see international adoption as a continuation of this pattern. Moreover, international adoption is
unlikely ever to provide direct help for more than a limited number of children. Even if laws were
changed to facilitate such adoption, it is unimaginable that it would ever begin to seriously address
the needs for adequate nurturing of any significant percentage of the vast numbers of children in
need. There are, after all, said to be some 100 million children with no available caregivers — 65
million in Asia, 34 million in Africa, and 8 million in Latin America and the Caribbean.*
UNICEF estimates that at least 2.6 million children worldwide live in institutional care, noting that
this is a significant under-estimate, since in some countries many institutions are not included in
the reporting.** In any event, the better, more humane solution would be the elimination of the
kind of poverty and injustice that produce so many desperately poor people who are unable to keep
and raise the children that they bear.

A central question is whether international adoption impedes the goals of helping the larger

group of children in need and of addressing global poverty and injustice. It is hard to know for

10



sure. It could be that international adoption diverts energy and resources that would otherwise be
devoted to these goals. But | see no evidence that this is the case, and | hear no claims by
opponents that such evidence exists. Indeed | hear no developed arguments as to why this likely
would be the case. Opponents instead tend simply to describe with outrage the picture of the rich
American swooping in to carry the adoptive baby off to its new privileged life, paying the $30,000
worth of adoption fees to various adoption agencies and other intermediaries, and they talk of all
that that $30,000 might mean if devoted to supporting birth parents or improving conditions in
orphanages for the many children left behind. But the fact is that denying that prospective adoptive
parent the opportunity to parent that child will not likely provide a substitute contribution of
$30,000 to the sending country’s poor parents and children. It will much more likely result in that
person deciding to pursue parenting through reproductive technology in the U.S. or simply giving
up on parenting altogether. It’s hard to see how closing down international adoption will likely
work in any systematic way to help birth parents and children in poor countries.

It seems to me more likely that allowing international adoption will push us slightly
forward on the path to improving conditions for parents and children and otherwise addressing
poverty and social injustice in the poor and the sending countries of the world. And there is at least
some evidence that this is true. Anecdotal evidence indicates that many international adoptive
parents emerge from their experience with a much greater sense of commitment to contribute to
social services of various kinds in their children’s sending countries. Many of them form new
organizations dedicated to providing funds for children and child-oriented social services in those
countries. So, for example, adoptive parents of children from China have formed several major
organizations that fund a wide range of services for the children left behind in orphanages,

including medical and surgical services as well as funding for pre-schools, fostering, “hugging
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grannies” and much else.”® The international adoption experience is also likely to make parents
more supportive of efforts by their own government to contribute to foreign countries in need or to
international organizations devoted to improving the lot of the world’s children and addressing
world poverty.

Sending country officials that witness foreign adoptive parents gratefully taking into their
homes children of different racial and ethnic backgrounds seem likely to realize new potential for
placing these children in adoptive homes in their own country. There is some indication that this
has happened in South Korea.™® The exposure that international adoption brings may provide
helpful pressure on sending country officials and on people in the richer countries of the world to
improve conditions for children in orphanages and on the streets. International adoption has
created a new consciousness throughout the world of China’s one-child policy and of the related
widespread killing and abandonment of baby girls. It has created awareness of the horrendous
conditions in orphanages worldwide, as the media discovers and exposes the facts, as adoptive
parents discover the ongoing problems these children suffer related to orphanage life, and as social
scientists document these problems.

International adoption often brings significant new funds to poor orphanages in sending
countries. For example, in many countries international adoptive parents are required to pay fees
or make contributions that are designed to go directly to improving conditions in the orphanages
from which the children are placed for adoption. In China there has for some time been a $3,000 to
$5,000 fee'’ required to be paid to the orphanages in connection with every adoption. Given the
6500 children adopted into the U.S. from China in 2006 and the 7900 so adopted in 2005, and
assuming a minimum $3,000 contribution, this would have meant some $19,500,000 total

contributions to orphanages in 2006 and some $23,700,000 in 2005. Many international adoption
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agencies provide support on an ongoing, systematic basis to a wide range of supportive services
for children in sending countries who cannot be placed in adoptive homes.*® International adoptive
parents often found and fund programs to provide services for children in the orphanages or areas
from which their children came.*® In addition, international adoption saves sending countries
significant costs by relieving them of the burden of support for the children adopted. Opponents
see these kinds of contributions as creating problematic pressure to continue with international
adoption rather than focusing on improving conditions in the sending country, but they fail to
document any evidence justifying their concern or to show how closing down such adoption
produces any comparable contributions to actually improving those conditions.

In the end it’s hard to know for sure what impact international adoption has on the larger
goal of helping address global issues of poverty and injustice, but there are reasons to think that it
does more good than harm. Given this, the fact that we do know that such adoption radically
improves life prospects for virtually all those children who are placed, provides a powerful
argument for expanding, rather than restricting, international adoption.

C. Adoption Abuses

Here there is dispute as to the extent of abuses and as to what to do about abuses, but not as
to whether they are a bad thing and should be eliminated. Opponents and supporters of international
adoption agree that basic adoption law principles should apply: children should not be given to
adoptive parents unless the birth parents have voluntarily relinquished or abandoned them; adoptive
parents should raise children lovingly and not in any way exploit them. Universally applicable laws,
including domestic law within sending and receiving countries, and international law such as the
Hague Convention and the U.N. Convention on the Rights of The Child (hereinafter CRC), prohibit

payments to birth parents and other practices that can fairly be characterized as baby buying or
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selling. They also prohibit any exploitation in connection with adoption, and provide for the
screening of international adoptive parents to ensure that they will be appropriately nurturing
parents.”

Opponents make some arguments that are simply absurd, but are nonetheless seriously
problematic to international adoption because they are sometimes believed and thus give adoption
an unjustified bad name. For example, some have claimed that adoption involves the murder of
children for their organs so that the alleged adoptive parents can use the organs for their “own”
children. Responsible agencies have investigated this rumor on numerous occasions, and have
always rejected it as without any foundation.?

More common are the claims that international adoption regularly involves the kidnapping
and the purchase of children from birth parents. There is some proof that on some occasions
kidnapping has occurred. To prevent such abuses, the U.S. now requires, in some countries, DNA
testing to match alleged birth parents with the children surrendered for adoption. There is also
good reason to believe that in some countries payments have on some occasions been made to
birth mothers in connection with their decision to relinquish children for adoption. Many claimed
that this was common in Guatemala, and this was a major argument made by those who called for
the current moratorium on international adoption there.

It is impossible to say how extensive abuses such as kidnapping and payments to birth
parents are. However the opponents regularly make very misleading statements. For example,
UNICEF links under the same “child trafficking” nametag, what it calls “illicit adoption,” which
presumably includes all forms of illegal adoption, with vicious forms of exploitation of children
like kidnapping for the purposes of prostitution, slavery, killing for the removal of organs, and

child military service.? Yet there is no evidence that even when international adoption involves

14



some illegality it results in the kind of exploitation of children that these other “trafficking”
practices systematically do. Any fair minded observer of international adoption would have to
admit that the children overwhelmingly end up in adoptive families where they are loved and
nurtured, and that they grow up doing as well as most children raised in those same receiving
countries, as the research discussed above at pp. 7-8 shows. Opponents also tend to equate all
adoption with baby buying, citing the large amounts paid by adoptive parents, without regard to
the fact that such payments may be and almost certainly generally are entirely legal, accounted for
by the fees charged by agencies and other intermediaries authorized to receive payment for their
services in connection with facilitating adoptions.

Opponents also ignore the distinction between payments made to birth parents which
induce them to surrender children they would otherwise keep, and payments made to parents who
would be surrendering in any event. The latter may be illegal, but the former is the problem at the
core of the baby-buying prohibition. The idea is to prevent any form of coercion, including the
proffer of money, having an influence on the decision whether to keep or surrender the child. It is
an idea based on the felt value of enabling birth parents to keep their children, and children to
grow up with those parents, if at all possible. It is extremely unlikely that much of this core form
of baby buying is going on in the world. It is illegal everywhere, under a multitude of overlapping
laws—Iaws of the sending country, laws of the receiving country, and international law. And
overwhelmingly the reasons that birth parents in the sending countries of the world surrender their
children for adoption have to do with extreme poverty and social devastation — they simply have
no choice. They often will have had no choice in getting pregnant — no access to contraception is
typical. They may have a job, if they are lucky, that they would lose if they kept their child. They

may have one or two children they are struggling to keep alive, and know they are incapable of
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supporting a third. It is entirely understandable that many of these birth parents might accept
money if offered, or seek money if they know other birth parents are getting it in connection with
surrendering their children. These birth mothers are in desperate need, and everyone else involved
in the adoption process, most of whom have no such dire need, are getting paid handsome fees. It
may be that we should still make such payments illegal — it would be hard to draw a clear legal
line between such payments and the kind of payments that would induce surrender, and you need a
clear legal line if you are going to hold people criminally responsible as we do for baby buying.
But we should not see such incidental payments, payments that accompany but do not motivate the
relinquishment of a child, as a terrible evil to be avoided at all costs.

There are no doubt some number of birth parents in sending countries who are getting
payments that indeed do function to persuade them to surrender children for adoption that
otherwise they might have kept, and even to get pregnant in order to surrender the children born.
The latter practice we call surrogacy and in the U.S. it is legal today in almost all states, with an
enormous surrogacy industry primed to expand the practice as we move forward to the future. |
myself would prohibit commercial surrogacy both here and abroad, and | also believe we should
maintain the existing prohibition on payments to already-pregnant women designed to induce
surrender of the child. However I think we need to acknowledge that such payments are not the
ultimate evil that they are often assumed to be. They may on balance be wrong, but they need to be
weighed against other evils as regulators decide how to shape policy on international adoption.

Opponents of international adoption never weigh the evils on each side. Instead they focus
solely on the evils represented by adoption abuses, and then argue for restrictive regulation to
address those evils. They don’t consider the evils represented by failing to place children in

international adoptive homes, and the good that comes from placing them. And opponents find a
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ready audience in policy-makers who have traditionally regulated adoption in a way that focuses
on the negatives that come from transferring children from one set of parents to another and not on
the positives.

Adoption opponents and adoption policy-makers often respond to alleged adoption abuses
by calling for a moratorium on adoption, either temporary or permanent. One example is Romania,
where after international adoption first opened up, it was closed down in 2000 in reaction to baby
buying allegations, and remained closed for years, essentially until it was permanently closed by
the new law banning all international adoption except grandparent adoption.? The evil
represented by the fact that some number of impoverished Romanian birth parents accepted money
incidental to the relinquishment of their children, with there likely being only a handful who were
motivated by the money to relinquish children they otherwise would have kept was minuscule, in
my view, by comparison to the evil represented by the thousands of Romanian children
condemned to live and die in horrible institutions, who could have had loving, nurturing adoptive
homes. Another example is Guatamela, discussed above. Whatever evil may be represented by
the payments to birth mothers there that allegedly triggered the current moratorium pales in my
view to the evil represented by the thousands of Guatamelan children per year who will now likely
be relegated to institutions rather than being placed in international adoptive homes. See
Appendix B infra (4135 placed in the U.S. in 2006).

Adoption opponents and policy-makers typically argue that if international adoption is to
continue, the government in any given sending country should take over the adoption process,
eliminating any private lawyers and other intermediaries. So do many others who see themselves
as supportive of international adoption but focus on the importance of eliminating adoption abuses.

They see the state as more likely motivated to enforce the laws, and the private actors as more
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interested in facilitating adoption, and thus more ready to do what it takes to make it happen
including making payments to birth parents. This tendency to look to the State — to government —
as the way to solve human rights problems has been critiqued by Prof. David Kennedy in a recent

book, The Dark Sides of Virtue: Reassessing International Humanitarianism:

The conflation of the law with the good encourages an understanding of international
governance ... that is systematically blind to the bad consequences of its own action. The
difficulty the human rights movement has in thinking of itself in pragmatic rather than
theological terms — in weighing and balancing the usefulness of its interventions ... — is
characteristic of international governance as a whole.

In the realm of child welfare, we often let private actors solve problems that occur when
birth parents cannot care for children, and we often let them do this informally, without any state
intervention. There is a powerful tradition in all countries of simply letting birth parents or others
arrange for someone in the kinship or friendship group to take in children who need parenting care.
The U.S.-sponsored Demographic and Health Surveys carried out in many developing and
transition countries routinely show 10-20% of children under 15 living in households where their
parents are not present, sometimes because they have been orphaned and sometimes — indeed the
majority of time — because their parents simply cannot care for them.?® Often these arrangements
are characterized as informal adoption. In the U.S., in addition to such informal caretaking
arrangements, “private” or “independent” adoption is also common — forms of official court-
approved adoption in which birth parents and adoptive parents are directly responsible for making
the agreement to transfer the child, with the state role limited largely to ensuring that certain basic

rules of the adoption game are satisfied, namely that no financial or other pressure has been put on

the birth parents, and that the prospective adopters satisfy basic fitness criteria. There is no reason
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to think that children would be better off if the government in all these countries and in all the
states throughout the U.S. intervened to control all these informal arrangements, and much reason
to think that children would be far worse off. There is no significant move worldwide or within the
U.S. to outlaw all these private arrangements, substituting state monopoly power. Yet in the world
of international adoption it is common to assume that state monopoly power is the right answer.

In fact, our experience with international adoption helps demonstrate the danger with
assuming that more state power will likely mean more protection for human rights. In many
countries, state monopoly power over international adoption means that it grinds to a near or total
halt. This has been the case in several countries in South and Central America, where as the state
has taken over, adoptions dwindle to a small trickle, and children made available are no longer
freed up as infants, but only after spending many months and typically at least two or three years
in damaging institutions.

This is the battle that is now being fought in Guatemala, in terms of future regulation.
Guatamela has had some of the most international adoption-friendly rules of any country in recent
history. Guatemala had been releasing significant numbers of children for international adoption,
as discussed above at 5, ranking as one of the major sending countries of the world. It placed
many of the children surrendered by their birth parents in foster care immediately after birth, and
moved many of them to their adoptive family within six to eight months. This is almost unheard of
in today’s international adoption world, and it of course meant that the children were spared the
horrors of institutional life. These children had a good chance to develop normally, both physically
and emotionally, in contrast to most international adoptees who, by virtue of spending most of
their early infancy in institutions, are at high risk for developmental and ongoing problems.

However those who called for the current moratorium on adoptions from Guatamela, are insisting
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that any future regulatory system include a state monopoly over international adoption and the
elimination of the private intermediaries who have made possible foster care, and the prompt
placement of significant numbers of children.

We do need to pay attention to adoption abuses. We should enforce the laws that already
exist making them illegal. In some cases we may need to redesign laws to make them more
effective. But we must keep in mind that the main thing children need is a permanent nurturing
home, and that this is also the main thing most birth parents want for the children they can’t raise
themselves but must relinquish. We should avoid any action that, in the name of eliminating
abuses, causes children more harm than good by reducing their chances to obtain a nurturing

family.

I11. Reform Directions for the Future

Those committed to human rights and to children’s rights should focus on the genuine and
most significant needs of children, parents, and communities, rather than engaging in false
romanticism. They should also focus on the genuine and most significant evils that children face.
Children need loving, nurturing parents to raise them. They need food and shelter and affection.
They need protection from disease and disaster. Large numbers of children in the poorer countries
of the world live in truly desperate circumstances. Those in orphanages spend their infancy having
bottles jammed in their mouths as they are propped in the corners of their cribs. Left unattended
for hours in between bottle-propping events, they learn that screaming their hearts out, or making
other demands for human attention, is meaningless. Those familiar with orphanages say that one of
the most horrifying things is the silence that characterizes so many because the children have

learned not to bother to ask for attention. Largely deprived of the human touch, human affection
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and human relationships as they grow up, children who survive physically are unlikely to develop
emotionally and mentally in ways that will make it possible for them to relate meaningfully and
happily to other human beings, or to take advantage of educational and employment opportunities.
The longer they spend in such orphanages, the less chance they will have at anything resembling
normal development. By contrast, those placed in international adoption live comparatively
blessed lives, and have an opportunity to overcome even very significant deficits caused by early
deprivation, with the age of placement overwhelmingly predictive of the chance for normal life.

Those who believe in children’s human rights need to promote children’s basic right to be
liberated from the conditions under which they live in orphanages or on the street, and to grow up
with parents who can provide the loving nurturing that is essential for human flourishing. We
should place as many of these children as we can in adoptive homes, since adoption generally
works better for children than other options, such as foster care. There may be instances in which
foster care will work better, and of course there should be room for exceptions to the general rule,
but the step taken by the Hague Convention to preference international adoption over in-country
foster care as a general rule is a step taken in the right direction.

Should in-country adoption be preferred over out-of-country adoption? Almost all who
discuss this say yes. However there is no evidence that in-country adoption works better for
children. While almost everyone tends to assume that children should be placed with birth parents
of similar cultural and ethnic background, the issue has been examined fairly extensively in the
area of domestic transracial adoption within the U.S., and there is not a shred of evidence in the
entire body of social science studies following transracial adoptees from infancy into adulthood,
and comparing them with control group samples of adoptees placed with same-race parents, that

any harm comes to children from being raised by parents of a different racial or ethnic
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background.?® One might still find an in-country preference appropriate, for a range of reasons
including a belief that, despite the absence of evidence, children will still likely do best when
matched with similar parents, or that in-country parents deserve a preference because of the history
of exploitation their group or country may have suffered, or simply that it looks better to those
suspicious of international adoption and will therefore help limit opposition. Some might find an
in-country preference important to counter the risk that the foreign parents’ likely comparative
wealth will bias the process against the in-country parent.

But the risk of any in-country preference is that it will function as another barrier to
placement, delaying and perhaps entirely denying the chance for children to find an adoptive
home. The overwhelming number of potential adoptive parents for children in poor countries will
be in the more privileged countries of the world. If countries implement an in-country preference
by a rule mandating an in-country search before the child can be placed internationally, there is a
real danger that this will result not only in delaying adoption but in denying it altogether. This risk
is made worse when the official rule prohibits international placement for a period of time, as
some countries have provided. When Russia enacted its six-month waiting requirement, there was
no realistic possibility of any but a tiny fraction of Russia’s institutionalized children finding an in-
country adoptive home during that six months. For almost all those children, the rule translates to a
simple requirement that they spend an additional six months in damaging institutional care.
Beyond that, it reduces the chances the child will ever be placed, both because older children are
harder to place, and because risk-averse bureaucrats get the message from such rules that
international adoption should be seen as a failure, a last resort that should be generally avoided.
India recently adopted a rule requiring that 50% of adoptions be in-country, effectively precluding

adoption for vast numbers of children given the limited number of in-country adoption prospects.
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The history of race-matching policies in the U.S., which for many years gave a preference to
placing black children with black as opposed to white prospective parents, is that such policies
resulted in delaying and denying adoptive placement for many black children.?’ It is in large part
because of recognition of this fact that Congress in the 1996 amendments to MEPA, eliminated
any preference for placing children within their racial group.?

Ideally, in my view, there should be no in-country adoption preference. Countries should
simply place children as soon as possible in any available adoptive homes. But if countries
institute such a preference, as under the Hague Convention they are required to, they should do so
in a way designed to cause no delay whatsoever in placement for children. Concurrent planning is
the term for the adoption program inside the U.S. that should serve as the model. In concurrent
planning, adoption professionals work simultaneously to reunite children in foster care with their
birth parents, while they work to prepare for adoption. At the point that a decision is reached not to
reunite, the child can immediately move forward to adoption. Adapted to international adoption,
this model would mean that adoption officials in the sending country would plan simultaneously
for the international adoption, while they checked to see if any domestic placement would be
possible, rather than planning the international adoption only after exhausting the possibility of
domestic adoption.

All efforts should be made to avoid unnecessary delays in placement for children. Like Dr.
Dana Johnson, a widely respected specialist in international adoption pediatrics, | think we should
treat keeping children in institutions as an intolerable act of cruelty:

[P]utting a child in a long-term institution is an act of abuse. Children in institutional care

have deteriorations in many things that we want to see children improve in during the

earliest years of their life.... Their cognitive abilities are lower, their growth is terrible and
their brain development is abnormal as well.... A few days in an institution should be as
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long as children are asked to endure.?®

Assuming that adoption, including international adoption, is made the priority option,
policy makers then need to focus on certain key reforms. First they need to ensure that children
who cannot realistically be cared for by their parents are freed for adoption as promptly as
possible. UNICEF and others emphasize that most of the children in institutions worldwide are not
technically orphans, as if this demonstrated that few should be considered for adoption. But the
reality is that almost all of these institutionalized non-orphans can expect to live out their youth or
die in these institutions with few or no visits from their birth parents, unless they are made
available for international adoption. Governments should be required to take action to either
reunite these children with their birth parents when that can be done in a way that will be good for
the child, or to move them promptly on to adoption. The ASFA legislation recently passed by the
U.S. Congress® can serve as a model for other countries’ domestic laws. ASFA provides that
children can be held for no longer than 15 of the prior 22 months in foster or institutional care,
before being moved either back to their birth parents or on to adoption. It provides for bypassing
any efforts to pursue family preservation or family reunification in situations where there is no
good reason to think the child will ever again be able to live with his or her birth parents. It
provides that reasonable efforts must be made not only to keep children with their birth parents,
but also in appropriate cases to move them on to adoption. Most countries have no adequate
system for identifying children in need of adoptive homes and freeing them from their biological
parents so that they can be placed. Orphanages world wide are filled with children who grow up
with no meaningful tie to their parents except the technical tie that means they cannot be placed

with adoptive parents. The same is true for street children. Law reform efforts need to focus on
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creating systems for identifying and freeing up such children, and they need to create realistic
methods of expediting the entire process for children, from birth to placement, so that they are
moved to nurturing adoptive homes as early in life as possible.

Second, policy makers in both sending and receiving countries need to facilitate the
adoption process so that it better serves the needs of prospective adopters. The primary reason to
do this is not because it will promote their interest in parenting, although that interest should be
understood as perfectly legitimate, but because it will maximize the numbers of parents for the
children in need. Bureaucratic barriers serve to drive prospective parents away, either away from
parenting altogether, or into the world of reproductive technology, where they will try to produce
new children, rather than give homes to existing children in need.

Policy makers must also address the baby-buying and kidnapping problems that exist in the
international adoption world. International adoption’s opponents have grossly exaggerated the
scope of these problems, using them deliberately to promote their larger anti-adoption agenda. But
taking children from loving birth parents by applying financial or other pressures is wrong. And it
victimizes not only the particular children and parents involved, but the larger group of children
and parents whose opportunities for legitimate international adoption are thwarted by the negative
regulation that is so often triggered by adoption abuses.

Finally, policy makers need to link their new adoption reform moves with efforts to
improve conditions for the children who will not be adopted, and for their birth parents.
International adoption’s opponents are correct in arguing that it can never provide homes for all
the children in need, and that we must address the problems of poverty and injustice that result in
children being abandoned in large numbers in the poor countries of the world. International

adoption provides a natural trigger for such reform efforts. Adoptive parents, agencies, and others
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in receiving countries become more aware of the problems in the sending countries of the world by
virtue of the adoption process. With this knowledge, and with the privilege of caring for these

children, comes new responsibility for the children left behind.

26



APPENDIX A:

NUMBERS OF INTERNATIONAL ADOPTIONS IN THE UNITED STATES BY YEAR, 1990-2006

YEAR INTERNATIONAL
ADOPTIONS
2006 20679
2005 22728
2004 22884
2003 21616
2002 20099
2001 19237
2000 17718
1999 16363
1998 15774
1997 12743
1996 10641
1995 8987
1994 8333
1993 1377
1992 6472
1991 8481
1990 7093

Source: U.S. Department of State, “IMMIGRANT VISAS ISSUED TO ORPHANS COMING TO THE U.S,”
available at http://travel.state.gov/family/adoption/stats/stats_451.html.
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APPENDIX B:

COUNTRIES SENDING LARGEST NUMBER OF CHILDREN TO THE UNITED STATES FOR

INTERNATIONAL ADOPTION, BY YEAR, 1990-2006

FY 2005

7,906 - CHINA (Mainland)

FY 2004

7,044 - CHINA (mainland)

4,639 - RUSSIA

3,783 - GUATEMALA

5,865 - RUSSIA

1,630 - S. KOREA

3,264 - GUATEMALA

1,716 - S. KOREA

821 - UKRAINE 826 - KAZAKHSTAN
755 - KAZAKHSTAN 723 - UKRAINE

441 - ETHIOPIA 406 - INDIA

323 - INDIA 356 - HAITI

291 - COLOMBIA 289 - ETHIOPIA

271 - PHILIPPINES

234 - HAITI

287 - COLOMBIA

183 - LIBERIA

202 - BELARUS

141 - CHINA (Taiwan Born)

196 - PHILIPPINES

110 - BULGARIA

FY 2006
1 6,493 - CHINA (Mainland)
2 4,135 - GUATEMALA
3 3,706 - RUSSIA
4 1,376 - S. KOREA
5 732 - ETHIOPIA
6 587 - KAZAKHSTAN
7 460 - UKRAINE
8 353 - LIBERIA
9 344 - COLOMBIA
10 320 - INDIA
11 309 - HAITI
12 245 - PHILIPPINES
13 187 - CHINA (Taiwan Born)
14 163 - VIETNAM
15 70 - MEXICO
16 67 - POLAND
17 66 - BRAZIL
18 66 - NEPAL
19 62 - NIGERIA
20 56 - THAILAND

88 - MEXICO 102 - POLAND

73 - POLAND 89 - MEXICO

72 - THAILAND 86 - LIBERIA

66 - BRAZIL 73 - NEPAL

65 - NIGERIA 71 - NIGERIA

63 - JAMAICA 69 - THAILAND & BRAZIL
62 - NEPAL 57 - ROMANIA
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FY 2002

6,119 - CHINA (mainland)

4,939 - RUSSIA

2,419 - GUATEMALA

1,779 - S - KOREA

1,106 - UKRAINE

819 - KAZAKHSTAN

766 - VIETNAM

464 - INDIA

334 - COLOMBIA

260 - BULGARIA

285 - CAMBODIA

221 - PHILIPPINES

187 - HAITI

FY 2001

4,681 - CHINA (mainland)

4,279 - RUSSIA

1,870 - S - KOREA

1,609 - GUATEMALA

1,246 - UKRAINE

782 - ROMANIA

737 - VIETNAM

672 - KAZAKHSTAN

543 - INDIA

407 - COLOMBIA

297 - BULGARIA

266 - CAMBODIA

219 - PHILIPPINES

169 - BELARUS 192 - HAITI
168 - ROMANIA 158 - ETHIOPIA
105 - ETHIOPIA 129 - BELARUS
101 - POLAND 86 - POLAND
67 - THAILAND 74 - THAILAND
56 -GEORGIA 73 - MEXICO
61 - MEXICO 51 - LIBERIA
FY 1999 FY 1998
j’ig? - EEIS,\SILA 4,491 - RUSSIA
’ 4,206 - CHINA

2,008 - S - KOREA

1,002 - GUATEMALA

1,829 - S - KOREA

895 - ROMANIA

969 - GUATEMALA

709 - VIETNAM

603 - VIETNAM

499 - INDIA

478 - INDIA

323 - UKRAINE

406 - ROMANIA

249 - CAMBODIA

249 - CAMBODIA

231 - COLOMBIA

236 - COLOMBIA

221 - BULGARIA

200 - PHILIPPINES

195 - PHILIPPINES

180 - UKRAINE

FY 2003
1 6,859 - CHINA (Mainland)
2 5,209 - RUSSIA
3 2,328 - GUATEMALA
4 1,790 - S. KOREA
5 825 - KAZAKHSTAN
6 702 - UKRAINE
7 472 - INDIA
8 382 - VIETNAM
9 272 - COLOMBIA
10 250 - HAITI
11 214 - PHILIPPINES
12 200 - ROMANIA
13 198 - BULGARIA
14 191 - BELARUS
15 135 - ETHIOPIA
16 128 - GEORGIA
17 124 - CAMBODIA
18 107 - CHINA-TAIWAN
19 97 - POLAND
20 72 - THAILAND
FY 2000
1 5,053 - CHINA (Mainland)
2 4,269 - RUSSIA
3 1,794 - S. KOREA
4 1,518 - GUATEMALA
5 1,119 - ROMANIA
6 724 - VIETNAM
7 659 - UKRAINE
8 503 - INDIA
9 402 - CAMBODIA
10 398 - KAZAKHSTAN
11 246 - COLUMBIA
12 214 - BULGARIA
13 173 - PHILIPPINES
14 131 - HAITI
15 106 - MEXICO
16 95 - ETHIOPIA
17 88 - THAILAND
18 83 - POLAND
19 79 - MOLDOVA
20 60 - BOLIVIA
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168 - MEXICO

151 - BULGARIA

121 - HAITI

96 - ETHIOPIA

90 - BRAZIL

84 - THAILAND

77-POLAND

76 - LATVIA

73 - BOLIVIA




EY 1997 FY 1996 FY 1995
3,333 - CHINA 2,130 - CHINA
1 3,816 - RUSSIA 2,454 - RUSSIA 1,896 - RUSSIA
2 3,597 - CHINA (Mainland) 1,516 - KOREA 1,666 - KOREA
3 1,654 - S. KOREA 555 - ROMANIA 449 - GUATEMALA
4 788 - GUATEMALA 427 - GUATEMALA 371 - INDIA
> 621 - ROMANIA 380 - INDIA 351 - PARAGUAY
6 425 - VIETNAM 354 - VIETNAM 350 - COLOMBIA
7 349 - INDIA 258 - PARAGUAY 318 - VIETNAM
8 233 - COLOMBIA 255 - COLOMBIA 298 - PHILIPPINES
9 163 - PHILPPINES 229 - PHILIPPINES 275 - ROMANIA
10 152 - MEXICO 163 - BULGARIA 146 - BRAZIL
11 148 - BULGARIA 103 - BRAZIL 110 - BULGARIA
12 142 - HAITI 82 - LATVIA 98 - LITHUANIA
13 108 - LATVIA 78 - LITHUANIA 90 - CHILE
14 91 - BRAZIL 77 - GEORGIA 83 - MEXICO
15 82 - ETHIOPIA 76 - MEXICO 67 - ECUADOR
16 78 - LITHUANIA 68 - HAITI 63 - ETHIOPIA
17 78 - POLAND 64 - POLAND 63 - JAPAN
18 77 - BOLIVIA 63 - CHILE 59- LATVIA
19 72 - HUNGARY 55 - THAILAND 53 - THAILAND
20 66 - CAMBODIA 51 - ECUADOR, HUNGARY | [51- GEORGIA
FY 1994 FY 1993 FY 1992
1 1,795 - KOREA 1,775 - KOREA 1,840 - KOREA
2 1,530 - RUSSIA 746 - RUSSIA 418 - GUATEMALA
4 483 - PARAGUAY 426 - COLOMBIA 357 - PHILIPPINES
5 436 - GUATEMALA 412 - PARAGUAY 352 - INDIA
6 412 - INDIA 360 - PHILIPPINES 324 - RUSSIA
7 351 - COLOMBIA 331 - INDIA 309 - PERU
8 314 - PHILIPPINES 330 - CHINA 249 - HONDURAS
9 220 - VIETNAM 273 - UKRAINE 212 - PARAGUAY
10 199 - ROMANIA 224 - PERU 206 - CHINA
11 164 - UKRAINE 179 - HONDURAS 179 - CHILE
12 149 - BRAZIL 161 - BRAZIL 138 - BRAZIL
13 97 - BULGARIA 133 - BULGARIA 121 - ROMANIA
14 95 - LITHUANIA 124 - BOLIVIA 117 - EL SALVADOR
15 94 - POLAND 110 - VIETNAM 109 - POLAND
16 85 - MEXICO 100 - ELSALVADOR 91 - BULGARIA
17 79 - CHILE 97 - ROMANIA 91 - MEXICO
18 77 - HONDURAS 91 - MEXICO 86 - THAILAND
19 61 - HAITI 70 - POLAND 73 - BOLIVIA
20 66 - ETHIOPIA 69 - THAILAND 68 - JAPAN
21 49 - JAPAN 64 - JAPAN 64 - COSTA RICA
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FY 1991 FY 1990
1 2,594 - ROMANIA 2,620 - KOREA
2 1,818 - KOREA 631 - COLOMBIA
3 705 - PERU 440 - PERU
4 521 - COLOMBIA 421 - PHILIPPINES
5 445 - INDIA 348 - INDIA
6 393 - PHILIPPINES 302 - CHILE
7 329 - GUATEMALA 282 - PARAGUAY
8 266 - CHILE 257 - GUATEMALA
9 234 - HONDURAS 228 - BRAZIL
10 190 - PARAGUAY 197 - HONDURAS
11 175 - BRAZIL 121 - ROMANIA
12 131 - THAILAND 112 - MEXICO
13 123 - EL SALVADOR 105 - COSTA RICA
14 97 - MEXICO 103 - EL SALVADOR
15 92 - POLAND 100 - THAILAND
16 87 - JAPAN 66 - POLAND
17 61 - CHINA 66 - TAIWAN
18 60 - CAMBODIA 64 - HAITI
19 56 - COSTA RICA 59 - ECUADOR
20 54 - TAIWAN 58 - DOMINICAN REP
21 50 — DOMINICAN REPUBLIC 57 - JAPAN

Source: U.S. Department of State, “IMMIGRANT VISAS ISSUED TO ORPHANS COMING TO THE U.S.,”
available at http://travel.state.gov/family/adoption/stats/stats_451.html.
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