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Mr. Tom Hayes

Director

Ohio Department of Job and Family Services

30 East Broad Street

Columbus, Ohio 43266-0423

Dear Mr. Hayes:

This letter constitutes the official written notification, pursuant to 45 C.F.R. 1355.38(a)(3), of  enforcement actions that the Administration for Children and Families (ACF) is taking against the State of Ohio pursuant to Section 1808 of the Small Business Job Protection Act of 1996 (Section 1808).  Section 1808, entitled “Removal of Barriers to Interethnic Adoption,” prohibits a State that receives federal funds from discriminating on the basis of race, color or national origin in making adoptive and foster care placements.  This provision is enforced by ACF pursuant to Sections 1808(a) and (b), 42 U.S.C. 671(a)(18) and 674(d), and by HHS’s Office for Civil Rights (OCR) pursuant to Section 1808(c), 42 U.S.C. 1996b.  ACF has determined to take enforcement actions based upon its review of OCR’s extensive letter and underlying investigative record which identified instances of individual discrimination as well as systemic discrimination in Ohio’s adoption program which is funded in part by federal funds pursuant to Title IV-E of the Social Security Act, 42 U.S.C. 670 et seq.  OCR’s letter was issued to the Ohio Department of Job and Family Services (ODJFS) and to the Hamilton County Job and Family Services on October 20, 2003 and designated as OCR Docket No. 05997026.      

ACF referred to OCR information regarding alleged violations of Section 1808 involving adoptive placements of children in Ohio’s adoption and foster care program administered by the Ohio Department of Human Services (ODHS), now known as ODJFS.   See 45 C.F.R. 1355.38(a).  OCR’s letter is the result of its subsequent investigation issued pursuant to its Section 1808(c) authority.  As called for under HHS regulations, OCR forwarded its letter and investigative record to ACF to make its determination of whether violations of Section 1808(a) occurred and, if so, to take appropriate enforcement action under Section 1808(b).  45 C.F.R. 1355.38(a)(2).  ACF agrees with the Section 1808(c) violations found in the OCR letter and, accordingly, hereby adopts and incorporates by reference the Section 1808(c) violations found in OCR’s letter as Section 1808(a) violations.   In particular, ACF finds that Ohio, directly and through its county public children services agency in Hamilton County, discriminated against children and families (some more than once) in violation of Section 1808(a), and that Ohio 
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committed numerous systemic violations of Section 1808(a) and failed to supervise its county public children services agencies to ensure that they adhere to the anti-discrimination provisions of the Ohio Title IV-E State Plan.  

Finally, ACF notes its concern that Ohio’s current administrative rule regarding transracial adoption placements, which went into effect in 2002 (see Ohio Administrative Code 5101:2-48-13), may easily be used to foster illegal discrimination on the basis of race. Under Subsection (E)(4) of the current rule, an agency merely has to draw the conclusion that race should be considered to trigger a referral to obtain concurrence through an opinion by an outside licensed  “professional”  (psychiatrist, clinical psychologist, social worker, or professional clinical counselor). OAC Rule 5101:2-48-13(G).  The licensed professional is directed to complete the JFS 01688, “Individualized Child Assessment Form” which requires the professional to “provide your individual assessment of this child that describes the child's special or distinctive needs based on his/her race, color, or national origin and whether it is in the child's best interest to take these needs into account in placing this child for foster care or adoption.”  Particularly problematic is the fact that the agency assesses whether race should be a factor and asks the licensed professional to concur or disagree rather than simply submitting every child for an open-ended assessment of all of his or her needs without conveying to the licensed professional that the agency thinks race should be a factor; at a minimum, this change from the previous rule (which as approved by ACF and OCR) can be read as steering the outcome. Moreover, the professional whose guidance is sought need not have been trained regarding the legal limitations imposed by Section 1808.  Subsection (G) also calls on the outside professional to recommend whether race should be considered, but does not require any finding that there is a compelling need to consider race; that such consideration is strictly required to serve the best interests of the child; and that no race-neutral alternatives exist. 

The court-appointed monitor acting pursuant to the consent decree in the Doe class action filed against Hamilton County also stated in his July 2003 report: “I continue to believe that the state rule provides inadequate guidance on when such assessments [considering race] are appropriate and what criterion should be applied by the evaluator.” Id. p. 7.  ACF has also learned that Hamilton County has made overtures to obtain State approval of its right to enlist the opinion of child psychologists known to be opposed to transracial adoptions in virtually every case. The current rule is thus readily susceptible to being used to foster illegal discrimination.  To avoid any further potential violations, ACF therefore requests that Ohio address this concern, as well as its violations of Section 1808, in any corrective action plan that is submitted as discussed below. 

ACF has exclusive jurisdiction to take enforcement actions for violations of Section 1808(a), which includes imposing financial penalties and requiring a corrective action plan pursuant to Section 1808(b).  This letter sets forth only ACF’s enforcement activities, which are independent of enforcement activities which OCR may pursue with Ohio and Hamilton County.    However, both ACF and OCR are willing to coordinate with Ohio to achieve an efficient remedy in this matter. 
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Based on ACF’s finding that Ohio did not comply with Section 1808(a), ACF takes the 

following enforcement actions against the State of Ohio pursuant to Section 1808(b):

1.  A reduction in Title IV-E funding is hereby imposed due to Ohio’s failure to comply with Section 1808(a) with respect to individual families and children.  Based on ACF’s finding of noncompliance with Section 1808(a), ACF imposes a penalty at the 2% reduction level for this quarter.  ACF estimates that this penalty is at least $1.8 million dollars based on Ohio’s federal fiscal year 2002 allotment of Title IV-E funds, subject to later adjustment as the applicable quarterly funding level is determined.

2.  Within 30 days of the receipt of this notice, Ohio must submit a corrective action plan for ACF’s review and approval. 45 CFR 1355.38(c)(1).
  This plan must specify in detail the steps Ohio will take to correct the violations identified in this letter and to prevent any future violations of 1808 from occurring anywhere in the State of Ohio.  If Ohio’s proposed plan is approved by ACF, Ohio will then have six months to completely implement its plan and come into compliance.  45 C.F.R. 1355.38(c)(1).  If Ohio fails to do so, or further violations are identified, ACF has the authority to find the State to be in violation of Section 1808 and to impose an additional penalty.  45 C.F.R. 1355.38(g)(3).  

ACF is available to discuss with you this finding of noncompliance and the necessary elements of a corrective action plan.  The plan at a minimum should address the following areas of concern:


1.   Ensure that all administrative rules, regulations, policies, forms and guidelines used by the State and all of its subrecipients that are involved with adoption assistance and foster care conform with Federal law and Section 1808;


2.   Provide for adequate and on-going State oversight of county agencies


      and private agencies which contract with them to ensure compliance with


      Section 1808; 

3.   Require that Hamilton County amend its homestudy and Matching Committee

      protocol and practices  to prevent manipulation of the adoption process on the basis of 
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race;

4.    Ensure adequate recruitment of adoptive and foster care families by allowing

the State’s eight “metro counties” to have access to the State’s data base of families            with approved homestudies in other counties;


5.    Ensure adequate and complete file maintenance and data collection procedures


       that will facilitate and enable appropriate monitoring and review;


6.    Establish a formal grievance procedure that will allow complaints of


      discrimination to be heard and hire an independent monitor to oversee


       Section 1808 compliance throughout the State for a fixed period; 

7.     Ensure that the State and its county and private agencies have adequate written         


        standards and procedures for disciplining employees who violate Section 1808;


8.     Train county caseworkers and supervisors on all relevant Federal


        and State laws and policies relating to Section 1808 (with particular remedial


        training being given to Hamilton County), after all training materials and trainers


        have been approved by ACF; and 

9. Provide that the corrective action plan may be specifically enforced in Federal court.

The above constitutes a basic outline of the minimal acceptable aspects of a corrective action plan for this case.  The State of Ohio should add to this outline as necessary, and should include in its plan the mechanisms by which it intends to develop systems or processes to achieve Statewide compliance with Section 1808.   The corrective action plan must also conform to the requirements set forth at 45 C.F.R. 1355.38(d).

Please also note that while not specifically a part of the corrective action plan, ACF also expects the State to adhere to its timelines regarding full implementation of its Statewide Automated Child Welfare Information System on a Statewide basis, and specifically in its metropolitan counties, including Hamilton County.  Ohio should also ensure that in adopting the corrective action plan, the State and Hamilton County not overlook other existing child welfare requirements, including the State plan requirement addressing interjurisdictional adoptions at     § 471(a)(23) of the Social Security Act. 

Should you wish to discuss ACF’s finding of noncompliance with Section 1808, or to seek further technical assistance regarding Ohio’s efforts to come into compliance with Section 1808, please feel free to contact Joyce Thomas, ACF’s Regional Administrator in Region V, at 312-353-4237.  However, any such discussions will not toll the time limits set forth in the applicable 

regulations for submission of an acceptable corrective action plan.  

Page 5—Mr. Tom Hayes

As provided in 45 C.F.R. 1355.39, Ohio has an opportunity to appeal this decision to the HHS Departmental Appeals Board pursuant to the procedures established in 45 C.F.R. Part 16.  This decision may not be further contested unless, within 60 days after you receive this decision, you deliver or mail (you should use registered or certified mail to establish the mailing date) a written notice of appeal to the Department of Health and Human Services, Departmental Appeals Board - MS 6127, Appellate Division, Cohen Building – Room G-644, 330 Independence Avenue, S.W., Washington, D.C. 20201.  You must attach to the notice of appeal a copy of this decision, note that you wish to appeal, and state specifically and in detail why you think that this decision is incorrect.  The Board will notify you of further procedures.  If an appeal is filed, please send a copy of your notice of appeal to the undersigned, as well as to the Board.






Sincerely,






Wade F. Horn, Ph.D.






Assistant Secretary 

    for Children and Families

	� The $1.8 million figure constitutes .5% (2% x 25%) of the State’s Title IV-E funding for 2002. ACF will make appropriate adjustments once the State’s funding for the current quarter is fixed.  However, because funding levels have increased, ACF anticipates that the penalty will also increase from the $1.8 million dollar level.





�  In OCR’s October 20, 2003 Letter of Findings, OCR advised Ohio and Hamilton County that the State and County had 30 days to submit a corrective action plan to OCR.  OCR subsequently extended that deadline 30 days.  Please be advised that OCR has authorized ACF to advise Ohio that OCR will extend the time for submission of a corrective action plan to OCR consistent with the deadline set out in this letter.






