
English Legal History—Outline (former l13) 
Mon., 18 Oct. 
Page 1 

 – 1 – 

CONSTITUTIONAL DEVELOPMENTS 14TH AND EARLY 15TH C.— 
THE FRAME OF GOVERNMENT 

Puzzle: How do law and society relate in this period? 
I. THE FOURTEENTH CENTURY – THE FRAME OF GOVERNMENT 
1. The 14th century 

a. William of Ockham (c. 1288 to c. 1348) 
b. Legal thought 

i. English common law: pleaders 
ii. Canon law: encyclopedists and conciliarists 
iii. Roman law: Bartolus and Baldus 

c. Social and economic 
i. The Black Death (1348–9) 
ii. The Peasants Revolt (1381) 

d. Religion: John Wyclif (c. 1325–1384) and Jan Hus (c. 1372–1415), Julian of Norwich (c. 
1342 to c. 1416), the Beguines (flourished 13th and 14th centuries), and psalters and books 
of hours (we’ll see a striking example of a 14th-centry psalter in a future class  lecture) 

e. English Kings who met disastrous ends 
i. Edward II (1307–1327) 
ii. Edward III (1327–1377) 
iii. Richard II (1377–1399) 

f. Chaucer (c. 1343–1400), Gower (c. 1330–1408); York Minster and the Percy tomb in 
Beverly Minster 

http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkAerial.jpg 
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkEastEndAndSouth.jpg 
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkSouthTranscept.jpg 
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/percy-tomb.jpg 
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/percy-tomb_color_detail.jpg 
2. Crises of the 14th century (Chronology, Mats., p. VI–1) 

a. 1311 – Ordinances and the Lords’ Ordainers 
b. 1322 – Statute of York 
c. 1327 – The deposition of Edward II 
d. 1341 – The Stratford crisis 
e. 1348–9 – The Black Death 
f. 1376 – The Good Parliament 
g. 1381 – The Peasants’ Revolt 
h. 1386–7 – The Crisis of 1386–7 

http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkAerial.jpg
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkEastEndAndSouth.jpg
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/YorkSouthTranscept.jpg
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/percy-tomb.jpg
http://www.law.harvard.edu/faculty/cdonahue/courses/ELH/slides/percy-tomb_color_detail.jpg
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i. 1388 – The Merciless Parliament 
j. 1399 – The Deposition of Richard II 

3. Theory 
a. The articles against Gaveston (Mats., p. VI–2) 

ARTICLES AGAINST GAVESTON (1308) 
“Homage and the oath of allegiance are more in respect of the crown than in respect of the king’s 
person and are more closely related to the crown than to the king’s person; and this is evident 
because, before the right to the crown has descended to the person, no allegiance is due to him.  
And, therefore, if it should befall that the king is not guided by reason, then, in order that the 
dignity of the crown may be preserved the lieges are bound by the oath made to the crown to 
reinstate the king in the dignity of the crown or else they would not have kept their oath.  The next 
question is how the king should be reinstated, whether by an action at law or by constraint.  It is 
not, however, possible by recourse to the law to obtain redress, because there would be no other 
judge than the royal judge, in which case, if the king’s will was not accordant with right reason, the 
only result would be that error would be maintained and concerned.  Hence, in order that the oath 
may be saved, when the king will not right a wrong and remove that which is hurtful to the people 
at large and prejudicial to the crown, and is so adjudged by the people, it behooves that the evil 
must be removed by constraint, for the king is bound by his oath to govern his people, and his 
lieges are bound to govern with him and in support of him.” 

b. The Statute of York (Mats., p. VI–7) 
STATUTE OF YORK (1322) 
“[§1] Whereas our lord King Edward, son of King Edward, on March 16, in the third year of his 
reign, granted to the prelates, earls, and barons of his realm did grant unto the prelates, earls, and 
barons of his realm that they might choose certain persons of the prelates, earls, and barons and of 
other lawful men whom they should be deemed sufficient to be called unto them, for the ordaining 
and establishing the estate of the household (estat del hostel) of our said lord the king, and of his 
kingdom, according to right and reason, and in such manner that their ordinances should be made 
to the honour of God, and to the honour and profit of Holy Church, and to the honour of the said 
king, and to his profit and the profit of his people, according to right and reason, and to the oath 
which our lord the king made at his coronation; and whereas the archbishop of Canterbury, primate 
of all England, and the bishops, earls, and barons chosen for the purpose, drew up certain 
ordinances ... , which ordinances our said lord the king caused to be rehearsed and examined in his 
parliament at York three weeks after Easter in the fifteenth year of his reign ... ; 
[§2] and whereas, through that examination in the said parliament, it was found that by the 
ordinances thus decreed the royal power of our said lord the king was wrongfully limited in many 
respects, to the injury of his royal lordship (le poair royal) and contrary to the estate of the crown 
(lestat de la coronne), and whereas, furthermore, through such ordinances and provisions made by 
subjects in times past against the royal authority of our lord the king’s ancestors, the kingdom has 
incurred troubles and wars, whereby the land has been imperilled: [therefore] it is agreed and 
established at the said parliament by our lord the king, by the said prelates, earls, and barons, and 
by the whole community of the realm assembled in this parliament, 
[§3] that everything ordained by the said Ordainers and contained in the said ordinances shall 
henceforth and forever cease [to be valid], losing for the future all title, force, virtue, and effect; 
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and that the statutes and establishments duly made by our lord the king and his ancestors prior to 
the said ordinances shall remain in force.  And [it is decreed] 
[§4] that henceforth and forever at all times every kind of ordinance or provision made under any 
authority or commission whatsoever by subjects of our lord the king or of his heirs concerning the 
royal power (poair roial) of our lord the king or of his heirs, or against the estate of our said lord 
the king (lestat nostre dit seigneur le roi) or of his heirs, or against the estate of the crown (lestat de 
la coronne), shall be null and shall have no validity or force whatever; but 
[§5] that matters which are to be determined with regard to the estate of our lord the king (lestat 
nostre seigneur le roi) and of his heirs, or with regard to the estate of the kingdom and of the 
people (lestat du roialme et du poeple), shall be considered, granted, and established in parliament 
by our lord the king and with the consent of the prelates, earls, and barons, and of the community 
of the kingdom, as has been accustomed in times past.” 
4. Incremental Change 

a. The dangers of the biological analogy 
b. Some generalizations about institutional change and bureaucracy 

i. Sometimes circumstances force a change in bureaucratic routines 
ii. The process of change may occur in the context of a crisis like a deposition, in which 

case it is more likely to be used as a precedent. If the event is frequent, like taxation, 
we’re more likely to be faced with a gradual process. The normal admits exceptions 
until finally it becomes routine and is identified as fundamental law. 

c. Examples of incremental change:  
i. Extraordinary taxation must take place in parliament 
ii. To call a piece of legislation a ‘statute’ it must be passed in parliament 
iii. Certain magnates have an hereditary right to be summoned personally to parliament 
iv. the lower clergy will not be summoned to parliament (cf. Mats., pp. VI–10, VI–17). 

d. The process of end-running an institution 
5. The Seals (T.F.T. Tout): 

a. 12th century–chancellor–chancery–great seal 
b. 13th century–wardrobe–privy seal 
c. 14th century–the chamber–the secret seal–signet 
For the 15th century, see the second part of the outline 

6. The household ordinance of Edward II (Mats., pp. VI–3 to VI–6). Too long to reproduce in full. 
Note: 
a. Perquisites and privileges: 

“The king should have a fit steward of the household, who, if he is a banneret is to have a 
knight, three squires, and a clerk for the pleas that pertain to the stewardship, [all of 
them] eating in the hall. And each night he shall receive for his chamber a sester of wine, 
twelve candles, two tortis pur viu [probably large candles for display], and one torch, and 
more when he needs them. And [he is to have] bedding for the whole year and wood for 
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the winter season – from the eve of All Saints to the eve of Easter – [to be obtained] from 
the usher of the hall. And [he is to have] a livery for his chamberlain: namely, a portion 
of bread, a gallon of ale, and a general serving (messe de gros) from the kitchen. And [he 
is to have] dinners and suppers when he wants them; and as fees 20m. a year, in equal 
instalments on the feasts of Christmas and Pentecost. And if he is a simple knight, he 
shall receive fees and robes like the other simple knights of the household, and shall have 
two squires and his clerk eating in the hall.” 
The level of detail is simply amazing 

b. Administration of the classic bean-counting variety. We don’t trust the guy who distributes 
the candles with any more than is necessary for one night. Everybody has someone looking 
over his shoulder. The treasurer of the wardrobe has a comptroller, literally the person who 
keeps the second roll of receipts and expenditures, accounting is being done by comparing 
the two rolls to make sure that they match. 

c. Hints of double-entry bookkeeping (Mats., pp. VI–19 to VI–21), a comparison revenues and 
expenses for the 37th year of Edward III (1362–3). So far as we know this is the only time 
that this was done during Edward III’s reign. 

d. Yet with all this business about perks and candles, a major part of the finance of England 
was being done through the wardrobe in this period. How this was done cannot be seen on 
the face of our document. To get some idea how it might have been done, we ought to look 
at page V–28, the ordinance for the household of Edward I in 1279. It tells us that a massive 
accounting operation going on here. It is going on every day. It is also going on twice a 
year, and the document on page VI–3 tells us that the treasurer of the wardrobe and the 
comptroller account annually at the exchequer. 

e. From capacity to account comes the ability to siphon off revenues to this group and have 
some assurance that the money won’t simply disappear. Maybe we can pay the troops out of 
this office. Maybe we can assign lands to the wardrobe so that they can get their money 
directly and not have to wait for it to come through the exchequer. 

f. Just as courts came out of the exchequer in the 12th century, so too, a court came out of this 
operation in the 13th. There is a court of the steward and marshal of the household 
responsible for order within the household, cases of contract between household officers, 
and with an ill-defined jurisdiction within twelve miles of the king’s presence. It’s clerk is 
the last officer mentioned on page VI–7. 

7. The wardrobe and the privy seal 
a. But perhaps the most important part of the wardrobe we cannot see in our picture of 1318. 

During the reign of Edward I and until 1312, the comptroller of the wardrobe was also the 
keeper of the privy seal. The ordainers had set up a separate keeper of the privy seal. When 
Edward II regained power, the privy seal remained dissociated from the household in that 
its keeper was frequently a chancery clerk (the clerk-keeper is mentioned on p. VI–3). 

b. The period between 1322 and the 1340’s is one of uncertainty for the privy seal. In the 
1340s, as we have seen, it becomes associated with the council. It is perhaps for that reason 
that Edward III’s great experiment with war financing, which is illustrated nicely in the 
documents on pp. VI–13 and VI–14, was an experiment in chamber finance. Once again the 
household is being used when it is necessary to have overall control. While some have seen 
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high politics in this, and also in the choice of the chamber rather than the wardrobe, I am 
inclined to think that it is more a question of expediency. 

c. The important point, however, is that at least some of these guys are thinking in 
recognizably modern governmental terms. That may be a more important achievement of 
the 14th century than its undeniable ability to depose kings. 

8. So what ties together the outline of the crises with this painful tracing of incremental changes in 
institutions? As we have already seen, the crises produce documents that reflect theory. We will 
see more of it when we talk about the depositions of kings. The difficulty with the theory that 
the crises produce, however, is whether we should take it seriously. Is this what is really 
motivating men to act or is it simply window-dressing for power struggles that are taking place 
among powerful men? What is happening with the incremental changes would, however, 
suggest that something is emerging if not in the minds of the greatest men, or at least not in all 
of them, but rather in the minds of the somewhat lesser men who are necessary to make 
governance work. The line between law and politics, between personal loyalty and loyalty to an 
institution, is by no means clear in this period. I would suggest that it is not completely clear 
today. What does seem to be happening, however, is that the devotion to routine, perhaps a 
basic human tendency, is producing, at least in the minds of some, a notion that this routine is 
law, perhaps law that cannot be changed or which is, at least, very difficult to change. A 
parallel development, perhaps a bit easier to see is a tendency to abstraction. The king is more 
frequently referred to as the crown than he was in earlier periods. I would be very 
uncomfortable to refer to the state when describing the 14th century, perhaps even more 
uncomfortable to refer to it in the first half of the 15th century. The modern nation-state, or at 
least its ancestor, is very much the product of the 16th century in England, as it is in the rest of 
Europe. But much of what was put together in the sixteenth century to make up the nation-state 
was being developed in the 14th and 15th centuries. 

II. THE FIFTEENTH CENTURY – CONFLICT, CHANGE, AND CONTINUITY 
1. Basic Chronology: 

Henry IV  –  1399–1413     | 
Henry V  –  1413–1422 (d. at age 35)   | Lancastrian kings 
Henry VI  –  1422 (age 9 mos.)–1461, 1470–1471  
Edward IV  –  1461–1470, 1471–1483   | 
Edward V  –  1483     | Yorkist kings 
Richard III  –  1483–1485    | 
Henry VII  –  1485–1509    | Tudor king 
1453 Battle of Castillon, traditional end of the ‘100 Years War’ 
1485 Battle of Bosworth Field, traditional end of the ‘Wars of the Roses’ 

2. General characteristics 
a. The traditional, or Whig, view 
b. Henry IV’s need for support, both financial and political 
c. Henry V and France 
d. Henry VI, a long and ineffective reign 
e. The loss of France and rethinking the ‘100 years war’ 
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f. The ‘Wars of the Roses’ – a Tudor invention 
3. Constitutional Themes 

a. The problem of succession 
b. The role of the council 
c. Indentures and retainers 

4. Incremental changes in institutions 
a. The council and the privy seal; the secretary and the signet 
b. Chamber finance not used in the Lancastrian period but developed in the Yorkist and early 

Tudor periods 
5. Yorkist and early Tudor developments 

a. The danger of rebellion did not stop at Towton.  
b. Richard III’s usurpation. Henry Tudor’s victory at Bosworth Field in 1485 
c. The problem of the succession did not end there. 
d. The creation of new nobility. 
e. The Treaty of Medina del Campo (1489): Catherine of Aragon to marry Arthur of England. 

Arthur died in 1502. His younger brother, Henry (to be VIII) married Catherine. 
f. Henry VII withdrew from his one major encounter with France. Henry VIII did not follow 

that policy. 
All of these stories will be continued in a future lecture on Tudor/Stuart constitutional 
developments. 
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