Section 1. PROCEDURE

A. PRIMARY SOURCES
1. Sample Formulae

a) formula certae creditae pecuniae

nominatio Octavius iudex esto—Let Octavius be judge
intentio Si paret Numerium Negidium [N"N™] Aulo Agerio [A°A°] HS X milia dare opportere—
If it appears that N.N. ought to give 10,000 sesterces to A.A.,

exceptio pacti Si inter ATA™ et N"N™ non convenit ne ea pecunia intra annum peteretur—
If A.A. and N.N. did not agree that the money would not be sought within a year.
replicatio doli Aut si quid dolo malo N'N' factum est—Or if anything was done by N.N.’s fraud

condemnatio ludex N"N™ A°A° HS X milia condemnato; si non pares absolvito.—
Let the judge condemn N.N. [to pay] A.A. 10,000 sesterces; if it does not appear let him absolve.

b) formula ficticia

Si A°A° L. Titio heres esset, tum si pares N"N™ A°A° HS X milia dare opportere, iudex [etc.]—

If A.A. were heir to L. Titius, then if it appears that N.N. ought to pay A.A. 10,000 sesterces, the judge,
etc.

c) rei vindicatio o

Si paret mensam de qua agitur A'A' ex iure Quiritium esse neque ea mensa A°A° restituetur—

If it appears that the table which is the subject of the litigation belongs to A.A. by Quiritine right and that
table is not restored to A.A.

Quanti ea mensa erit, tantam pecuniam iudex N™N™ A°A° condemnato, si non pares absolvito—Whatever
the table shall be worth, let the judge condemn NN [to pay] to AA so much money; if it does not appear
let him absolve.

d) formula depositi in factum concepta o

Si paret A"A™ apud N™N™ mensam argenteam deposuisse eamque dolo malo N'N' A°A° redditam non
esse, quanti ea res erit, [etc.]—

If it appears that A.A. deposited a silver table with N.N. and it was not returned to A.A. by the fraud of
N.N., whatever the thing shall be worth, etc.

e) formula venditi

Quod A’A° N°N° fundum Cornelianum, quo de agitur, vendidit—

Whereas A.A. sold N.N. the Cornelian land which is the subject of the litigation

Quidquid paret ob eam rem N™N™ dare facere opportere ex fide bona—

Whatever it appears N.N. ought to give [or] do in good faith

Eius iudex N"N™ A°A° condemnato; si non paret absolvito.—

With respect to that let the judge condemn N.N. [to pay] A.A.; if it does not appear, let him absolve.
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2.Gaius, Institutes, Book 1V

The Institutes of Gaius (F. de Zulueta ed. & trans., 1946, vol. 1)
Book IV, §§ 1-187, pp. [odd nos.] 233-305 [footnotes omitted]

BOOK IV

1. It remains to speak of actions. Now, to the question how many genera of actions there are the more
correct answer appears to be that there are two, in rem and in personam. For those who have maintained
that there are four, counting the genera of sponsiones (i.e. of actions per sponsionem?) have inadvertently
classed as genera certain species of actions. 2. An action in personam is one in which we proceed
against someone who is under contractual or delictual obligation to us, an action, that is, in which we
claim ‘that he ought to convey, do, or answer for’ something. 3. An action in rem is one in which we
claim either that some corporeal thing is ours, or that we are entitled to some right, such as that of use or
usufruct, of foot- or carriage-way, of aqueduct, or raising a building or of view. On the other hand, an
action (in rem) denying such rights is open to our opponent. 4. Having thus distinguished actions we see
that we cannot sue another for a thing belonging to us using the form of claim ‘if it appears that the
defendant ought to convey (dare)’. For what is ours cannot be conveyed (dari) to us, since obviously
dari means the giving of a thing to us with the effect of making it ours; but a thing which is already ours
cannot be made more so. It is true that out of hatred of thieves, in order to multiply the actions in which
they are liable, it has become accepted that, in addition to the penalty of double or quadruple, that are
liable also in action for the recovery of the thing in the form ‘if it appears that they ought to convey’,
notwithstanding that the action claiming ownership of the thing lies against them as well. 5. Actions in
rem are called vindications; actions in personam, claiming that there is a duty to convey or do, are called
condictions.

6. We sue in some cases in order to obtain only our right, in others in order to obtain only a penalty,
and in others in order to obtain both the one and the other. 7. We sue only for our right in, for example,
actions founded on contract. 8. We sue only for a penalty in, for example, actions of theft and outrage
and, in the opinion of some, in the action of robbery with violence; for we are entitled to both a
vindication and a condiction in respect of our property. 9. We sue for our right and a penalty together in,
for example, those cases in which we sue for double against a defendant who denies liability; this occurs
in an action on a judgment debt, an actio depensi (by a sponsor against his principal), an action under the
L. Aquilia for wrongful damage, and an action for a legacy of a definite amount left by damnation.

10. Furthermore, there are some actions that are framed on (the fiction of?) a legis actio, and others
that stand by their own force and efficacy. To explain this we must begin by speaking of the legis
actiones.

11. The actions of the practice of older times were called legis actiones, either because they were the
creation of statutes (of course in those days the praetorian edicts, whereby a large number of actions have
been introduced, were nor yet in use), or because they were framed in the very words of statutes and were
consequently treated as no less immutable than statutes. Hence it was held that a man who, when suing
for the cutting down of his vines, had used the word ‘vines’, had lost his claim, because he ought to have
said ‘trees’, seeing that the law of the Twelve Tables, on which his action for the cutting down of his
vines lay, spoke of cutting down trees in general. 12. Procedure by legis actio was in five forms:
sacramentum, iudicis postulatio, condictio, manus iniectio and pignoris capio.

13. Procedure by sacramentum was of general application: one proceeded by it in any cases for which
another procedure had not been prescribed by statute. It involved, for parties found guilty of falsehood,
the same sort of risk as is involved at the present day by the actio certae creditae pecuniae owing to the
sponsio which the defendant risks, in case he is denying the debt rashly, and to the counter-stipulatio
which the plaintiff risks, in case he is suing for what is not due. For the defeated party forfeited the
amount of the sacramentum by way of penalty, and this went to the public treasury, sureties for it being
given to the praetor, instead of going into the pocket of the successful party, as the penalty of the sponsio
or the counter-stipulatio now does. 14. The penal sum of the sacramentum was either 500 or 50 asses:
concerning matters worth 1,000 asses or more one proceeded by a sacramentum of 500 asses, but
concerning matters of lower value by a sacramentum of 50 asses. For so the law of the Twelve Tables
had provided. But where the dispute was as to a man’s freedom, it was provided by the same law that the
contest should be with a sacramentum of 50 asses, however great the value of the man might be,
obviously in order to favour freedom by not burdening assertors of freedom.
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15. ..." should come to receive a iudex; on their subsequent reappearance a iudex was appointed. That
he was appointed on the thirtieth day was due to the L. Pinaria; but before that statute he was appointed at
once. As we know from what has already been said, if the action concerned a matter of less value than
1,000 asses, proceedings were by sacramentum of 50, not 500 asses. After the appointment of the iudex
the parties gave each other notice to appear before him on the next day but one. Then, on their
appearance before him, previously to arguing their case in detail, they stated it to him in summary outline;
this was called causae coniectio, as being a gathering up of their case into an epitome.

16. If the action was in rem, movables, inanimate and animate, provided they could be carried or led
into court, were claimed in court in the following manner. The claimant, holding a rod and laying hold of
the actual thing—Ilet us say a slave—said: ‘I affirm that this man is mine by Quiritary right according to
his proper title. As I have declared, so, look you, | have laid my staff on him’, and at that moment he laid
his rod on the man. His opponent spoke and did the selfsame things. Both parties having thus laid claim,
the praetor said: ‘Unhand the man, both of you.” They did so. The first claimant then put the following
question to the other: ‘I ask, will you declare on what title you have laid claim?’ and he answered: ‘By
laying on my staff | have exercised my right.” Thereupon the first claimant said: ‘Seeing that you have
laid claim unrightfully, I challenge you by a sacramentum of 500 asses.” And his opponent likewise said:
‘And | you.” (Of course, if the thing was worth less than 1,000 asses they named a sacramentum of 50
asses.) Next followed the same proceedings as in an action in personam. Thereafter the praetor declared
uindiciae in favour of one of the parties, that is, he established him as interim possessor, and ordered him
to give his opponent sureties litis et unidiciarum, that is, for the thing and its profits. Other sureties were
taken from both parties for the sacramentum by the praetor himself, because this went to the public
treasury. The rod was employed to represent a spear, the symbol of lawful ownership, because they
considered things they had captured from the enemy to be preeminently theirs by lawful ownership; and
this is why in centumviral cases a spear is displayed. 17. If the thing was such as could not be carried or
led into court without inconvenience—for example, if it was a column or a ship or a flock or herd—some
part was taken from it and brought into court, and claim was laid on that part as representing the whole
thing. Thus from a flock a single sheep or goat would be led into court or just a hair was detached and
brought in, while from a ship or a column some bit would be broken off. Similarly, if the dispute was
over land or a house or an inheritance, some part of it was taken and brought to court, and claim was
made on this part as representing the whole: thus a clod would be taken from the land or a tile from the
house, or, where the dispute was as to an inheritance, some article was similarly taken from it. ...”

17a. One proceeded by iudicis postulatio in any case in which statute had authorized such procedure:
thus the law of the Twelve Tables authorized it in a claim arising out of a stipulation. The procedure was
somewhat as follows. The plaintiff said: ‘I affirm that under a sponsio you ought to pay me 10,000
sesterces. | ask whether you affirm or deny this.” The defendant denied the debt. The plaintiff said:
‘Since you deny, | ask you, Praetor, to grant a iudex or arbiter.” Thus in this kind of action one denied
without penalty. The same law authorized procedure by iudicis postulatio likewise in suits for the
partition of an inheritance between coheirs. The L. Licinnia did the same in suits for the partition of any
common property. Thus, after the declaration of the cause of action, an arbiter was at once demanded.

17b. One proceeded by condictio as follows: ‘I affirm that you ought to pay me 10,000 sesterces: | ask
whether you affirm or deny this.” The defendant denied the debt. The plaintiff said: ‘Since you deny, I
give you notice (condico) to appear on the thirtieth day in order to take a iudex.” Thereafter they had to
appear on the thirtieth day in order to take a iudex. 18. Condicere (the word used by the plaintiff), in
primitive language, means to give notice. Thus this action was properly called condictio; for the plaintiff
gave notice to his opponent to appear on the thirtieth day in order to receive a iudex. But in modern
terminology a condiction is an action in personam in which we claim that something ought to be
conveyed to us—an improper usage, since nowadays no such notice is given. 19. This legis actio was
established by the L. Silia and the L. Calpurnia, by the former when the debt claimed was of a definite
sum of money, by the latter when of any definite thing. 20. But there is much question why this action
was needed, seeing that it was possible to proceed either by sacramentum or by iudicis postulatio on a
claim for something to be conveyed to one.

! One page is virtually illegible. It probably contained a fuller account of the actio in personam.
2 Our mss. here are deficient; neither gives an account of the end of the sacramentum procedure.
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21. One proceeded by manus iniectio likewise in those cases in which such procedure was prescribed
by some statute, for example, under the law of the Twelve Tables for a judgment debt. The proceedings
were as follows: the plaintiff. spoke thus: ‘Whereas you are indebted to me by judgment’ (or ‘by
damnation’) ‘in 10,000 sesterces, seeing that you have not paid, on that account | lay my hand on you for
10,000 sesterces of judgment debt’; and at the same time he laid hold of some part of the debtor’s body.
The judgment debtor was not allowed to throw off the hand himself and to conduct the legis actio on his
own behalf, but gave a uindex who conducted it for him. One who did not give a uindex was led off by.
the plaintiff to his house and put in fetters. 22. Various subsequent statutes granted manus iniectio as for
a judgment debt on a number of other grounds against certain persons. Thus, the L. Publilia granted it
against one on whose behalf his sponsor had paid, if he had not repaid the sponsor within the next 6
months. Again, the L. Furia de sponsu granted it against a creditor who had exacted from a sponsor more
than his rateable part of the debt. And, in short, numerous other statutes authorized this procedure on
many accounts. 23. Other statutes, however, set up procedure by manus iniectio on various accounts, but
in the form called pura, that is to say not as for a judgment debt. For example, the L. Furia testamentaria
authorized it against one who had taken by way of legacy or gift mortis causa more than 1,000 asses, he
not being privileged by that statute to take more; and again, the L. Marcia against usurers provided that if
they had exacted interest, proceedings by manus iniectio for repayment should lie against them. 24. In
proceedings under these last-mentioned statutes and any like them the defendant was allowed to throw off
the hand himself and to conduct the legis actio on his own behalf. For in his formal claim the plaintiff did
not use the phrase ‘as for a judgment debt’, but after stating his cause of action said: ‘on that account | lay
my hand on you’, whereas a plaintiff permitted to proceed by manus iniectio as for a judgment debt, after
naming his cause of action, concluded thus: ‘on that account | lay my hand on you as for a judgment
debt.” | am aware that in the scheme of claim under the L. Furia testamentaria the phrase ‘as for a
judgment debt’ is inserted, though it is not in the statute itself; the insertion appears to be unwarranted.
25. But later, by the L. Vallia, all persons subjected to manus iniectio, except judgment debtors and those
on whose behalf their sponsor had paid, were allowed to throw off the hand themselves and to conduct
the action on their own behalf. Thus even after the L. Vallia a judgment debtor and one on whose behalf
his sponsor had paid were bound to give a uindex; in default of doing so they were led off to the creditor’s
house. And, so long as the legis actiones were in use, these rules continued to be observed, which is why
at the present day a party sued upon a judgment debt or on account of payment by his sponsor is obliged
to give security for the satisfaction of the judgment: (which may be given against him).

26. Legis actio by pignoris capio rested in some cases on custom, in others on statute. 27. By custom
it was established in the military sphere: For a soldier was allowed to distrain for his pay on the person
responsible for paying it, if he defaulted; money given to a soldier by way of pay was called aes militare.
He might also distrain for money assigned for the buying of his horse, this being called aes equestre;
likewise for money assigned for buying barley for the horses, this being called aes hordiarium. 28. By
statute it was established, for instance, by the law of the Twelve Tables against one who had bought a
sacrificial victim, but failed to pay for it; likewise against one who failed to pay the reward for a beast of
burden which another had hired to him in order to raise money for a sacrificial feast. Again, by the
censorial conditions farmers of public taxes of the Roman people were allowed to distrain upon anyone
who owed taxes under some statute. 29. In all these cases the levy of distress was accompanied by a set
form of words, and for this reason it was generally held that pignoris capio was a further legis actio;
some, however, held that it was not, first because the seizure was performed outside court, that is, not
before the praetor, and usually when the other party was absent, whereas it was not possible to perform
the other legis actiones except before the praetor and in the presence of the other party; and further
because pignoris capio could be performed on a dies nefastus, that is, on a day on which a legis actio was
not allowed.

30. But all these legis actiones gradually became unpopular. For the excessive technicality of the
early makers of the law was carried so far that a party who made the slightest mistake lost his case.
Consequently by the L. Aebutia and the two LI. luliae they were abolished, and litigation by means of
adapted pleadings, that is by formulae, was established. 31. In two cases only may one proceed by legis
actio, namely for damnum infectum and where the trial is to be before the centumviral court. But though,
when one is going before the centumvirs, a legis actio by sacramentum is previously enacted before the
urban or the peregrine praetor, one never wishes to proceed by legis actio for damnum infectum, but
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prefers to bind the other party by the stipulation published in the Edict, this being a more convenient and a
fuller remedy. By pignoris capio ... .°

32. (On the other hand?) in the scheme laid down for a taxfarmer there is a fiction to the effect that the
debtor be condemned in the sum for which in former times, where distress had been levied, the person
distrained upon would have had to redeem.

33. But no formula is framed on the fiction of a condictio having taken place. For when we claim a
sum of money or some other thing as owing to us, we simply declare that it ought to be conveyed to us
and add no fiction of a condictio. This implies that formulae in which we declare that a sum of money or
some other thing is owing to us stand on their own strength and efficacy. The actiones commodati,
fiduciae, negotiorum gestorum, and innumerable others are of the same character.

34. Further, in certain formulae we find fictions of another kind, as where one who has applied for
bonorum possessio under the Edict sues with the fiction that he is heir. For as he succeeds to the
deceased by praetorian, not civil law, he has no straightforward actions, and cannot claim either that what
belonged to the deceased is his or that what was due to the deceased ought to be paid to him. His
statement of claim, therefore, contains the fiction that he is heir, as thus: ‘Be X iudex. If, supposing that
Aulus Agerius’ (i.e. the plaintiff) ‘were heir to Lucius Titius, the land, the subject of this action, would be
his by Quiritary right.” Similarly, in a suit for a debt, first comes the same fiction and then: “if on that
supposition it appears that Numerius Negidius ought to pay Aulus Agerius 10,000 sesterces.” 35. In the
same way a bonorum emptor also sues with the fiction that he is heir; sometimes, however, he sues in
another form; that is to say, he frames the claim in the name of the person whose estate he has bought, but
transfers the condemnation into his own name, demanding that the defendant be condemned to himself in
what belonged or was owed to the insolvent. “This latter form of action is called Rutiliana, having been
devised by the praetor Publius Rutilius, who also is said to have introduced bonorum uenditio. The
previously mentioned form of action, in which the bonorum emptor sues with the fiction that he is heir, is
called Seruiana. 36. In the action called Publiciana there is a fiction of usucapion. This action is granted
to one who has been delivered a thing on lawful title, but has not yet completed usucapion of it, and who,
having lost possession, sues for it. Since he cannot claim that it is his by Quiritary right, he is feigned to
have completed the period of usucapion, and so claims as though he had become its owner by Quiritary
right, as thus: ‘Be X iudex. If, supposing that Aulus Agerius had possessed for a year the slave bought by
and delivered to him, that slave, the subject of this action, would be his by Quiritary right’, &c. 37.
Again, if a peregrine sues or is sued on a cause for which an action has been established by our statutes,
there is a fiction that he is a Roman citizen, provided that it is equitable that the action should be extended
to a peregrine, for example, if a peregrine sues or is sued by the actio furti. Thus if he is being sued by
that action, the formula is framed as follows: ‘Be X iudex. If it appears that a golden cup has been stolen
from Lucius Titius by Dio the son of Hermaeus or by his aid and counsel, on which account, if he were a
Roman citizen, he would be bound to compound for the wrong as a thief,” &c. Likewise if a peregrine is
plaintiff in the actio furti, Roman citizenship is fictitiously attributed to him. Similarly an action with the
fiction of Roman citizenship is granted if a peregrine sues or is sued for wrongful damage under the L.
Aquilia. 38. And again, in some cases we sue with the fiction that our opponent has not undergone a
capitis deminutio. For if our opponent, being contractually bound to us, has undergone a capitis
deminuto—a woman by coemptio; a male by adrogation—he or she ceases to be our debtor at civil law,
and we cannot make a straightforward claim that he or she ought to convey to us. But, in order that it
may not be in his or her power to destroy our right, a utilis actio, with rescission of the capitis deminutio,
has been introduced against him or her, that is, an action in which the capitis deminutio is feigned not to
have taken place.

39. The following are the parts or clauses of formulae: demonstratio, intentio, adiudicatio,
condemnatio. 40. A demonstratio is the part of a formula which is placed at the beginning, in order to
make known the subject-matter of the action. Here is an example: “Whereas Aulus Agerius sold the slave
to Numerius Negidius’, or “Whereas Aulus Agerius deposited the slave with Numerius Negidius’. 41. An
intentio is the part of a formula in which the plaintiff defines what he claims, for example the clause: ‘if it
appears that Numerius Negidius ought to pay Aulus Agerius 10,000 sesterces’, or again: ‘whatever it
appears that Numerius Negidius ought to pay to or do for Aulus Agerius’, or again: “if it appears that the

3 A whole page is illegible. It probably dealt with the formulae quae ad legis actionem exprimuntur. Cf. G1.4.10.
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slave belongs to Aulus Agerius by Quiritary right’. 42. An adiudicatio is the part of a formula
empowering the iudex to assign property to one among the litigants, as where the action is for the division
of an inheritance between coheirs, or of partition between co-owners, or for the determination of
boundaries between neighbours. Here we find the clause: ‘let the iudex assign to Titius so much as ought
to be assigned.” 43. A condemnatio is the part of a formula empowering the iudex to condemn or absolve
the defendant, for example the formulary clause: ‘do thou, iudex, condemn Numerius Negidius to Aulus
Agerius in 10,000 sesterces. If it does not appear, absolve’, or this one: ‘do thou, iudex, condemn
Numerius Negidius to Aulus Agerius in a sum not exceeding 10,000 sesterces. If it does not appear,
absolve’, or again this: ‘do thou, iudex, condemn Numerius Negidius to Aulus Agerius’, &c., without the
addition of the words ‘not exceeding 10,000°. 44. These clauses are not, however, found all together in
one and the same formula, but some are present and others not. An intentio indeed is sometimes found by
itself; so in prejudicial formulae’ such as that raising the question whether a man is a freedman or what is
the amount of a dos, and various others. But neither demonstratio nor adiudicatio nor condemnatio is
ever found by itself; for a demonstratio without an intentio or a condemnatio is quite ineffectual, and
equally a condemnatio without a demonstratio or an intentio, or an adiudicatio without a demonstratio;
hence these clauses are never found by themselves.

45. Formulae raising a question of law are described as framed in ius. Examples are formulae with
intentio to the effect that something belongs to us by Quiritary right, or that something ought to be
conveyed to us, or that the defendant ought to compound for the wrong as a thief. Further examples could
be given of formulae with intentio of civil law. 46. But other formulae are described as framed in factum,
those namely in which there is no intentio framed in the above manner, but in which, after an initial
statement of what has happened, words are added empowering the iudex to condemn or absolve. An
example is the formula employed by a patron against a freedman who has summoned him to court in
contravention of the praetor’s Edict, where we find: ‘XYZ be recuperatores. If it appears that such and
such a patron has been summoned to court by such and such a freedman in contravention of the Edict of
such and such a praetor, do ye, recuperatores, condemn the said freedman to the said patron in 10,000
sesterces. If it does not appear, absolve.” The other formulae which appear in the edictal title De in ius
uocando are likewise framed in factum, for instance that against one who, having been summoned to
court, has neither appeared nor given a uindex, and that against one who has forcibly rescued another who
was being summoned to court; in short, countless other formulae of this kind are published in the Edict.
47. But for certain cases the praetor publishes both a formula framed in ius and a formula framed in
factum, for example, for depositum and commodatum. Thus the following formula is framed in ius: ‘X be
iudex. Whereas Aulus Agerius deposited with Numerius Negidius the silver table which is the subject of
this action, in whatever Numerius Negidius ought on that account in good faith to give to or do for Aulus
Agerius, in that do thou, iudex, condemn Numerius Negidius to Aulus Agerius. If it does not appear,
absolve.” On the other hand, the following formula is framed in factum: ‘X be iudex. If it appears that
Aulus Agerius deposited the silver table with Numerius Negidius and that by the fraud of Numerius
Negidius it has not been returned to Aulus Agerius, do thou, iudex, condemn Numerius Negidius to Aulus
Agerius in as much money as the thing shall be worth. If it does not appear, absolve.” The formulae on
commodatum are similar.

48. The condemnatio, in all formulae containing one, is framed in terms of valuation in money.
Accordingly, even where the suit is for a corporeal thing, such as land; a slave, a garment, gold, or silver,
the iudex, condemns the defendant not in the actual thing, as was the practice in early days, but in the
amount of money at which he values it. 49. The condemnatio in a formula may be in terms of a definite
or of an indefinite sum of money. 50. A definite sum is named in, for instance, the formula by which a
sum certain is claimed. There, at the end of the formula; we find this: ‘do thou, iudex, condemn
Numerius Negidius to Aulus Agerius in 10,000 sesterces. If it does not appear, absolve.” 51. By a
condemnatio naming an indefinite sum either of two things is meant. One such clause sets a preliminary
limitation on the amount, commonly called a taxatio, as where what is claimed is unliquidated. There, at
the end of the formula, we find this: “do thou, iudex, condemn Numerius Negidius to Aulus Agerius in not
more than 10,000 sesterces. If it does not appear, absolve.” Or the amount may be both uncertain and
unlimited, as where one claims property from a possessor of it, that is, when one sues by action in rem or
by action ad exhibendum (for production). There we find this: ‘do thou, iudex, condemn Numerius
Negidius to Aulus Agerius in as much money as the thing shall be worth. If it does not appear, absolve.’
But, when all is said, the iudex, if he condemns, is bound to condemn in a definite sum of money, even
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though a definite sum is not named by the clause of condemnatio. 52. But the iudex must see to it that,
where the condemnatio names a definite sum, he condemns in neither more nor less than the sum named;
otherwise he becomes liable himself. He must also see that, where there is a taxatio, he does not
condemn in a higher sum than that named by it, else similarly he becomes liable himself, though he is free
to condemn in a lower sum. ...*

53. A plaintiff who overclaims in his intentio fails in his case, in fact loses his right; nor is he restored
by the praetor to his original position, except in certain cases in which ... .° 53a. ‘There is overclaim in
four ways: in amount, time, place, and causa (nature of the claim). There is overclaim in amount where,
for instance, the intentio demands 20,000 sesterces instead of the 10,000 that are due to the plaintiff, or
where a co-owner pleads that the whole thing or too great a part belongs to him. 53b. There is overclaim
in time where suit is brought before the claim falls due. 53c. There is overclaim in place where, for
instance, the promise was of conveyance at a certain place and claim is made elsewhere without mention
of that place, for example where one who has been promised by stipulation conveyance at Ephesus sues at
Rome for conveyance without qualification ... .° 53d. There is overclaim causa where, for instance, a
plaintiff in his intentio deprives his debtor of an option to which he is entitled under the obligation, as
where one who has received by sponsio a promise of ‘10,000 sesterces or the slave Stichus’ sues for one
or other only of the alternatives. For even if he sues for the less valuable alternative, he is held to
overclaim, because it may be that the defendant could more easily render the alternative not claimed. The
same holds if on a stipulatio for goods described generically suit is brought for a special kind of such
goods, for example, if on a stipulatio for purple in general suit is brought specifically for Tyrian purple;
indeed, even if the variety claimed is the cheapest, the same rule holds, for the reason we have just given.
It holds also where one who has been promised by stipulatio an unspecified slave sues for a specific
slave, naming, say, Stichus, however little Stichus may be worth. In fact, the intentio should be framed in
the very terms of the stipulatio.

54. It is clear without more that in formulae making unliquidated claims there cannot be overclaim,
because where no definite amount is claimed, but whatever it appear that the defendant ought to convey
or do’, an excessive intentio is impossible. The same holds also where an action claiming ownership of
an indeterminate part of a thing is allowed, for instance, ‘such part of the land the subject of the action as
appears to belong to the plaintiff’—a kind of action allowed only in very few cases. 55. It is also obvious
that a plaintiff whose intentio claims the wrong thing risks nothing, but can bring a fresh suit, because he
is held not to have sued at all. Examples are a man suing for Eros when he ought to have sued for
Stichus, or an intentio claiming some conveyance to be due under a will when really it was due under a
stipulatio, or a cognitor or procurator claiming conveyance as due to himself. 56. But though overclaim
in the intentio is, as we have already said, hazardous, underclaim in the intentio is permitted; only one is
not allowed to sue for the rest during the same praetor’s term of office. For if one does, one is debarred
by the exception called exceptio litis diuiduae.

57. On the other hand, overstatement in the condemnatio does not put the plaintiff in jeopardy; the
defendant, however, since he has accepted an unjust formula, is restored to his original position, in order
that the condemnatio may be reduced. But if there is understatement in the condemnatio, the plaintiff will
get only the amount he stated; for though his whole right is brought to trial, it is confined within the limit
set by the condemnatio, which limit the iudex is unable to overstep. Nor on a plaintiff’s behalf does the
praetor grant restoration of the original position; for he is readier to relieve defendants than plaintiffs.
From this statement we except persons below 25; for to persons of such age he grants relief in any, matter
in which they have made a false step.

58. If there is over- or understatement in the demonstratio, nothing is brought into the issue, and
consequently the plaintiff’s right is unimpaired; this is expressed by the saying that a right is not
destroyed by an untrue demonstratio. 59. Some, however, hold that understatement in the demonstratio is
in order, so that if, for example, | have bought Stichus and Eros, the demonstratio ‘whereas | bought the
slave Eros of you’ is deemed correct, and | may, if | choose, go on to sue in regard to Stichus by a second
formula, it being true that a man who has bought two slaves has bought each of them; so held by Labeo in

4 Two lines are illegible.
% Twelve to thirteen illegible letters.
® About one and a half illegible lines.
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particular. But if a man who has bought only one slave sues in respect of two, his demonstratio is untrue.
The same holds in other actions, such as the actiones commodati and depositi 60. For our part, we find it
laid down by certain writers that in the actio depositi, and generally in actions in which a defendant, if
condemned, incurs infamy, a plaintiff who makes an overstatement in his demonstratio loses his claim,
for example, if, having deposited only one thing, he states in his demonstratio that he deposited two or
more, or if, having been struck with the fist in the face, he states in the demonstratio of his actio
iniuriarum that he was struck in some other part of the body as well. Whether this is to be accepted as the
better view we must seriously consider. Now, as noted above there are two formulae depositi, one framed
in ius and the other in factum; and the formula in ius begins by indicating, in the manner of a
demonstratio the matter in question, and goes on to make the resulting claim in law in the words
‘whatever on that account the defendant ought to convey to or do for the plaintiff’ whereas in the formula
in factum the matter in question is otherwise indicated at the beginning of the intentio, in the words “if it
appears that the plaintiff deposited the thing in question with tine defendant’. Thus we may not doubt that
a plaintiff, who in a formula in factum indicates that he deposited more things than he really did, loses his
suit, because he is held to have made an overstatement in his intentio. ...’

61. In bonae fidei actions the iudex appears to be allowed complete discretion in assessing, on the
basis of justice and equity, how much ought to be made good to the plaintiff’, and this involves that he
may take into account any counter-obligation due from the plaintiff under the same transaction, and may
condemn the defendant only in the difference. 62. The bonae fidei actions are those on sale, hiring,
unauthorized agency [negotiorum gestio], mandate, deposit, fiducia, partnership, tutorship, and wife’s
dowry. 63. It is nevertheless open to the iudex (in such actions) to take no account of any counter-
obligation, for this is not enjoined expressly by the formula, but is considered to be within his office as
being consonant with a bonae fidei action. 64. It is otherwise in the action used by bankers. For a banker
is obliged to include compensatio or set-off in his claim, and this compensatio is expressly mentioned by
the formula. In fact, from the outset a banker in his intentio takes compensatio into account and reduces
the amount claimed. For example, if a banker owes Titius 10,000 sesterces and Titius owes him 20,000,
the banker’s intentio will run: ‘if it appears that Titius ought to pay the plaintiff 10,000 sesterces more
than the plaintiff owes Titius.” 65. It is also the rule that a bonorum emptor must sue subject to deductio,
which means that his opponent is to be condemned only in the amount remaining after deduction of what
on his side the bonorum emptor, as representing the insolvent, owes him. 66. Between compensatio
against a banker and deductio against a bonorum emptor there is the following difference. In
compensatio only things of the same kind and nature as those claimed are set off, for example, money
against money, wheat against wheat, wine against wine; indeed, it is even held by some that not every
kind of wine or wheat can be set off, but only wine or wheat of the same kind and quality as that claimed.
In deductio, on the other hand, things of a different kind are set off. Thus, if a bonorum emptor suing for
money owes on his side corn or wine, he claims only the amount remaining after the value of what he
owes has been deducted. 67. Again, in deductio even debts falling due in the future are brought into
account, but in compensatio only those already due. 68. Furthermore, account is taken of compensatio in
the intentio, with the result that, if a banker’s intentio claims a farthing too much after allowing for
compensatio, he loses his case and consequently forfeits all claim. But of deductio account is taken in the
condemnatio where excessive claim is not hazardous, at any rate when the plaintiff is a bonorum emptor
for a bonorum emptor, even though suing for a definite sum of money, couches the condemnatio as for an
uncertain amount.

69. Having previously mentioned the action whereby one proceeds against the peculium of sons in
potestas and of slaves we must discuss more in detail this and the other actions which are granted in
respect of such persons against their parents and masters. 70. Firstly, where the transaction with the son
or slave has been entered into with the authorization of the father or master, the praetor has provided an
action enforcing, the full liability against the father or master; and this is right, because a party entering,
into a transaction in such circumstances gives credit to the father or master rather than to the son or slave.
71. On the same principle the praetor has provided two other actions, the exercitoria and the institoria.
The exercitoria applies when the father or master has put his son or slave in charge of a ship, and there
has been some transaction with the son or slave arising out of the business over which he has been put.
For since in this case too the transaction appears to be effected in accordance with the father’s or master’s

" Two pages are illegible; the subject may have been the same as J1.4.6.36-8.
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desire, it has been considered entirely equitable that an action enforcing full liability should be allowed.
Furthermore, this praetorian action is allowed against one who has put even a stranger, whether slave or
free, in charge of his ship. It is called exercitoria because the person to whom the current earnings of a
ship go is called the exercitor. The formula institoria applies when a man has put his son or slave, or a
stranger whether slave or free, in charge of a shop or other business, and some transaction arising out of
the business over which he has been put has been entered into with that person. It is called institoria
because a person put in charge of a shop is called the institor. This formula too enforces full liability. 72.
Besides these actions there has also been created against a father or master an actio tributoria, which
applies when a son or slave, to the knowledge of his father or master, carries on business with capital
belonging to his peculium. For in regard to transactions entered into in the course of that business the
praetor lays down that the father or master shall distribute between himself if anything is due to him, and
the other creditors proportionately any capital embarked in the business and profits therefrom; and, should
the creditors complain that less than was right has been distributed to them, the praetor offers them the
present action, called, as we have said, tributoria, for the deficiency. 72a. The praetor has also
established an actio de peculio et de in rem uerso (in respect of the peculium and of what has been applied
to the uses of the father or master). For notwithstanding that the transaction in question has been entered
into with the son or slave without the will or consent of his father or master, the praetor grants against the
father or master an action which, in respect of anything resulting from the transaction that has been
applied to the uses of the father or master, is for the full liability, and in respect of what has not been so
applied is up to the limit of what the peculium allows. ...° 73. In ascertaining the amount of the peculium
liabilities of the son or slave to the father or master or to a person in his potestas are first deducted, and
only the balance is reckoned as peculium. Sometimes, however, there is no deduction of what is due from
the son or slave to a person in the potestas of the father or master, for instance where the creditor is in the
peculium of the son or slave. 74. That one who has contracted on the authority of the father or master, or
who is entitled to a formula exercitoria or institoria, may proceed by actio de peculio or de in rem uerso,
is beyond doubt. But no one, having it in his power to recover with certainty in full by one of the first
mentioned actions, will be so foolish as to put himself to the trouble of proving that the person with
whom he contracted possesses peculium and that his claim can be satisfied out of it, or else that what he is
claiming has been applied to the uses of the father or master. 74a. He likewise who is entitled to an actio
tributoria may proceed de peculio or de in rem uerso. But he on the contrary will often do better to use
this action in preference to the tributoria. For in the tributoria account is taken only of peculium which
forms the capital with which the son or slave trades or has been produced therefrom, whereas in the actio
de peculio account is taken of the whole peculium, and a man may trade with only a third or a fourth or
even a smaller part of his peculium, keeping the most of it in other things. Still more ought one who has
contracted with a son or slave to prefer this action to the tributoria where it can be proved that what he
gave the son or slave has been applied to the uses of the father or master; for, as we have said above, one
proceeds de peculio and de in rem uerso under one and the same formula.

75. Wrongdoing by sons or slaves, as where they have been guilty of theft or outrage, has given rise to
noxal actions, the nature of which is that the father or master is allowed either to bear the damages
awarded or to surrender the offender. For it would be inequitable that their misconduct should involve
their parents or masters in loss beyond that of their persons. 76. Noxal actions have been established in
some cases by statute, in others by the praetor’s Edict: by statute, for example for theft by the law of the
Twelve Tables and for wrongful damage to property by the L. Aquilia; by the praetor’s Edict, for example
for outrage and violent robbery. 77. Noxal actions always follow the person of the offender. Thus, if
your son or slave commits a wrong, the action lies against you so long as he is in your potestas; if he
passes into another person’s potestas, the action now lies against that person; if he becomes sui iuris,
there is a direct action against the offender himself, and noxal surrender is ruled out. Conversely, the
direct action may become noxal. For if a paterfamilias commits a wrong, and then gives himself in
adrogation to you or becomes your slave (this happens in some cases, as stated in our first book), the
action which was previously direct becomes a noxal action against you. 78. But if a son does wrong to
his father or a slave to his master, no action arises, because no obligation at all can arise between me and
a person in my potestas. Consequently, even it he passes into someone else’s potestas or becomes sui

8 About eight or nine lines are illegible.
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iuris, no action lies either against the offender himself or against the person in whose potestas he now is.
Hence the question whether, if another’s

slave or son has done me a wrong and he afterwards comes under my potestas, the action is
extinguished or is merely dormant. Our teachers hold that it is extinguished, because in the circumstances
that have come about it could never have arisen at all, and that therefore | can have no action, even if he
passes out of my potestas. The authorities of the other school hold that so long as he is in my potestas the
action is dormant, because | cannot bring an action against myself, but that it revives when he has passed
out of my potestas. 79. When a son in potestas is mancipated on account of wrongdoing, the authorities
of the other school hold that he must be mancipated thrice, because the law of the Twelve Tables provides
that a son is to pass out of paternal potestas only if mancipated thrice. Sabinus and Cassius and the other
authorities of our school have held that a single mancipation suffices and that the three mancipations of
the Twelve Tables mean voluntary mancipations. 80. So much for suits arising cut of the contract or
wrongdoing of a person in potestas. But with regard to persons in manus or mancipium the praetor’s
practice is that if, when action is brought upon their contract, they are not defended up to the full liability
by the person to whose power they have been subjected, all the property that would have been theirs, had
they not been subjected to that person’s power, shall be put up for sale. But when their capitis deminutio
has been rescinded and an action imperio continens is brought against them. ...°

81. ... W hat does this come to? Although, as we have just said, one is not allowed to surrender the
dead, still one who surrenders a person who has died a natural death is equally cleared of liability.

82. We must next observe that a man may take proceedings either in his own right or in that of another
person, as his cognitor, procurator, tutor or curator, whereas in former times, when the legis actiones
were in use, one was not allowed to take proceedings on another’s behalf, except in certain cases. 83. A
cognitor is substituted as party to an action by special words being uttered in the presence of the opposing
party. Thus a plaintiff appoints a cognitor by the words: ‘whereas | am claiming’ for example, “certain
lands from you, | give you Lucius Titius as my cognitor in that behalf’, and a defendant does so by the
words: ‘seeing that you are claiming certain lands from me, | give you P. Mevius as my cognitor in that
behalf’. Or the plaintiff may express it thus: ‘whereas | desire to sue you, | give you so and so as my
cognitor in that behalf’, and the defendant thus: ‘seeing that you desire to sue me, | give you so and so as
my cognitor in that behalf.” And it makes no difference whether the cognitor is present or absent when
appointed, but if he is absent, he will be cognitor only if he is informed of the appointment and accepts
the office. 84. A procurator, on the other hand, can be substituted as a party without any special words,
by simple mandate, and without the presence or the knowledge of the opposing party. Indeed, there are
some who hold that a man is to be deemed procurator even if he has received no mandate, provided that
he comes into the case in good faith and gives security for the future ratification of his acts by the
principal; though (as far as that goes) every one who has received a mandate is usually bound to give
security, because at the beginning of a suit a mandate is often uncertain and is only made clear later,
before the iudex. 85. We have related in the first book; how tutors and curators are appointed. 86. A man
suing in right of another person frames the intentio in the name of his principal, but transfers the
condemnatio into his own name. For example, if L. Titius is suing on behalf of P. Mevius, the formula is
framed thus ‘If it appears that Numerius Negidius ought to pay Publius Mevius 10,000 sesterces, do thou,
iudex, condemn Numerius Negidius to Lucius Titius in 10,000 sesterces. If it does not appear, absolve’, or
if he is suing in rem, he claims in the intentio that the thing belongs to P. Mevius by Quiritary title and
transfers the condemnatio into his own name. 87. Also, if someone appears on behalf of a defendant, and
the pleadings are being settled with him, the intentio claims that the principal ought to pay, while the
condemnatio is transferred into the name of the person who accepts the suit. When, however, the action
is in rem, the intentio pays no regard to the identity of the defendant, whether he is appearing for himself
or for another, but simply claims that the thing belongs to the plaintiff.

88. Next let us see in what cases a defendant or a plaintiff is obliged to give security. 89. If then |
bring an action in rem against you, you are bound to give me security; for, as you are being conceded
interim possession of a thing your title to which is doubtful, it has been held equitable that you should
make me a promise with sureties, so that, if you are defeated, but fail either to give me back the thing

® A whole page is illegible, which probably dealt with the actio de pauperie. Cf. JI.4.9; Autun Gaius 81 ff. The reading of
the first line of § 81 is also doubtful.
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itself or to pay me its assessed value, it may be in my power to sue either yourself or your sponsores. 90.
All the more are you bound to give me security if it is on another’s behalf that you are defending. 91. But
an actio in rem may take one of two forms—it may be by formula petitoria or by sponsio. If it is by
formula petitoria, the stipulatio employed is that known as iudicatum solui; if by sponsio, that known as
pro praede litis et uindiciarum. 92. The formula petitoria is that in which the plaintiff’s intentio claims
that the thing is his. 93. By sponsio we proceed as follows: we challenge our opponent by a sponsio such
as this: ‘If the slave the subject of this action is mine by Quiritary title, do you solemnly promise to pay
me 25 sesterces?” and we then issue a formula claiming that the sum named in the sponsio ought to be
paid to us, and we succeed under that formula precisely if we prove the thing is ours. 94.

The sum named in the sponsio is not, however, exacted. For the sponsio is not penal but prejudicial,
being entered into solely in order to bring the question of ownership to trial. This also explains why the
defendant does not put a counter-stipulatio. The stipulatio pro praede litis uindiciarum is so called
because it has taken the place of the praedes (personal sureties) who formerly, when the procedure was by
legis actio, were given by the possessor to the claimant pro lite et uindiciis, that is for the disputed thing
and its profits. 95. But when the action is before the centumuiri, we claim the sum named in the sponsio
by legis actio, not by formula. For we challenge the defendant by sacramentum. And the sponsio in this
case is for 125 sesterces, because of the L. Crepereia. 96. On the other hand, the plaintiff in an action in
rem, who sues in his own right, does not give security. 97. Nor, even where he sues through a cognitor, is
any security required either of the cognitor himself or of his principal. For a cognitor, being substituted
for the principal by special and as it were solemn words, is rightly regarded as taking his place. 98. But a
procurator bringing an action is required to give security for the future ratification of his acts by his
principal. For there is a risk that the principal may sue afresh on the same claim, a risk which does not
exist where it is a cognitor who has brought the action, because on any claim on which one has sued
through a cognitor one has no more a further action than where one has brought the action oneself. 99.
Tutors and curators are expressly required by the Edict to give security in the same manner as
procuratores, but are sometimes excused. 100. So much for actions in rem. As to actions in personam,
we must, to the question when security is due from the plaintiff’s side, give the same answer as we have
given in the case of actions in rem. 101. But from the defendant’s side security is due whenever a man
appears on behalf of another, since without security one is never regarded as an adequate defender of
another’s cause. The security, when the defence is conducted by a cognitor, is required from his
principal; where by a procurator, from the procurator himself. The same rule applies to tutors and
curators. 102. But where a man defends an action in personam on his own behalf, he has to give security
only in certain eases specified by the praetor himself. The grounds for requiring security are twofold; it is
given either because of the nature of the action or because the character of the defendant is suspect—the
former when the action is on a judgment-debt or on a payment by a sponsor, or when a wife’s behaviour
is in issue, the latter when the defendant is one who has been guilty of malversation or whose property has
been seized and advertised for sale by his creditors, or when the defendant is an heir whom the praetor
considers suspect.

103. Actions are either statutable or dependent on the magistrate’s imperium. 104. An action is
statutable if it takes place at Rome or within the first milestone of the city, between parties who are all
Roman citizens and before a single iudex. By the L. lulia iudiciaria such actions lapse if they have not
been carried to judgment within a year and 6 months. This is expressed in the common saying that under
the L. lulia a suit dies in a year and six months . 105. An action is dependent on the magistrate’s
imperium if it is tried by recuperatores, or if, though it is before a single iudex, he or either of the parties
is a peregrine. To the same category belong all actions that take place outside tile first milestone of Rome
whether between citizen or peregrine parties. They are said to depend on the imperium owing to the fact
that they remain effective only so long as the magistrate who has authorized them retains imperium. 106.
After proceedings have been taken by imperium continens, whether they be in rem or in personam, and
whether under a formula framed in factum or one having an intentio framed in ius, it is still possible in
point of civil law to sue again later on the same cause, and on this account the exceptio rei iudicatae uel
in iudicium deductae is required. 107. But where proceedings in personam have been taken by iudicium.
legitimum, under a formula having an intentio framed in ius, a subsequent action on the same cause is
impossible at civil law, and consequently the exceptio is superfluous; but if there have been proceedings
in rem or under a formula framed in factum, a subsequent action is still possible in point of civil law, and
consequently the exceptio rei iudicatae uel in iudicium deductae is required. 108. It was otherwise
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formerly under the system of legis actiones. For then it was impossible at civil law to sue or a cause that
had once been preferred nor in those time were any exceptiones in use, as they are today. 109. Now an
action may be based on a statute (Iex) and yet not be statutable (legitimum), and vice versa may not he
based on a statute and yet be statutable. For example, an action brought in the provinces under the L.
Aquilia or Ollinia or Furia will depend on the magistrate’s imperium, and so will it if it is brought even at
Rome before recuperatores, or, though before a single iudex, if he or one of the parties is a peregrine. On
the other hand, an action on a cause rendered actionable by the praetor’s Edict is statutable if it takes
place at Rome, before a single iudex and between parties all of whom are Roman citizens.

110. Here it must be observed that the praetor allows actions founded on statute or senatusconsult
without limitation of time, but grants actions founded on his own jurisdiction usually only within a year.
111. Sometimes, however, he grants the latter actions without limitation of time, namely where he is
copying the civil law; instances are the actions he provides for bonorum possessores and others who are
in the position of heir, or the actio furti manifesti, which, though founded on the praetor’s own
jurisdiction, is allowed without limitation of time—properly, since it replaces capital punishment by a
money penalty.

112. Not all actions that lie at civil law or are granted by the praetor against a man lie or are granted by
the praetor equally against his heir. For there is no more certain rule of law than that penal actions based
on wrongdoing, such as for theft, robbery with violence, outrage, or wrongful damage to property, neither
lie nor are granted against the wrongdoer’s heir. But in favour of heirs such actions lie and are granted,
except the actio iniuriarum and any like action that may be found. 113. But there are cases in which an
action founded on contract does not lie in favour of an heir or against one. Thus the heir of an
adstipulator cannot sue, and the heir of a sponsor or a fidepromissor cannot be sued.

114. 1t remains to consider what course befits the office of the iudex in a case where the defendant
satisfies the plaintiff after joinder of issue, but before judgement—whether he should absolve the
defendant, or rather condemn him on the ground that at the time of joinder of issue his position required
his condemnation. Our teachers hold that he ought to absolve, irrespectively of the nature of the action;
and this is expressed by the common saying the; according to Sabinus and Cassius all actions contain the
possibility of an absolution. The authorities of the other school dissent in regard to strict actions, but
agree in regard to bonae fidei actions, because in these the discretion of the iudex is unfettered. They hold
the like of actions in rem, on the ground that the formula expressly orders that the defendant be
condemned only if he does not give up the thing according to the arbitral finding of the iudex. ...** There
are also actions in personam of the same kind, which expressly order the iudex to give an arbitral finding
as to how the defendant must satisfy the plaintiff, if he is to avoid being condemned. ...}

115. Next we have to consider exceptions. 116. These have been provided for the protection of
defendants, since it is often the case that, though a man is liable at civil law, his condemnation in an
action would be inequitable. 116a. Thus, if | have taken a stipulatory promise from you of a sum of
money, on the understanding that | will advance you the amount on loan, and then I do not advance it, it is
undeniable that an action lies against you for the money; for you are legally liable to pay it, being bound
by the stipulation; but, because it is inequitable that you should be condemned on this account, it is settled
that you must be protected by an exceptio doli mali. 116b. Again, if I have informally agreed with you
not to sue you for what you owe me, I can none the less bring an action claiming that you are bound to
pay, because the obligation is not discharged by informal agreement; but it is settled that if | sue | am to
be defeated by an exceptio pacti conuenti. 117. Exceptions are not confined to actions in personam.
Thus, if you force me by duress or induce me by fraud to convey something to you by mancipation, then,
if you sue me for that thing, | am granted an exception under which you will be defeated if | make out
duress or fraud on your part. 117a. Again, if you buy lands which to your knowledge are the subject of
litigation from one not in possession and sue the possessor for them, you are met by an exception which is
absolutely conclusive against you. 118. Some exceptions are published by the praetor in his Edict, others
are granted by him after inquiry into the case. All of them either derive their force from statute or some
equivalent of statute or else owe their origin to the praetor’s jurisdiction. 119. The formulation of
exceptions is invariably negative of the defendant’s assertion. Thus if, for example, the defendant asserts
fraud on the part of the plaintiff—say he is suing for money that he never advanced—the formulation of

10 Fifteen illegible lines here, the sense of which has been restored in the translation
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the exception is: “if in this matter nothing has been or is being done dolo malo by Aulus Agerius’. Or
again, if the defendant asserts that money is being sued for in contravention of an informal agreement, the
exception is formulated thus: “if it has not been agreed between Aulus Agerius and Numerius Negidius
that the money should not be sued for’. And, in short, the formulation is similar in all other cases,
because, though an exception is raised by the defendant, it is incorporated into the formula so as to make
the condemnation conditional, in the sense that the iudex is not to condemn the defendant unless there has
been no fraud in the matter in question on the part of the plaintiff, or (in the second example) unless there
has been no informal agreement against the money being sued for.

120. Exceptions are termed either peremptory or dilatory. 121. Those exceptions are peremptory that
are available at any time and cannot be evaded: examples are the exceptions based on duress or fraud or
contravention of statute or senatusconsult, or on the matter having been previously judged or brought to
trial; also the defence of pact, if the pact was that the money should never be sued for. 122. Those
exceptions are dilatory that are available only for a time, for instance an exception based on a pact against
suing within, say, 5 years; for when the time has expired the exception ceases to be available. The
exceptions litis diuiduae and rei residuae are similar. For if a man sues for part of a claim, and then,
within the same praetor’s term of office, sues for the remainder, he is defeated by the exception known as
litis diuiduae; and if a man who had several suits with the same defendant has proceeded in some of them,
but deferred others in order that they should come before other iudices, he will, if he proceeds in the suits
deferred within the same praetor’s term of office, be defeated by the exception known as rei residuae.
123. A plaintiff met by a dilatory exception must be careful to postpone his suit; otherwise, if he goes to
trial in the face of the exception, he loses his right; for once it has been brought to trial and defeated by
the exception, he no longer has the power to sue after the date when, if proceedings had not been taken,
he would have avoided the exception. 124. Exceptions may be dilatory in respect not only of time but of
persons; take for example the exceptiones congnitoriae. Suppose, for instance, that a person who is
disabled by the Edict from appointing a cognitor nevertheless sues through one, or that a person, having
capacity to appoint a cognitor, appoints as cognitor one who cannot lawfully undertake the office: on an
exceptio cognitoria being raised, if the plaintiff is himself one who is not allowed to appoint a cognitor,
he can proceed in person, or if it is the cognitor who is disqualified from undertaking the office, the
plaintiff is at liberty to proceed either through another cognitor or in person, and thus, by one means or
the other, he can avoid the exception. But if he closes his eyes to it and proceeds by the cognitor, he
forfeits his claim. 125. A defendant who by mistake has failed to make use of a peremptory exception, is
restored to his original position, in order that the exception may be added, but it is questionable whether
one who has failed to make use of a dilatory exception can be restored.

126. Sometimes it happens that an. exception, which prima facie appears just, prejudices the plaintiff
unfairly. When this occurs, a further addition to the formula is required, for the plaintiff’s benefit. Such
an addition is known as a replication, because by it the force of the exception is rolled back and undone.
Suppose, for example, that | have informally agreed with you not to sue you for a sum of money you owe
me, and then later we have informally agreed to the contrary, that is, that | shall be at liberty to sue; in
such case if, when | sue you, you take the exception that you are to be condemned to me only if it has not
been agreed that | should not sue you, | am prejudiced by this exceptio pacti conuenti, since the first
agreement remains a fact in spite of our subsequent agreement to the contrary. But as it is unfair that |
should be defeated by the exception, | am allowed a replication based on the subsequent agreement, to the
following effect: “if it has not subsequently been agreed that | might sue for the money’. 126a. Again,
suppose that a banker sues for the price of a thing sold by auction, and that he is met by the exception that
the buyer is to be condemned only if the thing he bought has been delivered to him: this is a just
exception. But if at the auction it was a condition of sale that the thing should not be delivered to the
buyer until he should have paid the price, the banker has the benefit of the following replication: “or if it
was announced in advance that the thing should not be delivered to the buyer unless he should have paid
the price’. 127. But sometimes it happens that a replication, in its turn, prejudices the defendant unfairly.
When this occurs, an addition to the formula is required, for his benefit; this is called a duplication. 128.
And again, if the duplication, though prima facie just, for some reason prejudices the plaintiff unfairly,
once more an addition is required, for his benefit; this is called a triplication. 129. The varying
circumstances of business transactions may on occasion cause additions of these kinds to be carried even
further.
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130. Let us, further, consider prescriptions; these have been allowed for the benefit of plaintiffs. 131.
Frequently, under one and the same obligation, some performance is already due and some further
performance will become due in the future,” as where we have made a stipulatio for a certain sum to be
paid yearly or monthly: on any years or. months that have expired payment is due, but on future years of
course, although the obligation. is considered as already contracted, no payment is due as yet. If then we
desire, whilst suing for and bringing to trial the payment already due, to preserve the obligation of future
payments intact, we must sue with the following prescription: ‘Let the action be confined to what has
already fallen due’; otherwise, if we sue without this prescription, using, the formula for claims of an
indefinite amount having the intentio: ‘whatever it appears that Numerius Negidius ought to convey to or
do for Aulus Agerius’, we bring the whole obligation, including its future incidence, to present trial, and
on what is brought to trial before the time provided by the obligation condemnation is impossible, nor can
an action be brought for it again. 131a. Another example: if | sue ex empto for the mancipation to me of
land I have bought, | must prescribe thus: ‘Let the action be confined to the mancipation of the land’, so
that if I afterwards desire delivery of vacant possession, I may be able to employ the same action against
the seller. Otherwise, if | have been careless on this point, the whole obligation under the contract is used
up by the indefinite intentio: ‘whatever on that account Numerius Negidius ought to convey to or do for
Aulus Agerius’, with the result that, when later | wish to sue for delivery of vacant possession, no action
remains to me. 132. As anyone can see, prescriptions are so called because they are written in front of the
formulae. 133. At the present day, as we have indicated above, all prescriptions come from the plaintiff’s
side. But formerly they used also to be raised on behalf of defendants. An example was the prescription:
‘Let the matter be tried only on condition that the question of the inheritance be not prejudged.” This, at
the present day, has been transferred into a kind of exception, which is employed where the claimant of an
inheritance prejudices the question by bringing some other action, as by suing for individual things (in the
inheritance). For it is unjust that the question of the whole inheritance should be prejudged in an action
for a single thing. ..." 134. ... the intentio of the formula raises as a matter of law the question to whom
conveyance is legally due; and clearly it is to the master that what a slave has been promised by
stipulation is due; but the prescription raises it as a question of fact, which must be verified according to
the natural meaning of the words. 135. All that one have said about slaves is to be taken as said equally
about every, other person subject to our power. 136. It is further to he observed that, where we are suing
the actual promisor by stipulation of something uncertain, the formula offered to us by the Edict has
inserted in it, in place of a demonstratio, a prescription in the following terms: ‘Be N iudex. Whereas
Aulus Agerius has taken from Numerius Negidius a stipulatory promise of something uncertain, but only
in so far as the obligation has already fallen due, whatever on that account Numerius Negidius ought to
convey to or do for Aulus Agerius’, &c. 137. But in an action against a sponsor or a fideiussor the
prescription will take, in the case of a sponsor, this form: ‘Let the subject of this action be that Aulus
Agerius has taken from L. Titius a stipulatory promise of something uncertain, for which Numerius
Negidius is sponsor, but be confined to what has already fallen due’, and, in the case of a fideiussor: ‘Let
the subject of the action be that Numerius Negidius has given a guarantee on his honour on behalf of L.
Titius for an uncertain liability, but be confined to what has already fallen due’; then comes the formula.

138. It remains to consider interdicts.

139. In certain cases the praetor or proconsul interposes his authority from above for the ending of
disputes. He does this mainly when parties are contending about possession or quasi-possession. To put it
shortly, he either orders or forbids something to be done. The formulae or verbal schemes that he
employs for this purpose are termed interdicts or decrees. 140. They are termed decrees when he orders
something to be done, for instance that some thing be produced or restored, interdicts when he forbids the
doing of something, such as of violence to one in viceless possession, or of some act on sacred land.
Hence interdicts are termed either restitutory or exhibitory or prohibitory. 141. But when the praetor has
issued his order for something to be done or not to be done, the case is not straightway ended, but goes
before a iudex or recuperatores; there, formulae having first been issued, the question is examined
whether anything has been done that the praetor’s Edict forbids, or anything has not been done that he has
ordered to be done. The proceedings are sometimes with and sometimes without penalty. They are with
penalty when they are by sponsio, without penalty when an arbiter is asked for. On prohibitory interdicts

1 A whole page of uncertain content is illegible.
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proceedings are always by sponsio, but on restitutory or exhibitory they are sometimes by sponsio and
sometimes by the formula known as arbitraria.

142. Thus the leading division is that interdicts are either prohibitory or restitutory or exhibitory. 143.
Next comes a division into interdicts for the purpose of acquiring possession or of retaining it or of
recovering it. 144. For acquiring possession bonorum possessores are provided with an interdict
beginning Quorum bonorum, the force and effect of which is that any thing belonging to the estate of
which bonorum possessio has been granted which someone holds pro herede or pro possessore, or has
fraudulently ceased so to hold, must be given up to the grantee of bonorum possessio. A man is
considered to hold pro herede alike when he is the heir and when he merely believes he is; a man holds
pro possessore who holds some thing belonging to an inheritance or, maybe, the entire inheritance,
without title and knowing that it does not belong to him. The interdict is classed as being for the
acquisition of possession because it is only available to one who is now for the first time seeking to obtain
possession. Hence, if a man has lost a possession which he had previously obtained, this interdict is no
longer available to him. 145. Bonorum emptores are offered a similar interdict, which some call
possessorium. 146. Purchasers of confiscated property likewise are offered an interdict of the same kind,
called sectorium because purchasers of confiscated property are called sectores. 147. Another interdict,
called Saluianum, is provided for the purpose of acquiring possession; it is used by a landlord in respect
of the goods of his farmer, which the latter has agreed shall be security for the rent.

148. An interdict for retaining possession is ordinarily issued when two parties are disputing as to the
ownership of some thing, and the previous question, which of the litigants is to be in possession and
which to be plaintiff, arises. For this purpose the interdicts Uti possidetis and Utrubi have been provided.
149. The interdict Uti possidetis is issued in respect of the possession of lands or houses, the interdict
Utrubi in respect of the possession of movable property. 150. When the interdict concerns land or a
house, the praetor’s order is that that party is to be preferred who, at the moment when the interdict is
issued, has possession, such possession having been obtained neither by force nor clandestinely nor by
licence from the other party. When, however, the interdict concerns a movable thing, his order is that
preference be given to the party who has been in possession for the greater part of that year, such
possession having been obtained neither by force nor clandestinely nor by licence from the other party.
All this is sufficiently indicated by the terms of the interdicts. 151. Under the interdict Utrubi a man is
credited not only with his own possession, but also with that of a third party which can justly be added to
his, such as the possession of one whose heir he has become, or one from whom he has bought or
received by gift or on account of dowry. Thus, if the lawful possession of the third party added to our
own exceeds that of our opponent, we win on this interdict. But one who has no possession of his own is
not and cannot be allowed any such addition of time; for there can be no addition to what does not exist.
Also, if one has possession, but it is vicious, that is, has been acquired from the other party by force or
clandestinely or by licence, addition to it is not allowed; for in such case one’s own possession does not
count. 152. The year in question is that immediately preceding. Thus, if you have been in possession for
8 months before me, but I for the next 7 months, | shall be preferred, because for the purpose of this
interdict your possession during 3 of the previous months does not count, since it belongs to another year.
153. We are deemed to possess not only if we personally possess, but also if anyone is in possession in
our name, even if he be not subject to our power, for example if he is tenant of our land or house. We are
also deemed to possess through those with whom we have deposited or to whom we have lent a thing, or
to whom we have granted free habitation. This is the meaning of the common saying that we can retain
possession through anyone who is in possession on our behalf. Indeed it is generally held that we can
retain possession by mere intention, that is that, in spite of neither ourselves, nor anyone else on our
behalf, being in possession, we are considered to retain possession if we left the property with no
intention of abandoning possession, but meaning to return later. The persons through whom we can
acquire possession have been stated in the second book. That we cannot acquire possession by mere
intention is beyond doubt.

154. An interdict for the recovery of possession is granted when a man has been ejected by force. For
to him the Edict offers an interdict beginning: Unde tu illum ui deiecisti, which obliges the ejector to
restore his possession, provided that the possession of the ejected party was not obtained by force,
clandestinely, or by licence from the ejector. For I can eject one who has a possession obtained from me
by force, clandestinely, or by license, with impunity. 155. Sometimes, however, even though the person
whom | forcibly eject is one who obtained possession from me by force, clandestinely, or by licence, | am
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compelled to restore his possession, namely where | have ejected him by force of arms; for the outrageous
character of my misdeed renders me, without qualification, legally compellable to restore his possession.
By ‘arms’ we must understand not only shields, swords, and helmets, but also sticks and stones.

156. A third division of interdicts is into simple and double 157. Simple interdicts are those in which
one party is plaintiff and the other defendant. Such are all restitutory and exhibitory interdicts, the party
demanding exhibition or restitution being plaintiff and the party upon whom the demand is made being
defendant. 158. But of prohibitory interdicts some are double and others simple. 159. Examples of
simple prohibitory interdicts are those whereby the praetor forbids a defendant to do something on sacred
land or in a public river or on its bank; for he who wishes it not to be done is plaintiff, and he who is
seeking to do it is defendant. 160. Examples of double prohibitory interdicts are the interdicts Uti
possidetis and Utrubi. They are called double because in them the two litigants are on the same footing
and neither is specially defendant or plaintiff, but both play both parts; indeed the praetor addresses each
of them in identical terms. For the general scheme of these interdicts is: ‘I forbid force to be used to
prevent you from possessing as you now possess’, and, in the second case: ‘I forbid force to be used to
prevent the party with whom the slave, the subject of these proceedings, has been for the greater part of
this year from leading him off.’

161. After this exposition of the various kinds of interdicts our next task is to consider their procedure
and outcome. Let us begin with simple interdicts. 162. When a restitutory or an exhibitory interdict is
issued, for instance one ordering restitution of possession to someone forcibly dispossessed, or production
of a freedman upon whom his patron wishes to impose services, the case is carried to its conclusion
sometimes without and sometimes with risk. 163. For if the defendant has demanded an arbiter, he
receives a formula known as arbitraria, and if in obedience to the arbitral pronouncement of the iudex he
produces or restores anything, he produces or restores it without penalty, and is then absolved; if he does
not so produce or restore, he is condemned in the value of the thing. Likewise the plaintiff incurs no
penalty by proceeding against one who is under no duty of production or restoration, except that of one-
tenth of the value at stake if an action for vexatious suit (calumniae iudicium) is raised against him.
However, Proculus held that a defendant who demands an arbiter should be refused the iudicium
calumniae, on the ground that his very demand for an arbiter implies an admission of a duty to restore or
produce. But present practice is to the contrary, and rightly so, since a man who demands an arbiter does
so rather in order to litigate at less risk than because he admits liability. 164. A defendant who intends to
demand an arbiter must be careful to do so at once, before leaving court, that is, before departing from the
praetor; for no indulgence is shown to a late demand. 165. Thus where he does not demand an arbiter,
but leaves court in silence, the case is carried to its conclusion at a risk. For the plaintiff challenges the
defendant by a sponsio to the effect that by not producing or restoring the thing the defendant has
contravened the praetor’s Edict, and the defendant in turn puts a counter-stipulatio to the plaintiff. Then
the plaintiff presents the defendant with a formula on the sponsio and the defendant presents the plaintiff
with one on the counter-stipulatio. But the plaintiff subjoins to the formula on the sponsio a further
formula for the restoration or production of the thing, so that, if he wins on the sponsio the defendant may
be condemned to him in the value of the thing, if it is not produced or restored. ...*

166. ... and the winner in the auction of the mesne profits is for the time being established in
possession, provided that he gives his opponent security by the fructuaria stipulatio, the effect of which is
that, should the question of possession be decided against him, he is to pay the other party the amount of
his bid. This rival bidding is known as fructus licitatio because it is a contest between the parties as to
which of them is to take the profits during the proceedings. Next, each party challenges the other by a
sponsio to the effect that the promisee, being in possession, has suffered violence in contravention of the
praetor’s Edict, and each puts to the other a counter-stipulatio to the opposite effect. ...** 166a. Then,
after formulae on the sponsiones and counter-stipulationes have been issued, the iudex trying the case
proceeds to examine the question raised by the praetor’s interdict, namely which of the two, at the time
when the interdict was issued, was in possession of the land or house, having obtained it neither by force
nor clandestinely nor by licence from the other. When the iudex has considered the matter, and judgment
has gone, let us say, in my favour, he condemns my opponent to pay me the sums of the sponsio and

12 Two pages are illegible. Presumably they completed the discussion of simple interdicts and began that of double interdicts,
which are being discussed in § 166.

13 About a half a line is illegible.
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counter-stipulatio which I put to him and, as is consistent, absolves me from the sums of the sponsio and
counter-stipulatio which he put to me. Moreover my opponent, if possession is with him owing to his
having won the auction of mesne profits, is condemned in the Cascellian or consequential action, if he
does not restore possession to me. 167. Therefore, the winner in the auction of profits, if he fails to prove
that he is entitled to possession, is ordered to pay by way of penalty the sums of the sponsio and counter-
stipulatio and of his bid in the auction, and further to restore possession, in addition to which he gives
back the profits he has taken meanwhile. For the amount of the auction-bid is not a price given for the
mesne profits, but is paid as a penalty for having sought to retain another man’s possession during the
interval and to have the power of taking the profits of the thing. 168. But the loser in the auction of
profits, if he fails to prove that he is entitled to possession, is liable merely for the sums of the sponsio and
counter-stipulatio, by way of penalty. 169. We should, however, observe that the loser in the auction of
profits is free to waive the stipulatio fructuaria and to proceed on the auction-bid by an action, in the
same way as, by the Cascellian or consequential action, he proceeds for the recovery of possession. For
this a special action, called iudicium fructuarium, is provided, in which the plaintiff is given security for
the satisfaction of judgment. This action too is termed consequential, because it is a sequel to success on
the sponsio, but not also Cascellian. 170. But as persons were found who, after an interdict had been
issued, refused to take the further steps under it, and consequently matters could not be brought to a head,
the praetor has met the difficulty by providing interdicts known as secondary, because issued in the
second instance. Their effect is that a party who will not take the further steps under the interdict—for
example, one who will not do an act of violence, or bid for the mesne profits, or give security for his
successful bid, or enter into the sponsiones, or take part in the actions on them—must, if in possession,
give up possession to his opponent, or, if not in possession, abstain from doing violence to his opponent
who is in possession. The result is that, though he might have succeeded under the interdict Uti possidetis
if he had tal;en the further steps under it, yet, it he does not take them, he is defeated under a secondary
interdict. ...

171. Rash litigation on the part of both plaintiffs and defendants is restrained in some cases by a
pecuniary penalty, in some by the sanctity of an oath, and in some by fear of infamy. ..."> Restraint by
pecuniary penalty is exercised on defendants in certain cases by the liability in the action being doubled if
liability is denied: examples are an action on a judgment debt, or on a payment by a sponsor, or for
wrongful damage to property, or on a legacy left by damnation. In certain other cases there is permission
to enter into a sponsio, as in the actio certae creditae pecuniae and the actio de pecunia constituta,
sponsio being in the former action for one third and in the latter for one half. 172. But where the
defendant is subjected to the risk neither of a sponsio nor of double damages, and the action is not one
which from the very outset is for more than simple damages, the praetor permits an oath to be exacted
from him to the effect that he is not denying liability vexatiously. Hence, though heirs and those standing
in the place of heirs are liable to no pecuniary penalty (?) and women and pupils are excused from the risk
of sponsio, the praetor nevertheless requires them to take the oath. 173. Actions which from the outset
are for more than simple damages are, for example, the actio furti manifesti for fourfold, that for furtum
nec manifestum for twofold, those for furtum conceptum and furtum oblatum for threefold. For in these
cases and in some others the action is for more than simple damages, whether the defendant denies or
admits liability.

174. Vexatious litigation on the part of plaintiffs is also subject to restraint, sometimes by a iudicium
calumniae, sometimes by a iudicium contrarium sometimes by an oath, sometimes by a counter-
stipulatio. 175. The iudicium calumniae is allowed in response to any kind of action; it is for a tenth of
the amount claimed, except that against an assertor of another’s liberty it is for a third. 176. Defendants
are free to choose between resorting with a iudicium calumniae and exacting an oath that the action is not
being brought vexatiously. 177. A iudicium contrarium exists only in certain cases—where the action is
an actio iniuriarum, or where a woman is sued on the allegation that, having been put in possession on
behalf of her child in utero, she has fraudulently transferred possession to someone else, or when an
action is based on the allegation that the plaintiff was sent into possession by the praetor, but was not
admitted by the defendant. The action is for a tenth when it is in face of an actio iniuriarum, but for a
fifth in face of the two other actions mentioned. 178. The restraint exercised by a iudicium contrarium is
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the more severe. For in the iudicium calumniae a man is not condemned in the tenth unless he knows he
is suing unjustifiably and has brought the action merely in order to annoy the other party, trusting for
success to some mistake or injustice on the part of the iudex rather than to the true merits of his case. For
calumnia, like furtum, depends on intention. On the other hand, in a iudicium contrarium a plaintiff who
has lost his action is condemned in all cases, even if he mistakenly believed his suit to be justifiable. 179.
Naturally in those cases in which a iudicium contrarium is possible a iudicium calumniae is also open; but
one may bring only one or other. Upon the same principle, if an oath disclaiming calumnia has been
exacted, just as a iudicium calumniae is not allowed, so the iudicium contrarium ought not to be. 180. In
some cases a penal counter-stipulatio is entered into; and just as in a contrarium iudicium a plaintiff who
has lost his case is invariably condemned, without inquiry as to whether he was aware that his suit was
unjustified, so here, if he has failed in his suit, he is invariably condemned in the penal sum of the
counter-stipulatio. 181. A plaintiff who incurs the penalty of a counter-stipulatio is not faced with a
calumniae iudicium, nor is he required to take the oath. And in such a case a contrarium iudicium is
clearly inapplicable.

182. In some actions, such as those on theft, robbery with violence, outrage, and again those on
partnership, fiducia, tutorship, mandate, and deposit, a defendant who is condemned becomes infamous.
Indeed in the actions of theft, robbery, and outrage he is branded with infamy not only if he is
condemned, but also if he compromises, as we read in the praetor’s Edict; this is right, because there is a
very great difference between being liable for delict and under contract. In no part of the Edict, however,
is it expressly stated that anyone is to become infamous; but infamous is the current term for anyone who
is forbidden to appear in court on another’s behalf, or to appoint a cognitor or have a procurator on his
own, or to intervene in a suit as someone else’s procurator or cognitor.

183. Finally, it is to be noted that one who desires to take proceedings against another must summon
him to court, and that the person summoned incurs a penalty under the praetor’s Edict if he does not
come. It is. however, unlawful to summon certain persons to court without the praetor’s leave, for
example one’s parents, one’s patron or patroness and the children and parents of one’s patron or
patroness; and there is a penalty for disobeying these rules. 184. When a defendant has been summoned
to court but the proceedings cannot be finished on the same day, he has to give bail (uadimonium), that is,
he must enter into an undertaking to appear on a certain day. 185. Bail is taken in some cases simply, that
is without security, in some with security; in some cases it is accompanied by an oath; in some it is taken
with recuperatores annexed, so that, if the defendant fails to appear, he may forthwith be condemned by
the recuperatores in the amount of the bail. These several matters are carefully set out in the praetor’s
Edict.

186. When the action is for a judgment debt or on a payment made by a sponsor, bail is taken for a
sum equal to that being claimed, but in other cases for the amount sworn to by the plaintiff as demanded
with no vexatious intent, subject to this, that bail is not taken for a sum exceeding half the amount of the
claim or for more than 100,000 sesterces. Thus where the action is not for a judgment debt or on a
payment by a sponsor, if the matter in dispute is worth 100,000 sesterces, bail is not taken for more than
50,000. 187. But persons whom one may not with impunity summon to court without the praetor’s leave
may similarly not be compelled to give bail, save if the praetor on application gives permission.
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