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(3) The Method of the Learned Law
GRATIAN, DECRETA, part 1, distinction 1,

translated from Decretum D. Gratiani (Venice 1572)

Mankind
 is ruled by two
 things, to wit, natural
 law and customs.
  Natural law is what is contained in the law and the Gospel in which everyone is ordered to do to another what he wishes
 to happen to himself and is prohihited from inXicting on another what he does not wish to happen to himself—whence Christ in the Gospel: “Everything that you wish that men do to you, you also do to them, for this is the law and the prophets.”

Hence Isidore [of Seville] says in the Wfth book of Etymologies [before 640]:

Divine laws correspond to nature, human to customs.

canon 1

“All laws are either divine or human, divine laws correspond nature, human laws to custom. ...”

Glosses
� Mankind. This distinction is divided into two parts.  In the Wrst he proves by four [Wve] canons that mankind is ruled by two things, to wit, laws and customs.  In the second part which begins “there is another” [Dist. 1, d. a. c. 6] he poses seven types of law.  Jo. de Fat. & Pet. [Johannes Faventinus († c.1187 and Petrus Hispanus (?) († c.1200?)].


� Mankind. Dom Gratian, about to treat of canon law, begins with the more simple according to nature, to wit, with natural law, which is older and nobler, for it begins from the fact of rational creatures, as in [Justinian’s] Institutes, [tit.] concerning the division of things, [sec.] more convenient [J.2.1.11: “It will be thus more convenient to take the older law Wrst: and natural law is clearly the older, having been instituted by nature at the Wrst origin of mankind, whereas civil laws Wrst came into existence when states began to be founded ... .”]  He assigns, therefore, many differences of natural law (from) other laws, up to the 15th distinction in which he begins his Wrst proposition concerning canon law, assigning an origin to it.


� Two. The contrary is indicated below [Dist. 96, c.10; a famous canon ascribed to Gelasius which deals with imperial and papal power], but it is ruled by these two as by authors, by those as by instruments.  [C. 11, q.1, c.30; which suggests that clerics are to concern themselves with divine things, laymen with those which pertain to the utility of communal living (ad communis vitae usum)].


� Natural. I.e., divine.


� Customs. I.e., customary law, or even human law, whether written or unwritten.  [C.25, q.2, c.7; which says that unwritten decisions of the popes have the force of law, as, the gloss notes, do those of the prince.]


� Wishes. But do I not wish that another give me his property but not that I give him mine?  Expound, therefore, “wishes”, that is “ought to wish”, and it is thus expounded in this place, “Have charity, and do what you wish,” and in this way is the law expounded [Digest 46.3.1: a text which states that where a debtor pays a creditor and does not say to which of his debts the payment should be credited, the creditor must credit the payment to that debt to which he would want it credited if he were the debtor].  Or expound “orders”, that is “counsels”.  Thus the word “ask” is put in place of the verb “command”.  [C.11, q.3, c.25: a case in which the pope makes an order using the word “I ask”.]





