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Translator’s preface

Some years ago, the late Ewart Lewis observed that it was likely to be
a long time before the “average professor of political theory will turn
to his well-underlined copy of Nicholas of Cusa’s De concordantia
catholica with the same facility with which he wrned to Aristotle’s
Politics.”” This first complete translation of the Concordantia into
English is an effort to make this major work of political and eccelesio-
logical theory available to contemporary scholars. Before its publica-
ton the only English translation was a sometimes inaccurate excerpt
containing the sections dealing with the theory of consent and
Nicholas® proposals for a system of representative councils in the
medieval empire.? The lack of a definitive Latin text, the length of the
work, and the considerable linguistic problems arising from Cusanus’
awkward style and defective knowledge of Latin® have long deterred
scholars from undertaking the formidable task of translation.

The problem of establishing the Latin text has been resolved,
thanks to the work of dedicated German scholars. In 1928, Professor
Gerhard Kallen agreed to prepare a critical Latin edition under the
auspices of the Heidelberg Academy of Sciences. Books 1 and 11 were
published in 1939 but the publication of Book m was delayed by

YEwart Lewis, Medicoal Political Ldzas, vol. 1, New York, 1954, p. vil.

2Francis W. Coker, Readings in Political Philosophy, znd edn, New York, 1938, pp. 257-
76. An Italian translation has been published by Pio Gaia in Nicolo Cusano, Opere
religiose, Turin, 1971, pp. 115~546, and a French translation by Roland Galibois,
Nicolas de Cues, Concordance catholigue, Sherbrooke, Canada, 1977. A German version
is being prepared by Hans Gerhard Senger of the University of Cologre.

3 Nicholas himself refers to his “uncultivated style” in the Preface to the Concordantia (no.
2).



Translator’s preface

World War IT and it only appeared in 19 59- In 1964 and 1965 Books 1
and 11 were reissued with a critical apparatus that incorporated more
recent scholarship, and in 1968, on Gerhard Kallen's eighty-fourth
birthday, a complete set of indices to the entire work was published.

In my translation T have occasionally (only rarely) departed from

Kallen’s interpretation, and corrected the very few mistakes that
appeared in his text and footnotes. The references to Latin printed
sources in the footnotes are taken from the Heidelberg edition, but |
have added references to English translations where appropriate and
noted the more important recent scholarly works that may help in
understanding the text, In the interest of space I have included only
those references that are directly relevant, and I have retained
Nicholas’ form of citing the canon and Roman law and added the
modern equivalents in parentheses in the text jtself Migne’s
Patrologia has been used as the principal reference for the early Latin
and Greek texts and Mansi’s Sacrorum conciliorum .. . collectiy is
referred to when the church councils are quoted, because they are the
most generally available source collections, My translations of biblical
quotations are influenced by both the Douaj and King fames versions
in English but mainly by the Latin (Vulgate) text.

Both the introduction and the footnotes indicate my indebtedness
to the host of German scholars who have contributed to a veritable
explosion of Cusanus scholarship during the last twenty-five years. In
addition to my obvious dependence on Gerhard Kailen’s erudition, I
should mention the excellent work being done by Rudolf Haubst and
those associated with the Institut fiir Cusanus-F orschung, formerly
located at the uorm:mmm-mﬁmmvﬁm Universitdt in Mainz and since
1981 at the University of Trier. All students of Cusanus are grateful
to Erich Meuthen of the University of Cologne for his continuing
contributions to a fuller knowledge of Cusanus’ life and writings. The
preparation of the translatons was substantially assisted by grants
from the Princeton University Committee for Research in the Social
Sciences and the Humanities, and by a Senjor Fellowship from the
National Endowment for the Humanities. The final version of the text
was prepared at the Rockefeller Foundation’s Bellagio Study Center.

The Introduction will refer to my earlier work on Cusanus, in
particular to Nicholas of Cusa and Medieval Political Thought (Cam-
bridge, Mass.: Harvard University Press, 1963). It will also reveal the
striking relevance of Cusanus’ thought to the currents that have

v
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shaken church and state during the twenty-five years mw which m.:m

translation has been in preparation. A reading of the original text §.9

its heavy burden of references to canon law and theology, and its

considerable emphasis on tradition and authority, should noz,mnﬁ the

mistaken impression, fostered by modern commentators E.mﬂ
Nicholas of Cusa was a precursor of modern liberal democracy. H.H ,.Sc
also reveal, however, that the later movements wou. expanded political
participation and restraint on the arbitrary exercise of power r.m:a very
deep roots in Western history and religion.’ The checkered history of
subsequent efforts to “constitutionalize” nrﬁn.r and state F”&
demonstrated how difficult it is to reconcile authority and freedom in
matters political or religious. The conciliar Eoé_ﬁnﬁ.émw one of the
first efforts to come to terms with this problem, and Nicholas of O.cmm
was the conciliarist who perceived most clearly its broader theoretical
implications for both politics and religion. .

This book is dedicated to my three children, Paul, David, .Eﬁ
Stephen, whose appearance and development during the years in
which I worked on it provided a constant reminder that the wm._ﬁr of
the celibate Nicholas of Cusa in an underlying order in the universe
runs contrary to the experience of every parent.

*See John Neville Figgis, From Gerson to Grotius, London, 1916, p. 6g; Otto von Gierke,
WM.".W.H—.“E. Theories of MW&&&«AN& Cambridge, 1900, P. mmw.vmo_c Rotta, erh_maﬁamag.
Milan, 1942, p. 27; Andreas Posch, Diz Concordantia des Nikolaus von Cues, Pader orn,

.ﬂMWMMmM.%M studies in English that have emphasized the importance of the vcrmnmw
thoughr associated with the medieval church for the m.ﬁacwﬁnnﬁ of Western consti-
tutionalism are Karl Morrison, Tradition and Authority in 3.« vﬁa_....”.w.a QNE.«& .waowko_
Princeton, N.J., 1969; Antony Black, Monarchy and Community: m-a.__“nnn,- Ideas in Sm. %_M».
Coneiliar Controversy, 1430~1450, Cambridge, 1970, and Coundgl and Q&.n&mn.m. 1
Conciliar Movement and the Fificenth Century Heritage, London, 1979; Ea.wmw: Tierney,
Religion, Law, and the Growth of Constitutional Thought, 561650, Cambridge, 1982.



Introduction

Nicholas of Cusa, in Latin Nicolaus Cusanus, was born in 1401 at
Kues on the banks of the Mosele river between Trier and Koblenz.
His father was a moderately well-to-do boatman and vineyard owner
who served on juries and lent money to the local nobility.! There is no
proof that Nicholas studied with the Brothers of the Common Life in
Deventer, Holland, as many of his earlier biographers assert,
although he was influenced by the devetio moderna that they represen-
ted, and a scholarship, the Bursa Cusgna, named after him, was
established in the seventeenth century at Deventer. Following a year’s
stay at the University of Heidelberg in 1416, he pursued higher
education in canon law at the University of Padua from 1417 untl
1423. After receiving a doctorate in canon law {doctor decretorum) he
returned to Germany and enrolled at the University of Cologne in -
early 1425. He seems to have studied philosophy and theology at
Cologne and he practiced and probably also taught canon law. (In
1428 he turned down an offer of 2 professorship in canon law at the
University of Louvain.) In 1427 and 1429-30, Cusanus wavelled to
Rome as the secretary of the Archbishop of Trier and established
contacts with the Italian bumanists who were interested in his reports

! Biographical details have been taken from Edmond Vansteenberghe, Le Cardinal
Nichelas dz Cues, Paris, 1920; Erich Meuthen, Nikolaus von Kues 1gor-1464, 6th edn,
Miinster, 1982; and the collection of original sources on Cusanus’ life, edited by Erich
Meuthen and Hermann Hallaver, Acta Cusana, vol. I {1401-1437), Hamburg, 1976. [
have also drawn on personal conversations with Professor Meuthen of the University of
Cologne and with present and former associates of the Cusanus Institut, now located in
Trier, especially Rudolf Haubst, and I have consulted Nicholas of Cusa's library in
Kues, one of the oldest private foundations in Europe {established by his will in 1464).
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of having discovered lost classical manuscripts in German monastic
and cathedral libraries. In December 1429, he brought to Rome an
eleventh-century manuscript of the comedies of Plautus that is still
preserved in the Vatican library,
. In 1430, Ulrich von Manderscheid, a member of the local nobility
in the Moselie valley, made Nicholas his chancellor. Ulrich had been
dean of the cathedral chapter in Cologne, and after the death of the
Archbishop of Trier in 1430, he attempted to secure election to that
post. .ﬁs addition to his spiritual functions, the Archbishop of Trier
exercised temporal power over considerable territory in the Rhine and
Moselle valleys, and was one of the seven electors of the Holy Roman
Empire.) The first vote of the cathedral chapter went to another
candidate but after the dispute was appealed to Rome and the pope
named another candidate, Ulrich succeeded in persuading the chap-
ter {o vote for him. The dispute was then appealed to the Council of
Wmm& which had begun to meet in July 1437, In February 1432
chwm_mm M». nME% was formally incorporated into the oocumm as m.
member of the delegation i i i
Trier i) gaton representing the claim of Ulrich to the
Since its opening, the council had been embroiled in disputes with
the pope. The Council of Constance (1414-1418) had voted in its
Qm_u”oa Haec sancta (April 6, 1415) that it held jts power “directly from
O_:.EH. [and] every man, whatever his estate or office including the
ﬁo_m.ﬁ is obliged to obey it in matters concerned ﬁﬁm the mm:..rm the
mxnmﬁmnoa of schism, and reform of the church in head and EnE,_uE.m
-7 It also stated that it could not be dissolved until the necessa
reforms had been carried out. On October g, 1417, the council EH.M
adopted the decree, Frequens, which called for a :».é council in five
years, another seven years later, and councils every ten yvears there-
after. The council had met at Constance in order to end the schism
created by the existence of three rival claimants to the papal throne
E.How.wnnm:m%am the Roman pope to resign and deposing the oEE“
two, :. had elected a new pope who took the name of Martin V
Following his election, Martin swore to observe “whatever has ra@u.
defined, conchided, and decreed in 3 conciliar fashion [conciliariser) i
matiers of faith by the present council.” Whether that oath Fn:&nm
the doctrine of conciliar Supremacy contained in Haer samcy is a
matter of dispute to this day (centering principally around the signifi-
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cance of the word conciliariter in relation to the assertion of conciliar
supremacy)’ but in observance of Freguens Pope Martin called a
council which met at Pavia and Siena in 1423~24. After an incon-
clusive discussion of possible reform decrees the meager represen-
tation (two cardinals, twenty-five bishops) in attendance at Siena
voted to hold another council at Basel in 1431.

The papal iegates had acted as chairmen at the Council of Siena
and the pope had given them power to transfer or dissolve the council
i they saw fit. As the date for the meeting at Basel approached, the
Base] Council was seen as a possible site for discussions with the
representatives of the Greek Church who were interested in negotiat-
ing a reunion with the West, and also as an occasion to deal with the
Hussite heresy in Bohemia (modern Czechoslovakia) which had con-
tinued to spread even after Jan Hus had been burned at the stake at
Constance. Before he died in early 1431, Pope Martin appointed
Cardinal Giuliano Cesarini to preside over the council, and gave him
the same power to dissolve or transfer it that had been given to the
papal legates at Siena. Soon after the Basel assembly opened, Pope
Martin’s successor, Eugene IV, decided that it should be transferred
to a site in Jtaly, both so that he could be in attendance, and because
the Greeks had indicated their preference for an Italian city. In late
1431 he attempted to dissolve the council and to call a new one at
Bologna, but by the time the papal bull of dissolution arrived in Basel
(it took as long as two months for messages to travel between Rome
and Basel) it had already organized itself and renewed the Freguens
decree of Constance. At its second session in February 1432, the
council reissued Haec sancta asserting conciliar supremacy, and it
interpreted Frequens and Haec sancta as prohibiting papal dissolution

or transfer of a council without its consent. Thus it was in a period of
intense conflict between the council and the pope that Nicholas
arrived at the Basel Council. :
The disputed Trier election was referred to the Committee
(Deputacio — the Basel Council was divided into comumitiees, rather

2For the contraversy on whether the claim of conciliar supremacy has “ecumenical”
standing, see Francis Oakley, Coundl over Pope?, New York, 1970, and the literature
cited there. On the dogmatic status of Haee sancta, see the literature cited in Erich
Meuthen, “Der Dialogus concludens Amedistarum Errorum,” in Mitteilungen und
Forschungsbeitrige der Cusanus-Gesellschafi (MFCG), vol. 8, Mainz, 1970, p. 43.
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than “nations™ as at Constance) on Matters of Common Interest (pro
communibus) and to the Committee on Peace (pro pace). Nicholas,
already known to several participants in the council, was made a
member of the Committee on the Faith (de Fide). He remained in
Basel in February and March, but in April he returned to Koblenz
where he was dean of the Church of St. Florin to give an Easter
sermon, which is still preserved.’ He returned to Basel in May,
preached in Koblenz in August, returning thereafter to Basel,
preached in Koblenz at Christmas, and was back in Basel in January
1433. (The Rhine river made it relatively easy to go back and forth
between Koblenz and Basel) In F ebruary 1433, Nicholas of Cusa
was one of those named by the council to negotiate with the Hussite
delegates from Bohemia and in this connection he wrote a work, De
tsn ..833&3.%& on the disputed issue of communion under mo&
species, i.e. bread and wine.
m.uc_um Eugene continued to maintain that a council could only be
valid with the pope’s approval and that its chairman should be the
representative (fegatus) of the pope. The council answered that it
alone was infallible and that the pope was only the minister of the
church asa whole. In April 143 3 the council threatened the pope with
mcmwn:m_cu.mnm deposition; in June, it refused to recognize the papal
representatives; and in July the council threatened to cite the pope for
oE.E.wEwH (contumaciay and set deadlines for him to recognize it
§“E51. It also voted that ali church offices should be filled by ann._o“
with papal rights of appointment and reservation to be strictly limited
to those specified in canon law, In August 1433 under pressure from
the newly-crowned Holy Roman Emperor Sigismund, Pope Fugene
mE.EmE annulled his earlier bull of dissolution and moocm.imnn_mﬁwm
council’s decrees except for those that “prejudiced the rights of the
.Eo_w See.” A subcommittee of the Committee on the Fajth which
E&:a&. Zmnwo_mm of Cusa in its membership examined the papal bull
of m_.&n:mmss and pronounced it insufficient, and the council be an
to qu.m in the direction of a formal break with the papacy. On m_uo
vm_um_. side, Pope Eugene issued a buil that condemned as rn:.un.nm_ the
doctrine of conciliar supremacy. The arrival of the Emperor on
October 1 I, 1433, mtroduced a moderating influence as he pressed
for reconciliation with the pope, and in December, Eugene accepted

*See Nicolai de Cusa Opera ommi
isa, ommia, X1, fasc. 3, Sermones I (1430-1441) edit
Haubst and Martin Bodewig, Hamburg, 1977, Sermo x11, vw. SMMNWM. by Rudolt
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all the demands of the council. The pope revoked all previous bulls
against the council, declared it legitimate from its inception, and
recognized as one of the council’s purposes “the general reform of
the church in its head and members.”* Although he may have
appeared thereby to accept conciliar superiority, it was clear from
Eugene’s letters of the time and from his subsequent actions that he
had no intention of subordinating the pope to the council, a doctrine

which he viewed as heretical.

The Composition of De concordantia

During this period Nicholas wrote his major work of political theory,
De concordantia catholica (the Catholic Concordance). Nicholas refers in
the Preface (no. 2) to his use of original sources located in “ancient
cloisters” and later (1x, 3, no. 316) cites a manuscript that he has seen
in the Cologne Cathedral library, so that he seems to have used
materials from other locations than Basel. The Concordantia, however,
was probably written in Basel, following Nicholas’ return from
Koblenz in early 1433. The early discussions in Book 1 of predestina-
tion, membership of the church, and the wvalidity of sacraments
administered by sinful clergy seem to have been influenced by the
debates with the Hussites (Bohemians) at the council between Janu-
ary and April 1433. Book 11 uses records of early church councils that
were probably only available there® and in the same Book, he refers to

*For details, documentation, and chronology, see Joseph Gill, Constance et Bale-Florence,
Paris, 1965 (vol. x of Histoire des conciles occumeniques), Johannes Haller, Conciliun:
Basifiense, vols. 1-11, Basel, 1896-1897; and Johannes Helmrath, Das Basler Konzil,
Ig31-1449, Cologne, 1987. The major documents relating to the Council of Basel have
been translated into English by C. M. D). Crowder, Unity, Heresy and Reform, 1378—
1460, London, 1977, Part v,

5John of Segovia’s History of the Council of Basel mentions Cardinal Cesarini’s use of an

ancient collection of the records of earlier councils (librum de antiguis conciliis antique
seriptum) and notes that Nicholas of Cusa, a close friend (singwlariter dilectus) of
Cesarini’s, argued from an even older collection. Nicholas® argument as summarized by
Segovia is similar to that of the Catholic Concordance in distinguishing different types of
councils and emphasizing the role of the patriarchs in the earlier history of the church.
See Ernest Birk {ed.), Historia gestorum generalis synodi Basiliensis, Book vi, chs. 14 and
18 in Monumenta conciliorum generalium seculi XV, vol. 11, Vienna, 1873, pp. 605 and
612-613. Book 1, ch. 12, no. 54 of the Catholic Concerdance refers to the Council as
“gathered there” (i congregatis) which may argue for composition of that chapter
outside of Basel, There are also minor parallels between passages in Book 1, chapters 1
and 3 and Cusanus’ Christmas 1432 sermon in Koblenz, (Opera omnia, xv1, fasc. 3,
Sermones, Sermo xvii, p. 271) incleding a reference to “graduatione concordante et
harmeniaca.” However the bulk of the evidence favors composition in Basel in 1433.

Xy



Introduction

—_—

“this council” (i, 20, n0. 184), mentions decrees adopted in August
1432 (1, 17, no. 155) and in July 1433 (11, 18, no. £62), and alludes (i1
26, no. 211) to “a certain little work against the Bohemians,” Emch.,
ably De usy communionis, which we know he wrote in mmmo._ in March
or April 1433.

‘H.rm manuscript evidence indicates that initially there was a shorter
version of the Concordantia, comprising Book 1 and chapters 1—7, 16~
21, and 26—33 of Book 11, which was enttled 7ibellus de &Q&M&R&
ﬁa&&aﬁ& (Little Book on Concordance in the Church).® Tt was more
m._aoc% focused on the relations of the Pope and council, and did not
include the more general philosophical discussions of ombmoﬁ or the
analysis of the constitution of the Holy Roman Empire which are
8_.:&:& in the final version of the work. This would explain the shift
of Sﬁ.n.mﬂ in the course of the work from the attempt in Books 1 and I
to mmmma.&m the patterns of harmony (concordantis) among the spiritual
autherities to the analysis in Book m of the temporal power and |
relation to the priesthood, ponerand s

m.w m.row.ﬁ tract on the superiority of the councils to the pope (De
5&.835&. auctoritatis sacrorum conciliorum supra auctoritatem papac)
which has been identified as written by Nicholas is similar in argu-
ment to, and identical in some of its quotations with, parts of moow“
chapter 16 and Bogk 11, chapters 2, 3, 7, 16, and um. Since the w v
was one of a number of such works written in the first part of 1 "
when several counci] committees at Basel were discussing AMM

6 .
he Basel manuscript of the Catholic Consordange CONtAIns an carlier introduction {pro

Boems N .
! MM»MMMNW nm.ﬂuo%mwinw _..rw .mmn of the work as Libellys g» ecclesiasticn concordantia and
oo sy the o m._”_Emn n 2 way that correspends to the chapters cited. In addition
o : Mﬁ ar in en.._h it that are _a.nﬁ& in Book m, ch, 35 in the final version — m,
S wﬂuawﬂ _.HM_UMMMM Mnmﬂmqnwwﬁwmzﬁm .OoMunm of Arles which in the Basel
, ch. as in Book mr - ipti
wMMMnHmMoMWMWuMM unonM_Ea in m.oow 1, ch. 33 which mﬁtnm”ﬂbﬁmmmmwﬂwmmmwmp”
et ook _...mmb. wmu On the dating and order of Composition, see Gerhard Kallen's
P N e _”uon of the Quanwﬂm_aw.nwmw (Opera omnia, vol, X, De concordantiy
Qcaamnmn_du nmma mm.. urg, Hom.f Pp- EL.EV and his article, “Dije Handschrifiliche
Hotddhon \w . a.cuwm.am:aw des Z:BFE von Kues,” Sitsungsherichte der
G mngam i 53_. Em&%@mﬁ. _ur.u_omcﬁamnrlEde.morn Klasse, 1963, no, 2
s .bo A, M review of the Latin edition by Werner Kriimer in m‘w_«alm.nmm
comine 10 i 5 1 st st et IS B 146 it the L
M.qm_ww entitled an&:%aumm ecelesiastica in the Mmmwnmwwhmwﬂnﬂu _“ mn M“w i o.m ‘
icholas at the time of his death in 1464, " P00 accompanying
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council’s response to the papal bulls including the possible use of a

decree of nullification (érrifans) against papal appeintments to church
offices, the first draft of the Concordantia must have been written after
this time. That draft includes the aforementioned reference to a
conciliar decree adopted in July 1433 (11, 18, no. 162) so that it could
not have been completed until mid-1433.

Additions were then made to Book 11, including the chapters that
are of most interest to modern studenis of political philosophy — the
discussion of the requirement of conmsent as a prerequisite for
legitimate law and government (Book 11, chapters 8-15) — along with
four chapters (22-25) on provincial councils and additional canon law
references elsewhere in Book 1. Then, the news of the impending
atrival of the emperor and the announcement in September of the
convocation of the Reichstag later in the year led Nicholas to extend
his argument for legislation in councils and elective government
(although not for conciliar supremacy) to the empire in an additional
section (Book m). The last part of Book 1 from its frequent
references to the emperor’s presence in Basel (1, 24, nos. 465—468;
111, 40, no. 563; 1M, 42, no. 596) must have been written after October

1, 1433, the date of the emperor’s arrival. There is no reference to
the papal submission to the council in December 1433 which was
known in Basel at the end of January 1434, so that the work was
probably completed before that time. The use of new sources,
principally Marsilius of Padua’s Defensor pacis (without acknowledg-
ment), and a different style indicate that the preface to the third boak

"See Erich Meuthen, “Nikolaus von Kues in der Entscheidung zwischen Konzil und
Papst,” MFCG, vol. X, Mainz, 1971, pp. 19—33; Meuthen, “Kanonistk und
Geschichtsverstindnis” in Remigius Biumer (ed.), ¥or Konstanz nach Trient, Munich,
1972, pp. 147-170, and his careful analysis of the relation of De maisritate and De
concordantia in the introduction and notes to the published edition, “Cusanus Texte, 1,
Traktate z. De majoritate auctoritatis sacrorum conciliorum supra auctoritatem papae,”
Abkandlungen der Heidelberger Akademic der Wissenschaften, Philosophisch-historische
Klasse, Heidelberg, 1977. Nicholas® report on February 16, 1433 of discussions in the
Committee on the Faith of the legal form to be used against the pope is mentioned in the
records of the proceedings of the Council published in Johannes Hatler (ed.), Coneiliun
Buasiliense, vol. 11, Basel, 1897, p. 350. The council’s debates on the nullification (frritans)
decree in late 1432 and early 1433 are cited in Haller, Concilium, vol. 1, Basel, 1896,
p- 111. On the date of composition, and the role of Helwig of Boppard, a fellow
Padua-trained canon lawyer at Basel, as collaborator with Cusanus in the composition of
De majoritate and the De concordantia, see Werner Kriimer, Konsens und Rezeption:

Verfassungsprinsipien der Kirche im Basler Konziliarismus, Miinster, 1980, ch. 6.
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was added after Book m had been completed. The manuscript
evidence also shows that new final chapters were added to Books 1t
and 1 as well as additional documentation in Cusanus’ hand.

It seems then that Book 1 and the two versions of Book 11 were
written after Nicholas’ return to Basel in early 143 3, and Book 1 was
written in the latter part of the same year. The entire work, with the
possible exception of the preface to Book i and the final chapters of
Books 11 and 111, would then have been submitted to the council at the
end of 1433 or the beginning of 1434. It is referred to in a work that
Nicholas wrote in February 1434 so that it had been completed by
that time, although minor additions may have been made thereafter.?

Despite its appearance in the midst of a profound constitutional

crisis in the church, the Catholic Concordance is more than a canon
lawyer’s brief for conciliar supremacy. Faithful to its title, and to the
theologically-inspired outlook that characterizes all of Nicholas® writ-
ing, it is an attempt to synthesize and harmonize many different and
apparently conflicting strands in ecclesiological and political theory.
While Nicholas argues for conciliar supremacy, he also grants that the
pope possesses an independently-derived position as the divinely-
intended head of the church. He relies on canon law, the writings of
the fathers of the church, and the history of the early church councils
for much of his analysis, but he also relates his argument to general
philosophical principles of consent and representation that are of
interest to modern political theorists and to students of the political
. and institutional development of the West. While the Catholic Con-
cordance was occasioned by a conflict over the internal constitution of
the church, the last book makes practical suggestions for the reform
of the empire including an ingenious preferential voting system that
would be of interest to modern political scientists (i, 37, NOS. 535—
540). In many ways the work appears rigidly formal and traditional in
substance and form, but it also contains striking anticipations of
modern concepts and practices — including themes that have reccived
renewed attention during the last twenty-five years in the Roman
Catholic Church in connection with the reforms introduced by the
Second Vatican Council.

8See “Cusanus Texte, 1, Traktate 1. De Auctoritate Presidendi in Concilio Generali,”
Stizungsberichte der Heidelberger Abademic der Wissenschafien, Philesophisch-histerische
Klasse, Heidelberg, 1933, p. 27, and English translation by H. Lawrence Bond, Gerald
Christianson, and Thomas Izbicki, “Nicholas of Cusa, ‘On Presidential Authority in a
General Council’,” Church History, 59, 1 (March 1990), 19-34.
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The structure of the argument

Because of the way in which the Concordantia was written, a simple
outline or table of contents is not sufficient to make clear its basic
structure. It is not as contradictory or confused as some observers
have claimed, but the basic unity of its argument is sometimes
obscured, and the reader who begins with Book 1 and reads through
to the end of the work may find its argument difficult to follow. Book 1
begins with an elaborate outline of the hierarchical structure of the
universe and of the church. This is followed by an analysis of the
relation between the pope and the bishops and the place of Rome in
the church constitution. Book 1 focuses at greater length on the
disputed issue of the relation of the pope to the council and the need
for consent to church law and government. Book 111 on the reform of
the Holy Roman Empire seems in many respects to be an after-
thought to the argument already developed. It is less elaborate in its
argumentation, its sources are cited either too briefly, or at too great
length (or — in the case of the dependence of the Preface to Book m
on Marsilius — not at all). Yet it is necessary to consider the work as a
whole, both in order to understand Nicholas’ fully developed theory
with its intricate systern of harmonies and parallelisms, and to explain
his subsequent change of loyalties to the side of Pope Eugene TV after
1437 when he became, in Aeneas Sylvins Piccolomini’s phrase, “the
Hercules of the Eugenjans.”

On the basic issue, Nicholas upholds the doctrine of conciliar
supremacy over the pope. “Even in the decision on matters of faith
which belongs to him by virtue of his primacy he is under the council
of the Catholic Church” {1, 15, no. 61). It is not required that the
council be called by the pope; in cases of necessity or danger to the
church the emperor can do so (1, 15, no. 402). In the face of the
pope’s persistent refusal to attend, the council once it has met
“should provide for the needs and welfare of the church” (u, 2, no.
73; 1, 13, no. 125). “The council has power both over abuses and the
one who causes the abuses ... Its power is immediately from Christ
and it is In every respect over both the pope and the Apostolic See”
(11, 16, no. 148). It can remove him for heresy and “when he governs
incompetently” (11, 18, no. 159). The council’s “judgment is always
better than the individual judgment of the Roman pontiff” (1, 18, no.
158). “The canons of the ancients [in the early church councils] are
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of greater authority than decretals of the popes which contradict them
~ despite what modern writers say” (11, 18, no. 177). “The universal
council .. . has supreme power in ali things over the Roman pontff”’
{1, 34, no. 249).

Yet Nicholas® theory is not as simple as the above quotations may
appear to indicate. The papacy as an institution does not depend on
the council; it is part of the divinely-established constitution of the
nTE.or with rights and prerogatives of its own. Christ made Peter and
his successor, the pope, the head of the church “to maintain unity”
and “to chE schism” (1, 6, no. 355 1, 34, n0s. 259, 261, and 264)
Hdum pope is “prince of the bishops™ and he has “rulership over all Bnn.
wa the church, for he is the captain of that army” (1, 5, no. 61). He is
ﬂmam.ﬂ over the others” (u, 1 3, no. 126) with mbrs.wsﬂ ﬁos.mnm of
administration which in Nicholas’ opinion (although, as he admits
not that of the Councils of Constance and Basel) R.E:om be Swm:,
away WDE him on a temporary basis (suspension) but only by remov-
ing him .m.cB office {deposition) (1, 16, no. 162). He can grant
dispensations from church law out of his “personal Eﬁomm%omach
20, no. 187). In ordinary circumstances, the pope calls the ooE,Q.M

MO session. After waiting “a long time” for him t0 appear, it can
E.oo.mom without him, but it cannot define an article of fajth ,,SEQE
o.ozmamaum the views of Rome (I, 2, no. 74). The pope is obliged to
ﬁwE to the majority view in the Council, but decisions on matters of
faith should be unanimous (11, 13, no. 1 37)- He is “judge of the faith™-
E:._ on tatters of faith “the Roman See”, understood as the po m
“ acting with his patriarchal council, “can not err” (i1, 7, nos W vv
and declarations on matters of faith by the synod of nrvo mmqmm._.nm.nmﬁwmom
WoB.a can not be reversed by the unjversal council (1, 4, no. 81)
Nicholas developed his ecclesiological theory in mama S.Hnmo?n
the apparendy contradictory statements in the written records of the
church concerning the relationship of the pope and the council. Som
of the early church councils, as well as the recent Council E.a ﬁosw
stance, seemed to assert a general theory of conciliar supremacy over
the pope. Yet statements of the Papacy and in church law (including

Introduction

canon lawyer in the interpretation and resolution of contradictory
texts (the basic canon law text, Gratian’s Concordantin discordantium
cangnium, usually referred to as the Decresum, was compiled in order to
reconcile apparently contradictory canon law texts) was certain that a
harmonious intermediate position (medium concordantiaé) could be
found.

His belief in an ordered harmonious universe was derived from the
version of the Christian world view that was transmitted to the Middle
Ages by the writings of “Dionysius the Areopagite”, (or Pseudo-
Dionysius), a hfth-century Syrian Christian disciple of the neo-
Platonist philosopher, Proclus.® The opening chapters of the Catholic
Concordance show the influence of the thought of Dionysius, who was
mistakenly thought to be the Athenian convert of St. Paul mentioned
in Acts 17:34. Dionysius wrote, among other works, The Celestial
Hierarchy and The Eclesiastical Hierarchy describing the hierarchical
order of the universe beginning with God through nine choirs of
angels, down to the sacraments, clergy, and people. The clergy, in
turn, was divided into bishops, priests, and deacons, and the people

into monks, the faithful, and catechumens.

Dionysius® hierarchical and wiadic view of the world, as reflected
and developed by Nicholas at the beginning of the Concordantia,
begins with nine choirs of angels, continues through nine heavenly
spheres from the prime moving sphere through the planets, sun, and
moon to the earth. On earth all nature is divided into rational, sensate,
and vegetative; man is body, soul, and spirit; and the church is made
up of sacraments, priesthood, and the faithful. The sacramental
power of the priesthood is distributed into nine ranks — bishops,
priests and deacons; subdeacons, acolytes, and exorcists; and readers,
porters, and tonsured clergy {1, 7, no. 41).

It is only in the sixth chapter of Book 1 that Nicholas reaches the
subject of the structure of church government. Although all bishops

“Op Nicholas’ knowledge of Dionysius, see Paul E. Sigmund, Nicholas of Cusa and
Medieval Political Thought, Cambridge, Mass., 1963, pp. 247-249. Among the more
important mediators of the tradition of Dionysius was Albertus Magnus (1200-1280),
whose works Nicholas came to know through his associate at Cologne, Heimericus de
Campo. At Cologne and in a visit to France in 1428 he also developed a strong interest
in the Majorcan neo-Platonic mystic, Ramon Lhull (1233-1316). The definition of
eoncordantia in Llull's Ars generalis was borrowed by Cusanus, and he also adapted a
system of preferential voting suggested by Llull (1n, 37, nos. 535~541). For discussion,
see Sigmund, Nickolas of Cusa, pp. 50-61.
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are equal as to sacramental power “nevertheless there is a distinction
of grades as to governing responsibility [regitivam curam]” (1, 6, no.
35). In the governmental hierarchy the nine ranks are: subdeacon,
deacon and priest; above them, dean, archdean, and bishop; and on
the highest level, archbishop, patriarch, and pope (1, 8, no. 42). At this
point we would expect him to follow earlier conciliarists {e.g. John of
Paris) to argue that the consent of the church is required for govern-
mental authority, as distinct from the sacramental authority that is
pranted by laying on of hands in ordination. Instead, he turns to an
analysis of the historical record of the church, mobilizes citations
from canon law in favor of consent to law and government, and moves
to an argument from original freedom and equality that extends far
beyond the history and law of the medieval church.

The historical record shows, Nicholas argues, that the one athedra
or ruling authority in the church belongs to all the bishops as suc-
cessors of the apostles in union with Peter as their head.'® Peter was
appointed by Christ to that headship with the consent of the other
apostles, while Rome, Peter’s last see, is the head of the church both
because of its historical importance as the capital of the empire and
because of consent of the church, as expressed by the bishops.!!

When he Jooked at “the original sources, not some abbreviated
collection” (as he says in the Preface) he found that the first eight

~ councils had been called by the Eastern emperors, although papal
consent and participation by the pope’s representatives had been
considered necessary to give them ecumenical status. He found that
the popes repeatedly declared that they were bound by the canons of

1%1f Peter and his successors are to give the church unity and “prevent schism™ G, 6, no.
35), this seems to imply a final decision in matters of doctrine. However Nicholas,
following the doctrine that he found in the writings of St. Cyprian, one of the Fathers of
the Church, leaves this to 2 majority (maior pars) of the bishops and priests (1, 14, no. 58
See also 1, 26, no. 211; m, preface, no. 270). For a linguistic analysis of the various
meanings of “consensus” as it was used at Basel, and its relationship to majority rule, see
Josef Wohlmuth, Verstindigung in der Kirche, Maingz, 1983.

"¥or a similar argument, see Gulielmus Durandus, De Mads Celebrandi Concilii Generalis
(1311), an annotated copy of which remains in Nicholas’ library at Kues today. On the
sources of Nicholas’ theory in earfier conciliarist writings, see Paul E, Sigmund, Nickelas
of Cusa, ch."4. My chapter does not, however, give sufficient attention to the originality of
Nicholas® effort to use the historical records of the early church councils as the basis for
his eongiliar theory. For a breakdown and analysis of the sources cited in the Carholic
Concordance, see Hermann Josef Sieben, “Der Kongzilstraktat des Nikolaus von Kues:
De Concordantia Catholica,” Annuarium Historiae Conciliorum, x1v (1982), 171-226,
and Sieben, Traktate und Thearien zum Konzil, Frankfurt, 1983, ch. 2.
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the early councils, especially those of the Ooﬁ:ﬁ,_. of anmmm.. ﬂ,
found that in A.D. 451 the Council of Orm_m&ws reviewed a amo@cm
of the papal synod and over Pope Leo’s objection mﬁo.nmw.mme M.Emn_
the status of the Patriarch of Constantinople to a point imme mmﬁn ﬁw
below that of the pope in Rome. And he found that \mrm m.pmwr
Council (Constantinople IV) held in 869-870 Gon recognized .3 rn
Orthodox Church today), defended the authority of the patriarchs,
and, while recognizing papal primacy, w:m.mmﬁnn_ that &m pope sqmm
subject to the bishops mmmoEEomﬁ_E 9% universal council and to the
ons)} that they adopted.
nrw“ﬂumwwmmmw%m %3&&3, mﬁ authoritative go_m&].nn:_.dé canon
law collection, Nicholas frequently cites the mBHmEa.E in U..Ah. 1 that
a law must be approved by the practice of those m.cd_non to it, as well Mm
Gratian’s requirement that bishops and archbishops be &mnﬁ&ﬁ%
those under them (i1, 18, nos. 163—-164, and 11, 32, nos. nmwlvmmb. €
also draws an analogy between the canon law provisions that gmww.mm
and archbishops must consult their councils on matters that affect the
diocese or province, and the need for the pope to secure 90 noumﬁ‘:
of the church as represented by the council, or when it is not in
session, that of the cardinals acting as representatives of the provinces
rch (1, 18, no. 166). .
cmm_ﬂmww as mAb aside in his historical and legal argument (it was
added in the second version of Book 11) Nicholas also :.Hmwnm a broader
philosophical argument — the one for which the work is Umm_“ known _|m
the derivation of consent from natural freedom, and nacmraw. Hb.woo.
11, chapter 14, after quoting Gratian to prove that all _a.mgmwmno% is
based on natural law, and arguing that since natural law is base on
reason, the more rational ought to rule, Nicholas adds the following
words:
i are by nature free, every governance —
MWMMMM.HM nMMMWEmW a ,S.w%,ws law or living law in the person of a
prince . . . can only come from the agreement and consent of %M
subjects. For if men are by nature equal in power (potentes) an
equally free, the true properly ordered authority of one nonﬁ.%.n
ruler who is their equal in power can only be non_mnﬂ.:om by the
election and consent of the others, and law is also established by
consent. (1, 14, no. 127)

The appeal to natural freedom and quality as the basis for vmwn”_&l
pation in government was something new in the history of political
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thought. It is true that the opening passages of Roman law contained
the statement, “By the law of nature, all men from the beginning were
born free” (Institutes 1, ii}, but this had not led the Roman lawyers or
their later commentators to demand any popular role in legisladon or
government beyond a mythical original transfer of authority by the
Roman people to the emperor. The belief in natural freedom and
equality goes back to the Stoics, but its use to support the institution-
alization of consent through the election of rulers and legislation by
representative councils was new.

Corporate consensus vs, individual consent

Political and economic developments in the late Middle Ages made it
possible for an argument for the institutionalization of consent to be
made at this time. In the church quasi-representative corporate
institutions played a significant role — the college of cardinals, the
cathedral and monastic chapters, local, provincial, and patriarchal
synods in the earlier history of the church, and the universal council
itself which was now enjoying new prestige from having reestablished
unity in the Western church, In the temporal sphere, the German
empire had the Reichstag and the electors who chose the emperor,
The Cortes of Castile had been meeting irregularly since the early
thirteenth century. The English parliament had assembled with
increasing frequency since the middle of the thirteenth century, and

since the end of that century it had regularly included, in addition to

the lords spiritual and temporal, the representatives of the shires

(counties) and boroughs. In France the Estates Genera] had been

called at the start of the fourteenth century in order to strengthen the

hand of Philip the Fair against Pope Boniface VIIL. It Was to continue
meeting sporadically until the beginning of the seventeenth century —
and then again, fatefully, in 178¢.

These institutions were justified through largely implicit theories of
corporate and community consent — not through appeals to natyral
equality or freedom. The community acted through corporate groups
or by consensus rather than by counting heads. Hierarchical con-

siderations counted for much, and the medieval representatives in the

English House of Commons, for instance, were always properly
deferential in their relations with the king and the lords.

Hierarchical and corporatist conceptions are important in the
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thinking of Nicholas and the other oobo:mumm.a. SM. S.o. need cm._%
refer to his original cosmological “chain of being” outlined at the
beginning of the Catholic Concordance or to the canon _wé controver-
sies over the relative voting weight of m.:w :_mnm_mn and of the
“sounder” part, which became central to Z-nrﬁmmm argument ﬁmﬁm
1437 when he joined the side of the pope against the nomﬁQ om
Basel. Yet here as elsewhere, political theory in the church w.bﬂnﬁmﬁn:
later developments in the state. Oo::.oﬁ_.mmmm.oén the moczn_.o_.
part in the college of cardinals led to the adoption of the go-mE.dm
rule in the twelfth century, on the assumption that the .Hmmmoa (maior)
part would also be sounder (semior) if its number was nsm“m as _mﬁmn. as
the minority. The canon lawyers also discussed .mﬁ relative weighting
of the votes of head and members of ecclesiastical corporate groups,
and the fifteenth-century councils (Pisa, Oo:ﬂmuo.ﬁ and wmwn.c
gradually extended voting rights to all those formally Enoducmm.am :w
the council without regard to hierarchical status. AOwn of an_.:u_mm
later criticisms of the Council of Basel was that it m.@@#m.a E.W simple
priest to vote on the same basis as high church &mém._:nm.v .
There are a number of references to majority _.Ew in the Catholic
Concordance. In Book 1, 14, no. 59 the true n.wE.nU. is made up owu.“
“majority” (major pars) of the faithful in union with Peter and
chair. St. Cyprian is cited several times to demonstrate that the
“larger part” of the priesthood will remain free from error Aw_mu :o..
43; 11, 4, no. 79, and 11, Preface, no. 270} although ,H_rn actual quo
tation from Cyprian says “the larger and better part — see wo. 43.
Nicholas also states that in the council the majority :o&:.ﬁ:@ .or k_r
no. 79) or “normally” (u, 15, no. 137) rules, although E_En&mﬂﬁ_w y
following the second assertion, he seems to have some doubts on .o
question (11, 16, no. 138). Then, it appears, a reading of Marsilius w
Defender of Peace rekindled his enthusiasm. At the end of Book 11 an
in the Preface to Book 111, written after the rest of the work, there are
i i i ited a case in which the Basel Council had
GWMM—._ _an_w&uownom Mﬂo”ﬂﬂﬂw“m?”% WW_MWM of the _u_.“mm_pwmwr W&“ﬂ” mmr“%w mﬁ_r MM, M”M
asked, “Does not one pope or prince have greater o
manservant?” (Hermann Herre [ed.], Deutsche wﬂnmas%&ama. a...._uu.ﬁw WM; Hﬂwwm wn_.._ . wmmwm
Mw.nﬂnm mwm.ww%%“”o”ﬂw »MM:NMM%&MMHHWNMM@MHMO” Mh.swwwmﬂ%vmmm:a no M“.nrgwroﬁm
present (Helmut Weigel fed.], Deutsche Reichstagsakien, vol. XIv, part 1, Stuttgart, 1933,

48). At both Constance and Basel cardinals and bishops were n.cnmEnHm,aq c:BM_w._.:E.
wmwwﬁn_ U.w the lower clergy who once admitted as members had the right to vote (see Gill,

pp. zo7-208),
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repeated favorable references to the rule of majorities (11, 34, no. 261,
and 11, Preface nos. 270, 276, 278, and 283). The anticipation of later
ideas is all the more striking in the claim early in Book 11 that consent
is required because of “the common equal birth of all men and their
equal natural rights” (mm, 4, no. 331). .

It would be a mistake, however, to attribute modern democratic
conclusions involving universal suffrage to his theory of consent based
on natural freedom and equality. When he described his proposed
conciliar structure for the church, it was distinctly hjerarchical,
Nicholas endorses legislation by an early Spanish council, quoted in
the Decretum which appeared to mandate the election of priests. At
the very least, he declares, priests should be appointed by the bishops
with the consent (in the sense of absence of opposition) of the faithful,
Bishops are to be elected by cathedral chapters representing the
priests of the diocese with the (apparently tacit) consent of the laity.
Archbishops would be elected by bishops with the consent of the
clergy. They in turn would elect (i.e., appoint) cardinals as represen-
tatives of the church provinces to elect and advise the pope (1, 18, no.
164). In all cases and especially in that of the universal church,
legislation on each level should be adopted by the appropriate con-
ciliar body and the earlier practice of holding diocesan, provincial,
and national councils should be revived. The result is an ambitious
attempt — the first on such a broad scale - to give institutional expres-

sion on a regular basis to earlier inchoate ideas about consent to law
and government,

Theories of representation — personification versus
delegation

To move as Nicholas does from a general requirement of church
consent 10 an argument for the councils as the expression of that
consent requires a theory of representation. In Hzer Sancta, its decree
on conciliar superiority, the Council of Constance had based that
superiority on the fact that “representing the Catholic Church (it]
holds its power directly from Christ” and the Council of Basel had
reaffirmed that decree. Yet as the unrepresentative character of the
Council of Siena in 1423~1424 and the small initial attendance at
Basel suggested, some kinds of guidelines had to be established to
determine just when a council was truly representative, and when it
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was a pseudo-council (conciliabulum). On the basis of his Hnmaim of
the records of the Eighth Council Nicholas cites among the require-
ments for a “full universal council” the participation of the five
patriarchs which he then reinterprets as the “heads of the whole
church”, The council can proceed if all have been called and a

jority (plures) are present (1, 3, no. 75).

Bﬂﬂ%ﬂ_ﬂm mmw ﬁravrnmg_mu of the church? Although at one point Zmoro.umm
allows the admission of “chosen and learned priests,” orcnmw practice
before the fifteenth century and Nicholas’ own view nm.manﬁn_ those
with voting rights (diffinitio et statuendi potestas) to the bishops A.F 16,
nos. 138-139. Cf. also m, 17, nos. 408—4r10). How do .n_._m gm_:.ﬁm
represent the faithful? Nicholas replies that they are united n.u him,
since “the church is in the bishop” (St. Cyprian, quoted in .m:w
Decrerum C. 7 L. ¢.7) and “as the universal an..nU is &m Mystical
Body of Christ, so particular churches are the _.:wmao.& J_c&nm of .Eomn
who preside over them as representatives of Christ. .H.rn gmrow
“represents and symbolizes (figurat) the church as a public person
- %MM.M_W%& or “virmual” theory of representation is then used to
demonstrate that the council is superior to the pope. The mossom
contains more “public persons” — patriarchs, cardinals, mﬂnvgmw%.mu
and bishops — and “the more specific the rnmm.mE? the more naanw_E
the representation” (, 18, no. 163) so.that it is more representative
than the pope alone who only represents the n_.E_..nU in a very mmﬂﬂ..m_
way (confusissime). Like the theories of tacit or implicit ncE.EﬁEQ
consensus which had formed part of the common Pmmc.néao:m of
medieval political thought, the theory of representation m,m Hva_..mcam-
tion {the ruler as the “personification” of his subjects = ez, ¢'est 3@
could provide a rationale for the most oppressive tyranny. Fmann_. it
only needed 2 bit of neo-Platonic wE_OmovE,&:m. .%o:.ﬁ m&mmﬁﬁé
hierarchy to provide a rationale for the papalist position that Nicholas
adopted after 1437.

Yet his theory of representation contained more modern elements
as well. Through a hierarchical system of councils the lower ranks
would have a voice, although a limited one, in nrswor.mwﬁaﬂmﬁ.
The councils are described as made up both of _&n. presiding c».)mnoam
{praesides) and of representatives (Jegat?) of the various groups in the
church who give the consent of all the faithful (11, 34, no. 248). ,H,.ro
cardinals represent the church provinces and they take the place (vices
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gerunz) of the others in electing the pope and approving papal dispen-
sations (1, 21, no. 193; 1, 24, no. 202; 1, 34, no. 262). The council and
the cardinals derive their legitimacy from those below rather than
from those above them, and from the laity (in an indirect fashion) as
well as from the clergy. The promise of infallibility that Christ made
to the whole church is fulfilled more directly by the universal council
than by the pope alone because it more certainly represents the
church and the majority (maior pars) of the priesthood which St.
Cyprian had said would always maintain the true fajth and law of
Christ. Similarly in the empire and kingdoms “legislation ought to be
adopted by those who are bound by it or by a majority of their
representatives because . . . what touches all should be approved by
all” (i, Preface, no. z70).13

Like the movement from corporate, implicit, or quasi-unanimous
consent (consensus) to individual voting on a regularized basis, the
movement from representation as impersonation to representation as
the result of the conscious selection of another to take action on
behaif of an individual or group (delegation} marks an important
transition jn the development of modern political theory and practice
that is anticipated in the Catholic Concordance. In words that sound
strikingly modern Nicholas asserts that “all power both spiritual and
temporal rests potentially in the people” (11, 19, no. 168) and “ruler-
ship comes from God through men and councils by means of elective
consent” (11, 34, no. z49).

Parallel hierarchies in church and empire

A similar tension between authoritarian and “democratic” elements
in Nicholas’ theory can be found in the last book of the Catholic
Concordance which deals with the German einpire and temporal
government in general. It too contains a theory of a hierarchy of
offices reflecting the triadic organization of all creation. Yet where
Pope Boniface VIII in his bull, Unam sanciam (1302) had appealed to
“the Blessed Dionysius” in support of the strict subordination of
temporal authority to the head of the spiritual hierarchy, Nicholas
asserts not hierarchical subordination but parallelism. The emperor is

13 . « L :
On the history of the “quod omnes tangit” {*what touches all” . . ) principle, see Gaines

H..owr ,m.ﬂ&ﬁ.a in Medieval Legal Thought: Public Law and the State, roo-3z2, Princeton,
1964, ch. 4. u
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the “one ruler of the world exercising his authority over the others in
the plenitude of power, and in his own sphere he is the equal of the
Roman pontff in the temporal hierarchy on the model of the
sacerdotal hierarchy” (i, 1, no. 293).

There were two problems, however, with any attempt to draw an
exact parallel between the spiritual and temporal orders. The first was
the existence in Christendom of kings like those of France and Eng-
land who did not acknowledge a duty of subordinaton to the Holy
Roman Empire. Already in the thirteenth century Pope Innocent 11
had recognized in his decretal, Per venerabilem, that “the king of
France recognizes no superior in temporals.” (At the council itself
there had been problems with the order in which the representatives
of the emperor and of the kings of other European countries would
walk in formal processions.) To save the notion of the superiority of
emperor, Nicholas relies on the emperor’s religious role as protector
(advocatus) of the church. While it is true that imperial jurisdiction
does not extend to kings and princes “who de facte or because of
exemption do not recognize the overlordship of the empire™ all are
subject to imperial legislation on the enforcement of conciliar decrees
(m, 7, nos. 355-356). Although the Roman empire originaily
included a major part of the world (in terms of area, although he also
argues on the basis of population — see 1, 6, nos. 343 and 346),
Nicholas recognizes that its medieval successor controls a more
limited area so that the medieval emperor’s normal jurisdiction
extends only to those who habitually obey his rule, and through the
electors of the empire have given their consent to his election.
However, when the emperor “exhorts the bishops and commands the
laity” (111, 15, no. 399) in the convocation of the council and enforces
its decrees, he is to be obeyed by all Christians, and because of his
religious role he can participate in the council as the Fastern
emperors in the early councils did. In this role he is “the minister of
God” and “the vicar of Jesus Christ on earth” (1, 5, no. 341).

The second problem in Nicholas® structural parallelism between
church and empire is that while he had seen the universal council as
the instrument of reform in the church, in the empire he looked
primarily to Emperor Sigismund. Even in church affairs, it was
Sigismund who had been primarily responsible for the success of the
Council of Constance and his arrival at Basel in October 1433 raised
Nicholas” hopes that he would play a similar role there. He is thus not
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concerned to demonstrate the superiority of the Reichstag to the
emperor — although at one point Nicholas asserts that it is *“the
common opinion of the doctors™ that the emperor can be deposed by
the people who elected him (11, 4, no. 339). Like the pope in the
universal council the emperor in his imperial council (Reichstag) com-
prising the electors, princes, senators, judges, and representatives of
the cities and towns is to meet to judge cases and work out common
legislation for the whole empire (111, 25, nos. 469-472. See also 111, 35,
nos. 519—531 for a description of the smaller annual conventus com-
prising the emperor, the electors, and the judges of the empire). Like
the pape too, the emperor would have a daily council “to advise him
and defend the public good” (m, 12, no. 378).

The parallelism of church and empire is carried further. Nicholas
lists three ranks in the empire, as in the church (11, 25, no. 471). He
describes the emperor’s relationship with the other kings as parallel to
that of the pope as first among the patriarchs, and compares dukes to
archbishops and counts to bishops “and so on with the rest” (u, 1,
no. 293). Yet there is no mention of a hierarchical system of elected
bodies like those that he had described in the church nor any discus-
sion of the accountability of the emperor to the Reichstag. Nicholas’
failure to complete his scheme of parallel concordances may be
attributed to lack of time since it is clear that the last book of the
Catholic Concordance was hastily written. It is more likely, however,
that an emphasis on the restraining role of the Reichstag or other
representative bodies did not suit his ultimate purpose in Book 1, the
reform of the empire. The problem in the church as he saw it was
excessive centralization in the papacy; the problem in the empire was
just the reverse. To remedy it he recommended the creation of a
strong imperial standing army, a centralized treasury and tax system,
and a common judiciary — based on district courts — all to be
established under the emperor’s sponsorship at the forthcoming
Reichstag. Stronger limits on the emperor were not in his view
necessary, and the extension of the conciliar structure to lower levels
of the empire would have weakened the chances for the adoption of
the reforms that were his basic concern. ‘

Nicholas was also concerned to strengthen the empire by
demonstrating its independence of the papacy. In this connection, he
once again demonstrates a remarkable historical sense and an ability
to marshal documentary evidence as he traces the constitutional
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history of the German empire and criticizes the papalist arguments
for the pope’s superiority to the emperor. Best-known is his attack on
the authenticity of the Donation of Constantine on the basis of the
analysis of the historical documents (111, 2, nos. 300-308), but he also
raises doubts about what later turned out to be forged papal letters
included in the Pseudo-Isidorean collection (no. 309). His interest in
geography and astronomy is also displayed in Book 1, chapter 6 when
he discusses the geographical extension of the empire — an interest
that led to the production of one of the first maps of Western Europe
in the late Middle Ages.!*

At the end of the work, Nicholas’ knowledge of medicine is demon-
strated in an elaborate organic analogy comparing the officers of
church and empire to the parts of the human organism, including an
extended comparison (in somewhat questionable taste) between the
process of legislation and the ingestion and digestion of food. The
considerable lengths to which the analogy is carried are an indication
of how thoroughly medieval is the outlook of the Catholic Concordance
and how far it is from the modern democratic theory with which it has
sometimes been linked. Nicholas was concerned with reform, not
revolution. This reform was to be orderly, legal, and in a sense
reactionary — that is, it should recapture the harmonious order that
had existed in the church in the period of the great ecumenical
councils in the East — especially the Eighth Council {Constantinople
IV, 86g-870) and in the German empire in the days of Emperor Otto
II (955—983) when “everything tended to the common good” (1, 28,
no. 495). While Nicholas believed in the possibility of a reconciliation
of divergent tendencies, “a coincidence of opposites” to use the
phrase that he made famous in his later work, On Learned Ignorance
(1440), persistent dissension and incapacity to come to agreement was
a sign that a church meeting was not inspired by the Holy Spirit, “the
author of peace and concord,” since one of the signs of a genuine
council was that it was concluded in harmony, and on matters of faith,
even unanimously (11, 15, no. 137, and 1, 34, no. 248). “Where there
is dissension, there is no council” (i, 1, no 6g quoting Gratian’s
Decretum).

Y Cf, “Cusanus und die Geographie,” in Nikolaus Grass (ed.), Cusanus Geddchmisschrif,
Innsbruck, 1970, part v.
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The shift to papalism

His belief in harmony, his attachment to law and order, his strong
interest in reunion of the Eastern and Western churches, and the
considerable authoritarian and hierarchical elements in his world
view, all help to explain his change from the conciliarist to the papalist
positions in 1437. When the Council of Basel, influenced by a grow-
ing French delegation hostile to the Pope, took an increasingly anti-
papal position and when it also became apparent that the Greeks had
no interest in negotiating with the squabbling churchimen in northern
Switzerland, Nicholas was more and more inclined to place his hopes
for church reform in a strong pope working through a unity council in
Italy, in 2 manner parallel to the hoped-for reform of the empire to be
carried out by a strong emperor working through the Reichstag. In
the Preface to Book m Nicholas had strongly endorsed elective
monarchy as the best form of government, and as the Basel Council
arrogated more and more papal prerogatives to itself {e.g. canoniza-
tion of saints, payment of church taxes and fees, establishment of fast
days, etc.) it seemed to exemplify that “plurality of rulers” which
Nicholas described in the Preface as a bad form of government (no.
282, repeating the argument of Marsilius, Defensor pacis, D. 1, ¢. 17,
no. 1). When the members of the council in favor of meeting the
Greeks in an Italian city, including Nicholas, his former teacher,
Cardinal Cesarini who had given up the chairmanship of the council,
and three cardinals and twelve bishops, were heavily out-voted by
those who supported Basel or Avignon in France, the atmosphere was
compared by Aenecas Sylvius to the conduct of drunkards in a
tavern.” On May 20, 1437, Nicholas left Basel along with two
bishops and the two representatives of the Greek Church, and went to
Bologna to get papal confirmation before going to Constantinople to
assist in making arrangements for the Greeks to come to Ttaly for a
unity council,

After 1437 Nicholas was an ardent papalist ~ but at the same time
he made efforts to demonstrate a substantial continuity between his
papalist a2nd conciliarist thought. Thus in his appearances at the

Reichstag where he endeavored to secure imperial support for the
3¢ . ut modestiores in tsberna vinaria cernas bibulos,” Letter to Peter of Nocetus,
reproduced in J. D. Mansi, Secrorum conciliorum nova at amplissima collectio, vol. XxxI,
Venice, 1798 (reprinted, Paris, 1g06), p. 223.

X

Introduction

pope against the remnant of the Basel Council ~ an effort which was

only finally successful in 1448 — he argued that Basel was no longer

valid because it did not have the consent of the church.!® Both at the
Reichstag meetings and in 1460 when as a cardinal he submitted a

reform proposal to Pope Pius Il (himself the former conciliarist,

Aeneas Sylvius Piccolomini), he described the college of cardinals as

the embodiment of the consent of the church.'” Even in the pro-papal

letter that he wrote in 1442 to Rodrigo Sanchez de Arevalo, later used

by post-Reformation defenders of the papacy like St. Robert Bel-

larmine, he maintains an emergency power for the church against an

erring pope. While he describes the church as the “unfolding” (expli-

catic) of Peter and views the various church offices as particular
expressions of a power contained {(complicata) in its fullness in the

pope, he still asserts that the power to govern the church was given by
Christ to both the pope and bishops, the successors of Peter and the
other apostles, and says that if the pope violates “the statates of the
holy fathers” thus “exceeding the limits of his authority,” the church
can “withdraw” from him.'® .

In fact this limitation was nearly meaningless. The cardinals con-
tinued to be named by the pope. After the Council of Ferrara—
Florence in 1438-1439 that briefly reunited the Eastern and Western
churches, no councils were held for the rest of the century. A dwin-
dling number of participants in the Basel Council continued to meet
until 1449 and even elected an anti-pope, but they were gradually

' For analysis of the arguments at the Reichstag, see Sigmund, Nickalas of Cusa, ch. § and
A. ). Black, Monarchy and Community: Political Ideas in the Later Conciliar Controversy,
1430—1450, Cambridge, 1970, part 1. Black has also analyzed the arguments at Basel
itself in Council and Commine: The Conciliar Movement and the Fifieenth Century Heritage,
London, 1979. The book devotes major attention to the writings of John of Segovia, but
includes a discussion of Cusanus’ role (pp. 51-57).

Y'The Reformatic gemeralis is printed in Stephan Ehses, “Der Reformentwurf des
Kardinals Nikolaus Cusanus,” Historisches Fahrbuch, xacar (1911), pp. 281-207. In his
reform proposal, Nicholas calls the cardinals the representatives (fegats) of the “nations”
{not, as in the Catholic Concordance the church provinces) who give the consent of the
faithful to the election of the pope and form the daily full council of the church. Aeneas
Sylvius’ diary alse records a confrontation between himself as pope and Nicholas over
the naming of new cardinals without securing the consent of the present membership, a
procedure which Nicholas said was contrary to the decrees of the Council of Constance.
See Leona C. Gabel (ed.), Memoirs of @ Renaissance Pope, New York, 1959, p. 228.

18 Epistola Nicolai de Cusa ad Rodericum de Trevino, Appendix 3, in Gerhard Kallen (ed.),
“De Auctoritate Presidendi in Concilio” (Cusanus-Texte), in Sitzungsberichte der
Heidelberger Akademie der Wissenschaften, Philosophisch-historische Klasse, 19351936,
no. 3, Heidelberg, 1935, pp. 110-111.
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abandoned by most of Christendom. After the union with the Greeks
in 1439. Pope Eugene IV was able to secure the endorsement at
Florence of his bull, Moyses vir Dei, which condemned the doctrine of
conciliar superiority. The conciliar theory seemed dead.

In fact, however, it was not. The Council of Trent discussed con-
ciliarism and Cardinal Bellarmine quoted Nicholas. Appeals to the
council were still made by the French church, and the (allicanist
theory as expressed in the writings of John Major in the sixteenth
century, and of Bossuet a century later continued to assert conciliar
supremacy over the Pope. The example of the actions and claims of
Constance and Basel were not lost on later proponents of parlia-
mentary supremacy in seventeenth century England.'® Aside from
some isolated references to his argument against the Donation of
Constantine, however, Nicholas of Cusa’s political Writings were not
directly influential on later theorists although there is a Jink to John
Locke by way of the constitutionalist writings of George Lawson
whose Politica sacra et civilis (1650) mentions “Cusanus” favorably,®
Only in recent times, in connection with the renewed constitutional
discussions within the Roman Catholic church during and after the
Second Vatican Council, has his theory been used to argue for
reforms such as the synod of bishops and the increased participation
of laymen in church decisions.

The transition to modern constitutionalism

To the student of the history of political thought, the thinking of
Nicholas of Cusa, the greatest of the conciliar theorists, is of continu-

YSee Francis Oalkley, “On the Road from Constance to 1688,” Journal of British Studses, 1
(1966), 131, reptinted in Natural Law, Conciliarism, and Consent, London, 1984; Paul
E. Sigmund, “Konzilsidee und Kollegialitit nach Cusanus,” MFCG, v (1965), 86—g7,
and Sigmund, “Das Fortleben des Nikolaus von Kues in der Geschichte des Politischen
Denkens,” MFCG, vi1 (1969), 120-128; Black, Coundil and Commune, ch. 16, and Brian
Tietney, Religion, Law and the Gromwth of Constitutional Thought, mso—r650, Cambridge,

ssmp pp- 81, 9798,

Lawson only knew Cusanus indirectly as one of several conciliar theorists. Locke read
Lawson’s Politica in 1671y, shortly before he began to write the Two Treatises. It included -
an argument from community consent similar to that of Locke. See Julian H. Franklin,
John Locke and the Theory of Sovercignty, Cambridge, 1978, chs. 3—~4. However, see Conal
Condren, George Lawson’s Politica and the English Revolution, Cambridge, 198q, who
analyzes the important differences between the two theories on such topics as majority
rule, individual consent, revolution, and property (pp. 181ff) and dismisses Franklin’s
claim that Locke “found” his central argument -“ready-made” in Lawson as “sheer
fantasy” (p. 5).
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ing interest. It is the expression of a fascinating transitional period in
political thought and practice. For the first time the considerable
theoretical limits that medieval constitutionalism placed on the ruler
were given concrete institutional expression. A political theory was
developed to defend those institutions, and the aspiration of medieval
Christendem to the rule of law was given a political application that
moved it in the direction of modern constitutionalism and even of a
version of the separadon of powers.” The doctine of original
freedom and equality that had been asserted by the Stoics and given a
Christian interpretation by the church fathers became in Nicholas of
Cusa’s theory something more than a part of the myth of a lost golden
age. It was made the justification for continuing consent through
permanent representative institutions. The theory of natural law that
was part of the common heritage of the West began to acquire in his
thought the critical role that was so important in its later development.
In the Catholic Concordance this role was reformist rather than revolu-
tionary, but this marked a shift from an earlier stage when natural law
was used mainly to justify existing political and social arrangements.
The same kind of shift in the meaning and application of generally
accepted terms takes place in Nicholas’ theory of representation,
However strong the religious and traditional justifications for his
authority, the ruler had always been regarded as in some sense the
representative of his people. The law too was viewed as inhering in
the people as a whole and even in the early Middle Ages, the inquest
was used to find out what the law of a given locality or group was. In
Nicholas’ theory, however, the people must give their consent — usu-
ally, but not always, implicitly — to their rulers, and the foundations
were laid for the belief that legislatures can make legally binding new
legislation through representatives who are responsible to the
geographical or corporate group that has elected them.?”

Moreover, these legislative bodies were to meet on a regular or
continuing basis. The conciliar structure outlined by Nicholas was

See 11, 13, no. 123 and 14, N0s. 129-130 on the separation of legislation and adjudica-
tion, and 11, 15, no. 137 on papal subordination to conciliar legislagon, Note, however,
that the pope participates in church legislation as a member of the council (, 15, no.
137).

2 %nw the development of “proctorial”’ representation in the late Middle Ages, see Gaines
Post, Studies in Medieval Legal Thought, ¢b. 3. On the late medieval basis of modern
constitutionalism, see Quentin Skinner, The Foundations of Modern Political Thought,
Cambridge, 1978, 1, ch. 4.
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not merely an emergency procedure but an integral part of the
government of church and state. In the church, universal councils
were to be held at least every ten years in accordance with the decree,
Frequens, of the Council of Constance, and a representative and per-
manent college of cardinals in Rome was to limit the exercise of papal
power. In the empire, the Reichstag, annual smaller meetings of the
electors and judges, and a daily council of advisors were ail part of
Nicholas’ scheme for constitutionalizing the exercise of power. It took
three centuries for popular participation to be institutionalized in the
temporal sphere and over half a millennium for it to become part of
the constitution of the Catholic Church. (See the discussions at the
Second Vatican Council of the role of “the people of (God.”)
Nicholas’ proposals were a remarkable anticipation of later develop-
ments in both realms.

He also saw a need for the decentralization of authority in the
church. Thus, the bishops had an autonomous, not derivative, role;
judicial appeals were to go no further than the church provinces or
patriarchates (i1, 31, no. 227); and legislation was to be adopted by
decentralized diocesan, provincial, or national councils. He did not
deal with the problems of federalism as we have seen them in the
subsequent political evolution of the West but he clearly saw the
advantages of a balance between centralization and decentralization in
decision-making,

Since his theoty is more constitutionalist than democratic it is
something of an exaggeration to describe Nicholas of Cusa as Gierke
does as “among the leading champions of popular sovereignty.”"?
Nicholas’ belief that the emperor backed by coetcive force could be
the agent of reform in the secular sphere foreshadowed his shift to the
side of the papacy after he recognized that a deeply-divided council,
however lofty its goals, could not carry out the needed reforms in the
church. A strong ruler working in cooperation with a corporately-
organized legislature was his chosen agent of ordered reform ~ not a
populist omnicompetent body bent on subordinating the executive to
its will, as the Council of Basel was threatening to become. The latter
group could not have the unity, the determination, or the resources to
carry out the reform within the framework of orthodoxy that Nicholas
desited. Western Europe at the beginning of the modern period, like

2 0tto von Gierke, The Development of Political Theory, trans. Bernard Freyd, New York,
1939, P 149.
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parts of the third world today, found authoritarian solutions more
efficient than democratic ones and the movement in Nicholas of
Cusa’s political thought from a qualified conciliarism to a qualified
papal absolutism helps to explain why this was the case,

There is a curious ambiguity in Nicholas® attitude towards the mass
of men. Unlike Marsilius who has a certain confidence, based
perhaps on his experience in the [talian city-state, in the soundness of
the judgment of the ordinary man, Nicholas describes him as foolish,
inclined to evil, and generally irrational in his decisions.2* To support
his view he quotes the Book of Ecclesiastes in the Old Testament,
and it may be that the doctrine of Original Sin also has something to
do with his attitude. Yet there is another religiously-inspired attitude
in his thought that makes him more optimistic — his belief in the
harmonious order of the universe as created by God, and in the
continuing action of Divine Providence to assure that that harmony
can make itself known. Thus, he believes that the less intelligent will
accept the suggestions of their betters by a “certain natural instinct”;
that “where two or three are gathered together, Christ is in their
midst” (11, 3, no. 77, and 11, 19, no. 101); and that the Holy Spirit will
ensure that valid church councils will come to harmonious agreement
on the truth.

This ambiguous attitude has been present throughout the history of
Christian thought. Man’s inclination to evil has been emphasized by
Christian theorists both to justify authoritarian rule or in support of
constitutional limitations on power. Yet the Christian belief in the
action of God guiding the individual or the group to the truth has also
inspired men to form self-governing religious communities and sects
and it underlies many early attempts at democratic government.
Nicholas® thought, here as elsewhere, combines these contradictory
elements in a fragile synthesis.

From tradition to modernity

The movements from authoritarian rule to participation in decision-
making, from hierarchy to equalitarianism, from implicit consent and
virtnal representation to the conscious election of responsible

#Majority rule with lay participation conld lead to “the judgment of fools whose

number is infinite” {0, 16, no. 138); “Men are attracted to what is forbidden and from
adolescence are prone to evil” (1, 39, no. 552}, See also m, preface, nos. 272-275.
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representatives, are all part of a broader change in the West from a
traditional to a more modern society. Theorists of modernization have
defined this process in many ways. They have described it in terms of
an increasing rationalization of relationships and thought, the
replacement of ascriptive with achievement norms, a movement from
Status to contract, from dependence to autonomy, from particularism
to universalism, and from fragmentation to centralization of authority.
The Catholic Concordance can be viewed as a theoretical expression of
one stage in this process of transition to modernity. Nicholas of Cusa
is nejther as thoroughly modern as some of his interpreters have made
him nor as thoroughly medieval as others have described him. His
political thought is indeed a “coincidence of opposites,” and, in fact,
his synthesis of papal monarchy and conciliar representative institu-
tions remained viable even in his own thinking for only a litde over
three years. Divine-right monarchy triumphed for a time in church
and state but the other part of his theory, the rule of law and
regularized participation through representative instititions, became
the basis of modern constitutional democracy. We may not have his
faith in the possibilites of achieving a “universal concordance” but
his attempt to do so combines many of the seemingly contradictory
elements in ancient and medieval thought and points towards the new
forms that they will take in modern times,

This discussion has been concerned with the interpretation of the
complex synthesis that resulted from that attempt to combine oppos-
ing elements. It is hoped that making available to a modern audience
an analysis and an English translation of the political thought of a
writer who died over five hundred vears ago “can help toward a
deeper understanding of our political traditions in their relevance for
the contemporary world.”” The problems that Nicholas tried to
resolve are still with us today. How can legitimate authority be
reconciled with individual freedom? What is the proper balance
between centralized and decentralized institutions and how can
individuals and groups participate in decisions that affect their
welfare? How can the relationship between religion and politics best
be understood and given institutional expression? What do the
history, tradition, and religious ideas of the West have to contribute to
the search for beliefs and institutions adequate to the needs of the

5 Alan Gewirth (trans.), Marsilins of Padua, The Defender of Peace, New York, 1956, p. xvii.
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contemporary world? Study of the Catholic Concordance, like that of
other great classics of the history of political thought, can “make us
aware of what these unsettled questions are [and] present us with the
best fruits of creative minds struggling to arrive at answers.”? If there
is a “Western Political Heritage,” the Catholic Concordance is an
important and original expression of its most central elements in a
crucial period at the beginning of the modern age.*

8 Robert Dahl, Madern Political Analysis, Englewood Cliffs, N.J., 1963, p. viii.
*The following chapters are recommended for course assignment: Bk. 1, chs, 2, 7, 8,
15-17; Bk, chs. 1, 2, 8, 12-1g, 21, 13, 34; Bk m, Preface, chs. 1-6, 235, 2633,
36—41.
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1401

1414—1418

1416

I417-1423

1423-1424

1424
1425

1426

Chronology

Great Schism. As a result of a disputed election after the
return of the papacy from Avignon to Rome there are two
and, after 1409, three claimants 1o the papal throne.

Nicholas Krebs (Cryffiz) born in Kues (Latin—Cusa) on
the Moselle river near Trier.

The Council of Constance meets to end the schism. In
1415 adopts decree, Haer sancta, asserting conciliar
supremacy in “matters of faith, extirpation of schism, and
reform of the church in head and members.” In 1417,
council votes to meet at regular intervals in the future, one
claimant to the papacy resigns, two are deposed, and the
council elects Martin V as pope.

Nicholas registers at the University of Heidelberg as
“Nycolaus Cancer de Coesse,” identified as “a cleric from
the diocese of Trier.” (Cusanus was in minor orders and
was not ordained as a priest for another twenty years.)

Studies canon law at the University of Padua, receiving
degree of doctor decretorum.

Council of Siena meets and adjourns, calling for another
council in seven years.

Cusanus visits Rome for the first ime.

Registers at University of Cologne as doctor in canon law.
Teaches canon law and studies philosophy.

Practices law in archdiocese of Trier.
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Chronology

1427

1428

1429

1430

1431

1432

1443

1434

Italian humanists write of the discovery of classical manu-
scripts in Cologne cathedral library by “Nicholas of Trier”
(Nicolaus Treverensis). Travels to Rome as secretary of
the Archbishop of Trier where he obtains papal grants,
confirmations, and dispensations allowing him to hold
several benefices in the archdiocese of Trier, which carry
endowed income. Henceforth he identifies himself as
“dean of the church of St. Florin in Koblenz.”

University of Louvain offers Cusanus professorship of
canon law which he declines. Offer repeated in I435.

Travels to Rome, bringing eleventh-century manuscript of
sixteen plays of Plautus, now in Vatican library.

Nicholas returns to Trier after the death of the archbishop,
becomes chancellor of Ulrich von Manderscheid, a can-
didate for the archbishopric. Disputed election appealed to
pope, who appoints #n outsider, Raban, bishop of Speyer,
as archbishop. Cathedral chapter elects Ulrich, with
Nicholas as witness.

Nicholas submits appeal to meeting of the Reichstag on
behalf of Ulrich’s candidacy, citing “divine and natural
law” and “the will of the clergy and people” (Meuthen,
Acta Cusana 1, 41 and 43). Church Council opens in Basel
to consider church reform and the Hussite heresy.

On February 29, Nicholas is formally incorporated in the
council to argue Ulrich’s appeal of the papal decision. He
is appointed to the Committee for the Faith.

From February until April, Cusanus is involved in discus-
sions with the Hussites (Bohemians) on the reception of
the Eucharist under two species, leading to his treatise,
Opusculum contra Bohemorum ervorem: De usn communionis,
In Apzil he writes 2 legal brief on the supremacy of the
council over the pope, De maipritate concilii. In mid-year
writes Libellus de ecclesiastica concordantia, later incorporated
as Book 1 and part of Book 11t of De concordantia. Late in the
year he completes De concordantia catholica, submitting it to
the council in December or January.

In February, writes treatise O the Authority of the President
in @ General Council (De auctoritate Dresidend).

xliv

Chronology

1435

1436

1437

1438-1439

1439-1447

1439

1448

1450

1452—1460

1453

1460

1464

Council forbids payment of annates and other taxes to
Rome.

Discussions at Basel with representatives of the Greek
church on the site of 2 proposed union council. Nicholas
votes for a site “favored by the pope and the Greeks.”

Council majority insists on Basel or Avignon, with the
minority including Cusanus favoring a location in Italy. O:
May 20 along with other members of the defeated minority
Cusanus goes to Bologna, is appointed by the pope as a
member of the papal delegation to Constantinople, and
negotiates the participation of the Byzantine emperor .mjm
representatives of the Greek church in a union council in
Ttaly.

Council of Ferrara—Florence negotiates unification of
Eastern and Western churches (immediately repudiated in
Constantinople) and condemns doctrine of conciliar

' supremacy.

Nicholas argues the papal side against the representatives
of the council at the meetings of the German Reichstag.

Nicholas publishes his best-known work, On Learned
Ignorance (De docta ignorantia).

Reichstag and princes support the papal side, leading to
1449 vote by remaining participants to dissolve rump
council at Basel. Nicholas is named cardinal of the Church
of St. Peter in Chains in Rome.

Nicholas named Bishop of Brixen (Bressanone) in the
Tyrol. Sent on reform mission in Germany.

In Brixen, involved in continual conflicts with Sigismund,
Duke of the Tyrol.

Publishes De pace fidei (On Peace in Faith) — E.m:wmm pos-
sibilities of agreement among the principal religions.

Submits reform proposal to Pope Pius I, calling for elec~
tive college of cardinals representing the “nations” of
Christendom.

Dies in Rome. His body is buried in the Church of St.
Peter in Chains, his heart in front of the altar of the chapel
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at Kues, built at his instruction along with a library for his
books and a home for the aged. 5till functioning today, it is
probably the oldest private foundation in Europe.

Hinschius
Jaffe

Kallen, OCC

Mansi
MG

PG
PL
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PREFACE

1. The matters being debated by this holy Council of Basel — which
might easily be considered novel by those who when doubts arise rely
unquestioningly on modern writers — demand that we make known
some of the learning of the ancient authors, long neglected by those
who are experiencing our current difficulties, and that we
demonstrate the superior qualities of our more enlightened forebears.
The discord that has arisen has produced this work by the acton of
heaven, overcoming our natural disposition and lack of preparation or
previous notice.

2.  Who, I ask, would not have been surprised, a few years ago, at the
events which we have now seen that have demonstrated the great
power of the universal councils — so long dormant, to the detriment of
the public good and the orthodox faith? But we see that the past is
being sought once more by those who pursue all the liberal and
mechanical arts. As if the wheel had come full circle, we eagerly
return to the weighty opinions of those authors. We see that all are
delighted at the eloquence and style of ancient letters. This is especi-
ally true of the Italians who, not satisfied with the literary excellence
that is appropriate to their nature as Latins, devote great effort,
following in the footsteps of their ancestors, to the writings of the
Greeks. We Germans, however, although not far behind in native
ability, must — because of the different position of the stars, not
through our own fault — defer to others in the pleasing exercise of
eloquence — since we are able to speak Latin correctly only with great
effort, overcoming, as it were, the force of nature.

Other nations should not be surprised to read in the documents
quoted below things that they have not heard before. For I have
collected many original sources that have long been lost in the
armories of ancient cloisters. Those who read these things therefore
should be aware that they have been quoted here from the ancient
originals rather than from some abbreviated collection. I ask that my
uncultivated style not deter anyone from reading, for an open and
clear meaning, humbly expressed without disguise, is more easily
understood even if it is less appealing, Nevertheless I hope that this
collection will be pleasing to all, especially, however, to the partici-
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pants in this holy Council, and in particular to you, Sigismund, our
invincible emperor crowned by the will of God, as well as to the

worthy Cardinal Giuliano [Cesarini], the most gentle [papal] legate to

our nation. If this work is approved by two such lofty authorities, no
one would be justified in rejecting what they have endorsed.

3. In my treatise on the Catholic concordance, I believe that it is
necessary to examine that union of faithful people that is called the
Catholic Church, as well as the parts that together make up that
church — i.e., its soul and body. Therefore we will consider first the
church itself as a composite whole, then its soul, the holy priesthood,
and thirdly its body, the holy empire. And everything will be studied
on the basis of ancient approved sources, as necessary to understand
the substance, the nature, and the combinations and joinings of its
members, so that we can know the sweet harmonious concordance
that produces eternal salvation and the safety of the commonwealth.

BOOKI

THE CHURCH IS5 A CONCORDANCE OF ALL
RATIONAL SPIRITS UNITED IN SWEET HARMONY
WITH CHRIST, THE WAY, THE TRUTH, AND THE

LIFE, WHO IS THE SPOUSE OF THE CHURCH

4. Since anyone endowed with the slightest intelligence can draw
the proper conclusions if he knows the basic principles, 1 will begin
with a few words concerning the underlying divine harmony in the
church. Concordance is the principle by which the Catholic Church
is in harmony as one and many - in one Lord and many subjects,!
Flowing from the one King of Peace with infinite concordance, a
sweet spiritual barmony of agreement emanates in successive degrees
to all its members who are subordinated and united to him. Thus one
God is all things in all things.? From the beginning we have been
predestined for that marvelous harmonious peace belonging to the
adopted sons of God through Jesus Christ who came down from
heaven to bring all things to fulfillment.

5. The Apostle [Paul] writing to the Ephesians demonstrates this
when he says at the beginning that a man shall leave his father and
mother and cleave to his wife and they shall be two in one flesh.? This
is a sacrament [which symbolizes the union] of Christ and the church.
If then the union of Adam and Eve is a great sacrament in Christ and
the church it is certain that just as Eve was bone of the bone of her
husband and flesh of his flesh so also the church is made up of the
members of Christ, bone of his bone and flesh of his flesh. Thus
Ambrose in Letter xvt 7o Irenaeus praises this epistle of Paul, “No

LFor the source of this definition in Ramon LIull, Ars Generalis, see Paul. E. Sigmund,
Nicholas of Cusa and Medieval Political Thought, Cambridge, Mass.: Harvard University
Press, 1963, p. 61.

21 Cor, 15:28.

3Eph. 1:15.
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epistle has bestowed such blessings on the people of God as this
one.” And he says that Christ sits at the right hand of the Father and
we all “will not only sit but will be seated together with Christ as his
flesh in heaven.” But in order for us to achieve that union of eternal
harmony in faith, he has set up a concordance of the different grades
in the church “making some apostles, others bishops, others teachers
.- .” so that each one “united in faith and knowledge may be in touch
with the head so that, so to speak, every member is present in Christ
who is head of all. From him one body of the faithful, united and
joined in rational harmony with the Word in every branch of the
ministry, helps to increase his body proportionately in charity so as to
produce one temple and one spiritual dwelling-piace for all. Here I
think we are to understand that there is 4 union in fajth and the spirit,
not only of the saints but of all the faithful and of ail the heavenly
hosts and powers so that by a certain concordance. of powers and
ministries one body made up of all spitits of a rational nature adheres
to Christ, their head, forming the framework of the church edifice in
such a way that the links between the individual adherents are not
perceived by the senses.” This and other excellent things are said by
Ambrose above. Jerome agrees in the next to the last section of hig
letter To Algasia, and in his letter, On Monogamy, he says: “Eve
signifies the church, because she is the mother of all the living: Adam
signifies Christ; their marriage is a spiritual union. Christ is the head
of the woman, and the woman, that is the church, is formed from the
side of the man and is flesh of his flesh.” There are many writings of
the saints on this subject that I think I must omit for the sake of
brevity.
6. And since it is very evident that every living being has been
created in harmony [concordantial, so also in the divine Essence where
life and existence are one and completely equal there is a most infinjte
concordance because no opposition can be present where there is
eternal life. But every concordance is made up of differences. And the
less opposition there is among these differences, the greater the
concordance and the longer the life. And therefore life is everlasting
where there is no opposition. On this basis you can perceive the basic
principles of the most holy Trinity and Unity because it is a unity in

.»m..mmmn. gonomn_hﬁ.ﬁ.gm.mmm@. gqun_o?.on Beyenka O.P, New York: F atherg
of the Church, 1954, no. 85, pp. 476—48c. .
SCE PL 22, pp- 1031 and 1053,
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trinity and a trinity in unity, and there is no opposition internally mw.:.un
whatever the Father is, so also are the Son and the Holy Spirit.
Behold the ineffable concordance that exists in a God who is three-
fold and unitary. From it anyone who wishes to study further the way
in which all the perfections that can be asserted or thought of God
exist in the greatest concordance of one essence and three vmamo.am
can derive the most lofty and incomprehensible truth to be seen with
the eyes of the intellect. .
7. Singce this concordance is highest truth itself — but this is not our
principal subject — it is sufficient to cite the comment om EUQ.EM
Magnus on the words, “Thou art Christ, the Son om. Em.rszm God
(Matt. 16) that “the Father is the source of life, éwp.aw is nrmb.bmrwn_
through the Son and flows to all things in the Holy Spirit.”” For in the
unity of the spirit there is a marriage between Christ and the .an.nr.
As Cyprian says in On the Unity of the Church, “Whoever wishes to
have God as his father can not be born again to life except @:.oc.mw n_.yn
Church, the mother of all living men.”” Then, since he is united in
spirit to Christ, he is a member of Christ and with our adherence and
agreement, Christ wansforms each of us mnnop.&m.um Hﬁw our H.ma_w. As
Augustine says to Consentius concerning the Trinity, “God, since @o
is life itself, gives us life when we are in some manner made sharers in
him. Since he is justice itself, he brings forth justice in us 5&8 we
live justly in adherence to him, and we are more or mmmm .Emﬁ in
proportien as we adhere more or less to him. Therefore it is written of
the only-begotten Son of God that as he possesses the éaoﬂ and
justice of the Father always in him, he has become for us E.n ﬁmma.u
and justice and holiness and redemption of God. >ono&5m@:wﬂ is
written, “He that glorieth in himself let him glory in the Lord.
8. In summary therefore, we may say that Christ is the way, the
truth, and the life, and the head of all creatures, the hushand or
spouse of the church, which is consttuted in a concordance of all
rational creatures — with him as the One, and among themselves, the
many ~ in various [hierarchical] gradations.
& Albertus Magnus, Commentarius in Matthaeum, 16:18 in August Bourgnet (ed.), Aiberti
Magni Opers omnia, Paris, 1890, 20, p. 638,

?St. Cyprian, De unitate exclesiae, ch. 6 (PL 4 P §19).
8St. Augustine, Ad Consentium (PL 33, P- 461).
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CHAPTER II

THE RELATION OF THE MEMBERS OF THE CHURCH
TO CHRIST IS ONE OF DIFFERENT GRADATIONS.
THIS IS ILLUSTRATED BY THE EXAMPLE USED BY
SAINT AMBROSE OF A MAGNETIC STONE AND THE

ARRANGEMENT OF IRON RINGS THAT ARE

ATTRACTED TO IT. THE HIERARCHICAL ORDER mOm,

THE ONCWOH.Z IS ANALYZED ON THIS BASIS.

9. Now let us investigate more closely how we should understand
this fundamental principle, that the church is organized on the basis
of union with Christ. First, all things in creation flow from one eternal
mH.E perfectly simple God and reflect him in varied ways and in
different degrees of perfection. The highest first created things
[angels] participate symbolically in the Firs Principle through a
mn_..EE God-revealing concordance. Icﬁoﬁwm“ since a finite creature
is incapable of concordance with the infinite they are infinitely
380.4& from the original infinite concordant essence in which the
Son is the image and splendor of the Father and three persons are
one God, the eternal Light. Nevertheless it [the angelic rank] is the
H.:w.vmmﬁ in its own mode of existence since it adheres to the Supreme
Being and is self-directing, and it exceeds other created things to the

degree that it resembles the uncreated simple Infinite Being. From

here, by an emanation of theijr nature, they transmir 2 lesser degree of
the [divine] likeness, and the lower tevels of creation are hierarchically
wnn_o:wnr 50 to speak, as shadows, figures, or likenesses of the preced-
ing higher natures. At last this process of multiplication into lower
and less i.oa._w beings exhausts its life-giving force, coming (o rest at
a mn&. pomt, with no remaining power but only enough for itself
which it is unable to communicate further. And so the last member of
that .oao_, ends in darkness. And such is the gradaton from the

Infinite down to nothingness, that all the intermediate gradations

depend on the First Principle and nothing in the whole hierarchical

order can be carried out by intermediaries except through the action

of the originating Principle.

10. Ho illustrate my point I shall cite the example that Ambrose

gives in his letter to Sabinus.! To explain the decline of human nature

'St Ambrose, Ad Sabinum (PL 16, p. 1193).
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in subsequent generations, he gives the example of a magnetc stone
which has such power to draw iron to it that it transmits its magnetism
to that material so that if one carries out an experiment in which
several iron rings are brought near that stone, it holds them all in the
same way. Then if you should move another ring next to the one that
is held to the stone and place the individual rings in order, while the
natural attraction of the stone holds them all in order, it attracts the
ones that are nearer more strongly, and those further away less
intensely. Thus I think of the Word from above as like a magnetic
stone the power of which extends through everything down to the
lowest being. Its infinite power is not lacking down through the ranks,
but there is a marvelous order of interconnection among finite and
limited creatures.

11. In the overall order, all created things demonstrate the Trinity,
since they are either spiritual, corpereal, or mixed. Spiritual things are
divided into three orders and each order is divided into three choirs,
so that throughout the heavenly choirs of angels there is a hierarchical
unity and the sign of the Trinity — a unity in trinity and trinity in unity.
And so who can capture the hierarchical subdivisions in each choir
from the highest to the lowest angel, and then within each angel in
terms of its constitutive principles?? If you look further, you can find
this hierarchy repeated in its own way in corporeal nature — as three
orders with three choirs in each. Just as the highest sphere in this
hierarchy, the prime mover or ninth sphere, is like the shadow of the
lowest angel, so the earth is its lowest reflection — the basest of the
elements. There is also a third or mixed type of nature which is
modeled on the others because it is composed of the rational, the
sensate, or the vegetative, and in this there are also orders and choirs
as among the angels. And [the realm of] the elements is the shadow of
this hierarchy. We will discuss this elsewhere.

12. These matters are important because the nvestigation of all
things in nature and the whole of creation depends on them. For
when the concordance of differences in the whole universe is

ICE Dionysius the Areopagite, The Ecelesiastical Hierarchy, 1, 3; The Celestial Hierarchy, «,
2, translated in Pseudo-Dionysius, Complere Works, New York: Paulist Press, 1987.
Many medieval writers including St. Bonaventure and Hugh of St. Victor, as well as
Peter Lombard, The Sentences, spoke of the nine choirs of angels. For discussion by
Nicholas of Cusa before the composition of the Concordantia, see his Christmas 1430
sermon printed in Nicolai de Cusa, Opera omnia, Xv1, 1, Sermones 1, 1302441, Fasc. 1,
Sermwo 1, no. 14, citing Dionysius.
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examined, wise men perceive that there is a marvelous combination in
zuEno_.n_uo.Sro_m world shares in a mutual spherical interaction, and
nﬁ.J&_Em is ordered to a single end. Suffice it for our present investi-

_w.impa@.ﬁ& and are preserved in union and harmony with their natura]
on.mubma:m source, the church which is our subject is made up of the
rational spirits [angels] and men who are united with Christ -

although not all in the same way but hierarchically, as is evident from
the example of the magnet.

CHAPTER 1I1I

ROM THE BEGINNING TO THE END O¥ TIME THE
URCH IS ONE AS CHRIST IS ONE, CHRIST WHO
E 1S THE TRUTH IS EXPRESSED IN VARIOUS
SCRIPTYRES, SIGNS, AND SACRIFICES APPROPRIATE
TO THE TIME AND PLACE, ALTHOUGH IN a
CLEARER MANNER AT ONE TIME THAN ANOTHER.
THE MEMBERS OF {THE BODY OF] CHRIST WERE
ENDOWED WKI'H INCREASING HOLINESS AND
TRUTH UNTIL ™HE COMING OF CHRIST. FROM
THEN UNTIL THE END OF THE WORLD; THEY HAVE
SUCCESSIVELY BEEN OF LESs HOLINESS AND
TRUTH. PARADISE SIGNIFIES THE REIGN OF THE
CHUR

AL

13. Now it is indicated above by Ambrose that

which blessed Paul calls the heavenly Je alem, MNM ”MMHMEHW
lasting city established by God, a house not by t with hands u
of angels and men.! Part of the church reignd\pow SE.M God in
heaven, being made up of men

1 .
St. Paui, Galatjang 4:26; Hebrews 1 3145 1 Cor. 5:1.
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tabetpacle made by Moses when God commanded him to do all
things'\ss he directed him on the mountain. And in this true tabernacle
i which God and not man has made, the Highest Bishop of
¢ Eternal Pontff in an everlasting priesthood, the High
Priest accoiding to the order of Melchisedech, has entered behind
the veil, that 1§ into heaven itself, by shedding his own blood to obtain
2 holy and eternal redemption.? He sits at the right hand of the Father
in the glory of the Father’s majesty and intercedes for us not with
words but in acts ®f mercy. The King of Kings and Lord of Lords
through whom kings\reign and legislators determine what is just, rules
a heavenly and ear government — indeed the whole universe,
whether a spiritual realry in heaven or a temporal realm on earth. He
disposes and directs it Xy its various orders and he rules over a
heavenly and earthly court\In accord with the needs of the times he
assigns their duties to angels and men in a wondrous order and
decrees what is to be done at edch time whether by private inspiration
or more public direction.
14. 'The holy doctors demonstrate in many passages that when the
soul feeds on the food of wisdom 1% becomes a sharer in the divine
nature.’ For the Son is the Wisdom df the Father. And as Ambrose
writes in his twelfth letter to Irenaensy, God revealed this Faith in
Christ through the prophets and the apostles and the treasure of his
scriptures, so that we might know here by ¥aith and there see face to
face.* There is more on this subject in that lekter. Likewise Augustine
in the second question of his Letfer to Deogratias in which he speaks at
length about the problem of the diversity of sachficial rites, says that
the one Christ is thus expressed in different sacrificial ceremonies in
accordance with the time and place just as the same\idea is expressed
in a variety of languages.® And this variety was established and com-
manded for the salvation of men by God who is neker lacking in
justice and goodness to mortals. For one and the sam religion is
observed at one time by some customs and signs, at othé times by
others, earlier in a more hidden fashion and later more openly, earlier
by a few and later by a larger number. Hence, as he adds on the same
subject in the third question, there was a gradation among

?Hebrews 7:9. #2 Peter 1:4.

*Galatians 3:26 in St. Ambrose, Ad Horentianum (PL 16, p. 1126).

58t Augustine, Ad Deogratias, Leiters aof St. Augusiine, trans. Sister W, Parsons, New York:
Fathers of the Church, 1953, u, pp. 158ff.
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saysk ‘In those cities in which there once were high priests and leading
Mcono of Fm law among the pagans, primates and patriarchs have
een estrblished who have the right to pass judgment on the rest and
. v & more important business of not one but several prov-
inces. . Thus\ where there were archpriests among the pa ans,
ﬂrzmumz archbighops have been established to head E&«E:M m:zru
inces. Where thers was a metropolis ~ which is translated as a nEwﬂrﬂ.

m_ of these by divine and human Ja 15 This is also the opinion of
ﬁowmmm. Anacletus, Clement, Anytus,\Julius, and of other Roman
39. And this argumentation is to be noted\ well for it demonstrates
that church government was added to the temporal power as the soul
to the body so that where there was temporal ruldand earthi .
ment, a Christ-directed rulership i i
peace and harmony in the appropria
power. H.H remains to give fuller consideration elsewhere to whar has
cmma. said. Now let us touch on certain fundamentals) and th

specifically on the subject of the priesthood, , -

15
Pope Leo IX, Ad Petrum et Joannem Episcopos (PL, 143, p. 730).
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CHAPTER VII

THE ECCLESIASTICAL HIERARCHY HAS ORDERS AND
RANKS LIKE THOSE OF THE ANGELS. THIS IS
PROVEN BY EXAMPLES AND INTERMIXTURE.

40. Earlier when we were discussing the hierarchic orders and
choirs we said that just as in the hierarchy as a whole there is a
highest, intermediate, and lowest rank, in the highest part of each
created hierarchy there are also different ranks up to the one that is
first in rank. Just as there are three orders in the angelic hierarchy, so
also in the first order again there are three choirs. And although there
is a gradation in this manner in any choir, [ now wish to show that a
continuous ordered relationship of concordance is found throughout
the whole hierarchy. In the last choir of the first order the illumination
carried out in the first order remains within it without being com-
municated, so that its influence ends there. Yet that choir is sdll
connected with the upper part of the succeeding first choir of the
second order so that without communicating the radiance belonging
to the first order, it actually communicates a radiance sufficient for
the second order so that there is an unbroken sweet melody in a
cantinuous hierarchical order. On this basis, let us imagine that the
first order has 21 degrees of spiritual illomination which act there and
are more than are necessary for the first choir. The first choir
attempts to share these with the second choir but cannot wholly do so.
Thus the second choir receives only 20, And that choir cannot com-
municate the totality of what it has received, and hence it communi-
cates 19. And because the order consists of three degrees of light, the
lowest choir in that rank cannot communicate them further and
therefore it remains purely passive as far as that order is concerned.
Hence the 18 degrees which it can communicate pass down to the
next lower order and thus successively down to the last choir of the
third order which will have twelve.
41. And from this we may conclude that since God is infinite light,
every light outside of God, being created and finite when it is com-
pared to God, is considered reflection of the Infinite Light. And the
more distant it is from God, the darker it is, although in heaven the
eternal divine Light embraces every spirit with a radiance that com-
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pletely fulfills the desire of each, Thus returning to our argument, in
the orders of religion and that part of the church which is considered
more spiritual there are nine choirs from that of bishops down to that
of monks. The highest order consists of the bishop, priests, and
deacons, all consecrated. The intermediate order is made up of the
subdeacons, acolytes, and exorcists, who are mixed. The lowest are

the readers, the porters, and the tonsured, who are not consecrated.

Likewise the order of deacons, subdeacons, and acolytes possesses

comparatively more holiness because it contains two consecrated
choirs. Again the order of the priests, deacons, and subdeacons is
consecrated but extends below the first order. And so with other
mixtures. But monks are linked to the tonsured choir, since they are
midway between the laity and the clergy,

CHAPTER VIII

THE PRIESTHOOD IS 4 TRINITY OF ORDERS,
GOVERNING POWER, AND CATHEDRA WHICH ARE
ITS SPIRIT, SOUL, AND BODY. AS IN ORDERS, S0

ALSO IN GOVERNING POWER AND CATHEDRA,

THERE I35 A HIERARCHICAL GRADATION. THE

CHAPTER ALSO DISCUSSES THE HOLINESS OF THE
PRIESTHOOQD.

42.  Similarly, in accordance with what appears above, the ruling
power that is the basis of government and pastoral care is divided into
orders. The first order is made up of the pope, the patriarchs, and the
archbishops; the second order, of the bishops, archdeacons, and
deans; the third, of priests, deacons, and subdeacons. And they have
mixed gradations and subordinate connections among themselves,
D. 89 [c. 7] A4d hoc telis us that as in the case of the heavenly ranks,
such a diversity of grades must work to preserve the whole so that a
great differentiated order is tnaintained. Also on the subject of the
unity of the whole cashedra’ it should be noted that the whole priest-

! Cathedra — litezally, the chair or throne of 2 bishap. It symbolizes the bishop’s teaching

authority. The First Vatican Council {(1870-71) declared that the pope is infallible when
speaking on faith and morals, ex cathedra, that is, in his official teaching capacity,
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hood constitutes the church as one body, and the o.aﬂ,m of the
priesthood are like its soul and the Holy Spirit is its spirit, so ﬁ.rmﬁ the
priesthood in the church is made up of body, soul, mam spirit. And
because the Holy Spirit performs the actions of .&m. priests Mﬁnocmr
the imprint [character] received at ordination, the priesthood is holy.
That the Holy Spirit works through the priest has already been m.&oﬁw
above by Augustine in Book 11 of Against the hu..a% ﬁw\ Parmenianus,
and by Albertus Magnus discussing the creed in his work, On the
Sacrifice of the Mass,® and by others, nearly all of them a.ooﬁcnm.

43. Therefore although many priests may _umoou.ﬁm mnEm.Smnow and
heretics now and in the future, the words of Christ remain true .ﬁrmﬁ
promised that the holy priesthood would remain in him mE.w he in it
until the end of the world. Hence the body of the ﬁdmmﬁroon._u
although it is weak and mortal and subject to error in m.ﬂm m.ﬁn&nmm,. is
still not (so} as a whole since the majority always remains in the ».m.:&
and law of Chyist, as Cyprian concludes in his letter .n.u Novatan
where he says: “Although every man is a liar, God is stll nd.ﬁ:?r
Hence the greater and better part of the confessors stand firm n.”anrn
faith and the truth of the Lord’s law and teaching.” And as “the
worthiness of the other apostles was not diminished by the fall of
Judas, so also the other priests do not lose their worth c.: account of
the departure of some priests from the faith.””* From this I deduce a
E.ovo%n.ou which is not unimportant for our purpose that the
majority of the priests always remains in the [true] faith and law. And
this is an additional important basis for what follows.

H N_ﬂwnmuswvwwwmﬂ:m, De sacrificio missae, 11, g (Alberti Magni, Opera omnia, ed. A. Bourgnet,
+Mﬂdwwmww“._ m.%m MM. %M".M..W.\w the Church, trans. Roy J. Deferrari, Washington, D.C.; The
Fathers of the Church, ch. 22 (p. 177).
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hear from you I impute to myself. If you believe anything good of me
Xmpute it to yourself for we are one in him who says: “That all may be
onge as thou, Father, in me and I in thee, and these are one in us!’ 2
And this letter is to be especially noted becanse three bishops sit as
rulers\in one chair of Peter, and of these the highest is the bishop of
d as all bishops were joined to these sees at the time of the
Nicaea® and before, and after that time all bishops went
o1, 50 there is one cathedra for one episcopate made up of
all the bishops, in which the Roman bishop sits in the first place,
58.  And agaih, although some popes such as Liberius, Honorius,*
and others who $at for a time in the chair of Peter fell victims to the
error of schism, the see remained unblemished. It should especially
be kept in mind, I hink, that it is a certain rule and secure strength
that the sees which have been founded by the Roman see when they
are united to it as its dalghters are considered [part of] one see and
cathedra, although certain Rontiffs, both in the direct succession in a
straight line from the Romin pontiffs and in collateral ones [from
other bishops] have fallen io heresy. For the generations from
Abraham . to Christ are namej by Matthew in succession, [and]
although not all in the line were holy, it reached to Christ. So in the
church, which this succession symbolizes, a straight line of pontiffs
reaches to Christ despite the evil conlluct of intermediate popes. For
that line or holy cathedra will endure without defect even to the
consummation of the world. Hence whobyer thinks that he is in the
Christian faith should observe the infallibly rule of Cyprian that the
majority always continues in the faith and ue law, and whoever
separates himself from it [the majotity] separites himself from the
church of the faithful. Hence Cyprian says\to Florentius and
Pupianus: “If certain ones have fallen away from the faith, has their
unbelief disproved the fidelity of God? No! God tells the truth and
every man is a liar. It is said in the Gospel that when hig disciples left
him as he was speaking, he turned to the Twelve and shid:
not also wish to go?’ Peter answered him saying: ‘Lord, to

2Pope Gregory I, Ad Eulogins (PL 77, pp- 868-89g).

$The Council of Niczea {A.D. 325) is recognized as the first Ecumenical Colgeil. Tt
condemned the Arian heresy and adopted the Nicene Creed.

%ovm Liberius (352—366) was forced by the emperor to subseribe to Arianism, Py

Honerius (62 5—638) was condemned by the Council of Constantinople for subscribi 4

to the Monothelite heresy that asserted that Christ had only one will, rather than 2

human and a divine will,
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we go? Thou hast the words of eternal life. And we believe and know
at Thou art the Son of the Living God.” Peter upon whom the
chich had been founded, teaches in this passage that although the
obstimate and proud multitude of those who do not wish to hear may
depart, the church does not withdraw from Christ. And these are mg.m
church: the people united to the priest and the shepherd to his
flock.” .
59. This is colxect doctrine, for Peter spoke in the name of the
whole church as its\tepresentative. And still many fell away from the
church; even among the apostles there was Judas. Therefore the true
church of the faithful is made up of those who consider themselves to
be in the faith of Christ andhconstitute a majority in union ﬁE.EmN.H
pastor and with Peter and his thair. Leaving this conclusion which is
evident from the above, I will try\tg add a few more general observa-
tions on this matter. For the passage in which Christ prayed that
Peter’s faith would not fail® — and s was heeded because of his
holiness ~ is explained as referring to theMaith of the church. Others
however, for instance, Albertus Magnus writing on the same passage,
also understand it as indicating that the faith\of Peter and his suc-
cessors will not ulimately fail.” Sudll others, as Golva explains, under-
stand it as referring to the faith of the Roman churdh.?

¥ St. Cyprian, Ad Florentium Pupianum (PL 4, p. 418ff).

®Luke 22:32. \
7 Atbereus Magnus, Commentarius in Lucam, 22 (in A. Bourgnet (ed.), Alberzi

omata, XX, p. 685). .
Nicholas de Gorra, Commentaria in quatiuor evangelia, Cologne, 1537, f. 456v.

CHAPTER XV

THE PRESIDING BISHOPS REPRESENT THE
CHURCHES UNDER THEM, AND IN THIS WAY THE
CHURCH IS IN ITS BISHOP. THERE IS ALSO
DISCUSSION OF THE RULERSHIP OF THE ROMAN
BISHOP — IN WHAT WAY HE IS FIRST AMONG THE
BISHOPS OF THE FAITH,

6o. To give a clearer understanding of our meaning, let us recall the
things touched on above when we quoted St. Cyprian and Leo .HN to
the effect that every ruler is assigned a rank for his office according to
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the law and privileges of the place over which he rules, and also that
the ruler represents the whole church united to him ~ as Cyprian says,
the church is in its ruler.! On that subject we say first that, as
Ambrose writes in [C.] 2 q. 7 [c. 37] Beati, “Rome has the rulership
and the headship of the nations” and this was done by divine intention
so that “the center of holiness would be located in the place where the
center of superstition had been,” Therefore the Roman bishop has
the rank in [church] government that Rome had among the pagans.
On this, see D. 8o [c. 1} Urbes quoting Pope Lucius, and Pope
Clement in the chapter [c. 2] In Illis of the same Distinction. And this
atrangement was divinely inspired according to Leo in the chapter

[c. 4] Fllud of the same Distinction, on which see also D. gg [c. 1], -

Provincige,

61.  Although Peter was set over the others by divine grant, accord-
ing to Anacletus and to St Jerome in the first book of Against Jovinian
this was done with the concordant agreement of the apostles.” As
Augustine says above, the successors of Peter occupy the same chair;
therefore the special privileges of the chair are the same now as then,
Hence just as Peter was prince of the apostles, the Roman pontiff is
prince of the bishops since the bishops succeeded the apostles. There
is almost an infinite number of writings of the saints an this, This
rulership is over all men in the church of the believers, for he is the
captain of that army, as Emperor Leo wrote to Theodosius, Emperor
Valentinian also wrote to Theodosius: “The most blessed bishop of
the city of Rome to whom antiquity gave the priestly rule over all has
the power of judgment in matters of faith.” And below: “Because of
this power and according to the solemn decree of the councils, the
bishop of Constantinople also appealed to him in writing on the
dispute which had arisen concerning the faith.”? Likewise Emperors
Marcian and Valentinian wrote: “T'o Leo, the Archbishop of Rome,
the glorious city: Your holiness Possesses the rulership in the epis-
copate of the holy faith . . ™ On this, see D. 12 [c. 2] Praeceptis; [c] 24
9. 1 {c. 12) Quotiens; and C. 16 q. 1 [c. 52] Frater noster. Hence 1
understand C. g q. 3 [c. 14] Aliorum as meaning that every believer is

LCf, nos. 34-38.

23t Jerome, kmemaE.waﬁ.E.aams. L, 26 (PL 23, p, 258). Pope Anacletus is quoted in the
Decratum, D, 21 . 2.

3 Valentintanus, A4 Theodosium (PL 34, p. 859).

*Valentinianus and Marcianus, A4 Leonem, 1 (P1, 54, p- 8og).
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subject to the pope as long as he is head of the whole cw&n ie,in Eo
faith, for the body [of the church] is made up of the cmr@nwm. Jerome
also speaks in this way to Damasus in the tenth @com.nom .om De
Cathedra: “If anyone is united with the chair of Peter, he is :.::.& o
me.”* However a matter of faith is not always defined by the arbitrary
will (lit. — at the nod) of the Roman pontiff alone mo_.. he ons.E be a
heretic — on which more will be said below.® Indeed in m.mn_m:w:m on
matters of faith which is why he possesses the primacy, he is subject to
the council of the Catholic church.

38t. Jerome, Ad Damasum (PL. 22, p- 355).
Book 11, chapter 18.

CHAPTER XVI

THE ROMAN CHURCH SOMETIMES MEANS THE SEE
OF ROME; WHEN THIS IS THE CASE; HOW ?fwzu‘m
SEES THERE ARE; AND WHICH IS FIRST. ROME’S
PRIMACY WAS DERIVED FROM THE PAGANS SINCE
THE ROMAN BISHOP POSSESSES HIS POSITION OF

EMINENCE BECAUSE OF THE POSITION OF THE CITY

OF ROME. THIS IS SUPPORTED BY MANY
ARGUMENTS, NOT LEAST OF WHICH S THE
PRIVILEGE GRANTED BY CHRIST.

62. Hence it should be noted that the Roman church is moEmnmEnw -
even usually — understood as meaning the Roman see. In the time of
the Nicene Council, there were three sees, those of Rome, Alexan-
dria, and Antioch, although the bishop of Elia, Emﬁ is, ‘-mEmm._o_B_ was
always honored, as appears in chapter 6 of m.a. Nicene Council' and in
D. 19 [¢c. 9] Anastasius; D. 66 [65] [c. 7] Quoniam Mos; and D. 22 [c. 2]
Sacrosancta. After that council, the sees of Jerusalem and Constan-
tinople are also found in the acts of the councils, and v.mnmcmn Con-
stantinople was the new Rome the bishop of Oobmmmugoﬁm called
himself the universal pawiarch in a particular nozEu.H before
Chalcedon, and these five are called the patriarchal sees in D. 22

'Council of Nicaea, canons 6 and 7 (Mansi z, pp. 670ff).
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the law and privileges of the place over which he rules, and also that
the ruler represents the whole church united to him ~ as Cyprian says,
the church is in its ruler.! On that subject we say first that, as
Ambrose writes in [C.] 2 q. 7 [c. 37] Beati, “Rome has the rulership
and the headship of the nations” and this was done by divine intention
so that “the center of holiness would be located in the place where the
center of superstition had been,” Therefore the Roman bishop has
the rank in [church] government that Rome had among the pagans.
On this, see D. 8o [c. 1} Urbes quoting Pope Lucius, and Pope
Clement in the chapter [c. 2] In Illis of the same Distinction. And this
atrangement was divinely inspired according to Leo in the chapter

[c. 4] Fllud of the same Distinction, on which see also D. gg [c. 1], -

Provincige,

61.  Although Peter was set over the others by divine grant, accord-
ing to Anacletus and to St Jerome in the first book of Against Jovinian
this was done with the concordant agreement of the apostles.” As
Augustine says above, the successors of Peter occupy the same chair;
therefore the special privileges of the chair are the same now as then,
Hence just as Peter was prince of the apostles, the Roman pontiff is
prince of the bishops since the bishops succeeded the apostles. There
is almost an infinite number of writings of the saints an this, This
rulership is over all men in the church of the believers, for he is the
captain of that army, as Emperor Leo wrote to Theodosius, Emperor
Valentinian also wrote to Theodosius: “The most blessed bishop of
the city of Rome to whom antiquity gave the priestly rule over all has
the power of judgment in matters of faith.” And below: “Because of
this power and according to the solemn decree of the councils, the
bishop of Constantinople also appealed to him in writing on the
dispute which had arisen concerning the faith.”? Likewise Emperors
Marcian and Valentinian wrote: “T'o Leo, the Archbishop of Rome,
the glorious city: Your holiness Possesses the rulership in the epis-
copate of the holy faith . . ™ On this, see D. 12 [c. 2] Praeceptis; [c] 24
9. 1 {c. 12) Quotiens; and C. 16 q. 1 [c. 52] Frater noster. Hence 1
understand C. g q. 3 [c. 14] Aliorum as meaning that every believer is

LCf, nos. 34-38.

23t Jerome, kmemaE.waﬁ.E.aams. L, 26 (PL 23, p, 258). Pope Anacletus is quoted in the
Decratum, D, 21 . 2.

3 Valentintanus, A4 Theodosium (PL 34, p. 859).

*Valentinianus and Marcianus, A4 Leonem, 1 (P1, 54, p- 8og).
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subject to the pope as long as he is head of the whole cw&n ie,in Eo
faith, for the body [of the church] is made up of the cmr@nwm. Jerome
also speaks in this way to Damasus in the tenth @com.nom .om De
Cathedra: “If anyone is united with the chair of Peter, he is :.::.& o
me.”* However a matter of faith is not always defined by the arbitrary
will (lit. — at the nod) of the Roman pontiff alone mo_.. he ons.E be a
heretic — on which more will be said below.® Indeed in m.mn_m:w:m on
matters of faith which is why he possesses the primacy, he is subject to
the council of the Catholic church.

38t. Jerome, Ad Damasum (PL. 22, p- 355).
Book 11, chapter 18.

CHAPTER XVI

THE ROMAN CHURCH SOMETIMES MEANS THE SEE
OF ROME; WHEN THIS IS THE CASE; HOW ?fwzu‘m
SEES THERE ARE; AND WHICH IS FIRST. ROME’S
PRIMACY WAS DERIVED FROM THE PAGANS SINCE
THE ROMAN BISHOP POSSESSES HIS POSITION OF

EMINENCE BECAUSE OF THE POSITION OF THE CITY

OF ROME. THIS IS SUPPORTED BY MANY
ARGUMENTS, NOT LEAST OF WHICH S THE
PRIVILEGE GRANTED BY CHRIST.

62. Hence it should be noted that the Roman church is moEmnmEnw -
even usually — understood as meaning the Roman see. In the time of
the Nicene Council, there were three sees, those of Rome, Alexan-
dria, and Antioch, although the bishop of Elia, Emﬁ is, ‘-mEmm._o_B_ was
always honored, as appears in chapter 6 of m.a. Nicene Council' and in
D. 19 [¢c. 9] Anastasius; D. 66 [65] [c. 7] Quoniam Mos; and D. 22 [c. 2]
Sacrosancta. After that council, the sees of Jerusalem and Constan-
tinople are also found in the acts of the councils, and v.mnmcmn Con-
stantinople was the new Rome the bishop of Oobmmmugoﬁm called
himself the universal pawiarch in a particular nozEu.H before
Chalcedon, and these five are called the patriarchal sees in D. 22

'Council of Nicaea, canons 6 and 7 (Mansi z, pp. 670ff).
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ic. 7] Diffinivimus. The question, we read, was settled in the following
way in the Council of Chalcedon: Henceforth in the canons mention-
ing both the vicar of the Apostolic See and the patriarch of Constan-
tinople it was defined by the decree of the judges of the council that
the Apostolic See should hold the first place becanse it was the old
Rome, and Constantinople the second place as the new Rome, see
D. 2z [c. 3] Constantinopolitanae, although Constantinople was to
enjoy the same privileges of primacy, see D. 22 [c. 6] Renovantes. And
although at that time Pope Leo tried in many letters to reverse the
part of the definition which said that the patriarch of Constantinople
would have second place — on the grounds that it went against the
faws of the Council of Nicaea which, he wrote, were inviclable? -
nevertheless this usage was established over 2 long period of time,
Hence in the actions of the universal councils which followed, Con-
stantinople always preceded Alexandria, see D. 22 fc. 6] Renovantes
and the following chapter [c. 7], and [Decretals, v 33] De privilegiis,
fe. 23] Antigua. 1 find these five sees called the heads of the church in
the seventh action of the acts of the Eighth Universal Council in
Constantinople,® and they are called apostolic sees in [Cl1q.7][c 4]
Convenientibus and those occupying them are also called popes, as
appears in the same place, as in Para. Jtem Tharasius. In what way they
are considered heads is discussed below. And just as the Pope of
Rome is often called a patriarch, as is done practically throughout the
acts of the councils, especially those of the Eighth Universal Council,*
the other patriarchs are also called popes, as the Gloss on D. 40 [c. 6]
i Papa notes as well as the text of [the Gloss on] [C.] 22 q. 2 [c. 6]
Sane Para. Item: Si Romanorum. But this is not very relevant to our
purpose,

63. Now it should be noted thar the Apostolic See has the first place
over all, see D. 22 [c. 4] De Constantinopolitana, Hincmar, the Arch-
bishop of Rheims, in the 1 5th chapter of his work against the bishop
of Laon, guotes from the brief [but] important definition of the
Council of Nicaea in which, he said, the ancients held that every
hierarchical gradation of primacy which existed among the pagans
was established by the inspiration of the Holy Spirit.’ And therefore

*See Pope Leo 1, 4d Marcianzm (PL 54, pp. 9o1fE).

*Eighth Council, Constantinople v, Action 8§ (Mansi 16, p. 140}

*Eighth Council, Constantinople v, ¢. 17 (Mansi 16, p. 7).

FHincmar of Rheims, Opuscutum contre Hincmarum Latdunensem, ch. 1 5(PL 1206, p. 332).
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the definition of the Council of Chalcedon says that Rome has the
primacy according to the canons, but the ancients would observe the
rule regarding a city’s privileges that it should keep the governmental
rank held by the high priests and others in the pagan cities.® But there
is no doubt that the pontff in the Capitoline of Rome was the highest
officer in the temple of Jupiter and so it is [today] in the time of grace.
Hence Empress [(Galla] Placidia, when she wrote to her son, H.Vm
emperor, said: “Because Rome is the greatest of cities and the mis-
tress of all lands, Peter established the first rank of the divine episco-
pacy there.”” That the ancients argued primacy from the rank of the
cities involved is also evident in the dispute in the 12th action of the
Council of Chalcedon, where the attempt is made in many arguments
to prove on this basis that the bishop of Nicaea had been placed by the
court over the bishop of Basianopolis.® In the first chapter of the
Council of Turin it is also defined: “Whoever has proved that his city
is and has been of metropolitan rank, let him hold the primacy.”®
64. Note that primacy is derived from, and primarily based upon,
the ranking of the city. The definidon by 150 fathers and also after-
wards by the Council of Chalcedon that placed the see of Constan-
tinople after that of Rome is based on this, when it said: “The fathers
were right to return its prerogatives to the see of old Rome oz.mnno_::
of the ruling power of that city. Guided by the same intention, 120
most reverend bishops acted correctly in giving equal privileges to the
holy see of the new Rome [Constantinople] since they judged that the
city honored with the presence of the emperor and mmumﬁm.m_uos_ﬁ_
enjoy privileges equal to those of the old Rome and have an 5..@031
ance in church affairs like it, and rank second after it.””*® This is the
incontrovertible argument which was approved at the Council of
Chalcedon, And although the emperors gave exemptions te certain
prelates, nevertheless as is indicated there, this ancient right has
always remained unaffected and secure. Hence, insofar as what we
say approaches the truth, it can be concluded that if we were to argue
the primacy of a see on the basis of the sanctity of the first one to
exercise authority there or out of reverence for its location, there is no

®Council of Chalcedon, Action 16 (Mansi 17, p. 443).

"Galla Placidia, Ad Theodosurm (PL. 54, p. 861).

8 Council of Chalcedon, Action 13 (Mansi, 7, p. 302).

*Council of Turin, c. 2 (Mansi 3, pt 861). )

¥ Council of Chaleedon, ¢, 28 (Mansi 7, p. 370). See also c. 16 (Mansi 7, p. 41).
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doubt that Jerusalem would be first for there the Highest Pontiff
washed the church in His blood. Tt was also the see of the Apostle
James, the first archbishop, as appears in the first action of the Eighth
Universal Council, about whose see [cathedra] Eusebius writes well in
Book v, chapter 16."' Also the writers on the canonical epistles [of
the New Testament] assert that those of James are placed first because
he was the first to hold the see of Jerusalem which was the first in
Christendom. Paul also puts James first when he speaks of the pillars of
the church. Alexandria is not allotted the first position because its first
bishop, Mark, is not placed ahead of Saint John, the Beloved [Dis-
ciple], and Mark presided in Alexandria and John in Ephesus. Yet
neither is Ephesus preferred over Alexandria because of jts importance
a5 a bishopric since Alexandria was of greater secular importance than
Ephesus. But we should believe that both factors, not only secular
importance but also religious reasons were involved in determining the
pre-eminence of these sees — ag Pope Innocent writes to Alexander
concerning the see of Antioch, where he says: “Hence we note that this
rank was given to it both because of the importance of the city and
because it was shown to be the first see of the first apostle. 12
65. Nevertheless, although in the beginning the ranks in the church
were assigned by the sacred councils and holy fathers according to the
[secular] importance of the place, the rank of the bishop of a given
locality does not increase with an increase in temporal power unless
there is a decision of a council to this effect. Hence when Acatius said
that he was bishop of the royal city and therefore of such high rank
that he could not be judged by the Apostolic bishop, Pope Gelasius
wrote to the bishops in Troy that he laughed at this, saying: “Was the
empire not ruled for lengthy periods from Milan, Ravenna, Sirmium,
and Trier? Have the bishops of these cities assumed more than what
was allotted to them in antiquity?”!* There is more on this there. Also
on this topic Pope Anastasius says in a letter to Bishop Alexander
which begins: Ousy o honor, that the church of Antioch has yielded to
that of Rome and that metropolitan bishops should not be named by
the emperors but according to the ancient custom of the provinces, !*
On this, see D, 10 [c. 1] Tmperiali,
66. Because there has been a lengthy discussion of this above, I
! Eighth Council, Constantinople 1v, Action 1 (Mansi 16, p. 27), and Fusebius of
Caesarea, Fedesiastical fHistory (PG 20, p, 68).

2Pogse Innocent L, Ad Alexandrum (PL 20, P. 548).
BPL 59, p. 71. YPL 20, p. 48.
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think that we may conclude that the Roman see nm.wﬂ_% possesses the
primacy by the statutes of the councils, becanse of its mwﬁ.u_ma :n%cﬂﬂ-
ance, [and] by divine grant, for the mpnﬂnmmn. of the faith an A _m
preservation of peace, and on account of rms.nm had so many holy
popes, more than thirty of whom in succession were crowned as

martyrs for the faith.

CHAPTER XVII

THE ROMAN CHURCH IS SOMETIMES UNDERSTOOD
AS MEANING ALL THOSE DIRECTLY CONNECTED TO
IT; AND SOMETIMES THE SEE IS TAKEN AS
MEANING THE PONTIFF. THE [ROMAN] CHURCH
SOMETIMES MEANS THE POPE, THE CLERGY, AND
THE FAITHFUL OF HIS DIOCESE, SOMETIMES IT
REFERS TO HIS SUBJECTS AS A METROPOLITAN,
SOMETIMES TO THOSE SUBJECT TO HIM AS A
PATRIARCH, AND SOMETIMES TO THE CHURCH OF
THE FAITHFUL. THERE IS ALSO A DISCUSSION OF
WHAT IT MEANS TO SAY THAT THE ROMAN CHURCH
CANNOT ERR.

67. Sometimes however the Roman church is taken for those E\Mwﬂ
directly connected to the Roman an.or.. See, for mwmgﬁ_.ﬁ _n
pamphlet of Leo IX against the claims of gpnwmo« oﬁ Om.umﬁmumﬁow e,
chapter 32, where he says that the Roman n?wm,nr is like Em. hinge mw
which the door of the church turns and it will always remain mﬁ.ﬁ.
His clergy are called cardinals cmnmsmm.\&@ are close to that wEnm.n
[cardo). The Emperor Constantine writes to movm.h»m“&:u m”._z. e
beginning of the acts of the Sixth Universal OoqEnn to mobm. nm
persons from his church and twelve metropolitans m_.ou.a. H.zm:?
council.” From this example we can conclude that mcEnn.Emm :m,:u
Apostolic See” means the Roman pontiffs, {and] that moan.Eom &a
Roman church” means the pope with the clergy and _E@ of his
diocese and sometimes all those under his see as Bon.omyor.ﬂmu and
archbishop — since many universal councils call him the archbishop of

1PL 143, pl 765 2Sixth Council, Constantinople m1, Action 1 (Mansi 11, p. 199).
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Rome. At times it also means all the metropolitan churches united to
him as their patriarch and head in his patrizrchal see. For example in
the opinion of the council of Rome the répresentative of the Patriarch
of Jerusalem says: “The Holy Spirit which has spoken in the church
of the Romans, has also spoken in ours.” At times “the Roman
church” means the church made up of all the fajthfu] united with the
Roman church as its head. Hence when we say that the Roman
church can never err, this is true of the whole universal church
considered in this last way. And after that it js also true of the
patriarchate of Rome, Then it is true of it as an archbishopric. And
finally it is true of Rome ag 4 bishopric,

68. But these possess the truth in varying degrees. The first is
infallible and always was and always will be. The second is infallible
today for the reason that the universal church js almost completely
reduced to the patriarchate of Rome. Then in considering the
patriarchal sees, the faith is also always more true in the patriarchate
of Rome and so it was and wiil be, although by the promise of Christ
the universal church possesses greater certainty. The belief of the
archbishopric of the city of Rome is still more fallible, and that of the
bishopric more fallible, although from the beginning of the faith the
patriarchate of Rome among all the patriarchates, the archbishop of
Rome among all the archbishoprics, and the bishopric of Rome
among all the bishoprics were more certain and less fallible. And i
will be this way until the last day. It appears in the acts of the Lighth
Universal Council that Bahanes, a most renowned prefect of the court
and patrician, said that the patriarchal sees ought to be reduced
successively to one patriarchate and that through it God ought to
create the other patriarchates anew.* Alas, now we see that the first
part of his statement has come true. May God grant that we may see
the second come true in our lifetimes! And because, as I have said,
the Roman church {and also another, Ooumﬂmuaboﬁmv is often taken

for the subordinate churches united with it, and this unjon is cailed by

END OF BOOK i

3Eighth Council, Constantinople v, Action 8 (Mansi 16, p. 86).
*Eighth Coungil, Constantinaple v, Action 8 (Mansi 16, p. 140).
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CHAPTERI

A SYNOD IS A MEETING OF BISHOPS AND PRIESTS
WHO STRIVE TO COME TO AGREEMENT AS ONE.
THOSE THAT DISAGREE DO NOT CONSTITUTE A

COUNCIL. COUNCILS ARE OF VARIOUS w__wzwhw FROM
THE PARTICULAR TO THE UNIVERSAL, AND THE

TERM, UNIVERSAL COUNCIL, HAS VARIOUS
MEANINGS. THE CHAFPTER EXPLAINS THE
GRADATIONS FROM THE LOWEST SYNOD UP TO THE

HIGHEST.

69. My intention is briefly to examine and compare ﬁ__ua various
mﬁ.pomm to determine their authority, and m.on..p this HM _.me MMcMMwEHOﬁM
i ly speaking is a gatherin
doubts. First of all, a synod proper] s ring of bishops
i ! It is called a synod from syz which mean
and priests.' It is ca . at the same
i “way” because all travel in one way
tme” and Aodos or “way . e
i d. It is translated as an “as:
same end. Synod is a Greek wor s an “assembly”
ra. Synodus, and is calle
coetus] see D. 15 [c. 1] Canones pa y o n ad
Mq:&.mas [council]. Isidore tells us why it is QES_.m mo.cunn Mw o >w
[c. 1] Canones Concilii, and its distinctive characteristic is nosﬂ , E.d :
is said there, those who disagree among Eﬁ.ﬁmo?om do mMc _m”u ™
council. There are different kinds of synods since they t e pla o
different levels from the local to the universal M—uwwczmw <mﬂ%%mm oE:oim
i ing to Bartholomew of Brescia, w .
mediate grades. According . X
Huguccio in the interpretation of D. 16 ¢. 1, a council _,.MH. mqum”_ M:
universal if it is composed of the pope or his legate together wi
the bishops.? . .
70 w:ﬁﬂunﬂ&%m this definition is insufficient [for the council of the
VThe Latin is “senum et preshyterorum” — elders and priests, but the context seems to
-]

indicate that the senes are bishops. o oo, Geatiar’s
NM»MMMO_DBQ‘ of Brescia wrote an Apparatus vo Joannes Teutonicus’ Gloss

i is Summa on the
Decretum that is in the library at Kues (no. 224). Huguccio s._dﬂﬂ Wm&
Decretum earlier. Bartholomew’s comment is on Decrerum D, 17, not D, 16.
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iversal church] since i i i

involve all the fchurch] authorifies ; .

not differ from the mmwmp QMBM.MNMMOWM@ MM_H@“@: 5 m:mmn_.ou.ﬁ that it

there. of all.™ And there is more

I. .

_waqm M\W_M%MMM._mmmm&oﬁnm of the church fathers cap be called a

cuss and mnmbmw Or various reasons: either because the fathers dis-

they delib § true a doctrine of the Catholic church, or beca
erate about the state of the universal nr_:dr., o m_uocﬂth

Book IT, para. 72

may not tire the brethren, it has been decided that whenever there is 2
subject of common interest to all Africa, there will be a universal
gathering. However cases that are not of general interest should be
judged in each province.™ And it is right to call the councils in which
some definition of the faith against heretics was made, universal
councils, as the text of D. 100 [c. 4] Optatum proves, although every
universal council should also publish canons, see D. 16 [c. 6] Habes.
But there are different conciliar gatherings ranking from the lowest
through various intermediate grades up to the highest universal
synod. A curate gathers a synod of his parish, and there is a diocesan
synod above him, above which is the metropolitan synod, and above
that the provincial synod in the kingdom or nation, over which is the
patriarchal [council] and the greatest of all is the council of the
universal Catholic church. And as [Pope] Leo says to [Emperor]
Marcian in the letter in which he writes about the delegation sent to
represent him at the Council of Chalcedon, “Nothing that is not
based on the truth of faith should be considered 4 council. It is more
accurate to call any other meeting a pseudo-council [conciliabulum].”

*Canon 62 of the Council of Carthage (A.D. 419) in North Africa, also cited by Hincmar

{PL 67, pp. 213fE,, and Mansi, 3, p. 79).
3 Paulus Hinschius (ed.), Decretales Pseudo-Isidoreana, Leipzig, 1863, p. 608. Subsequent

foomotes will cite Hinschius.

CHAPTER Ii

ANY PRESIDING AUTHORITY NORMALLY HAS THE
RIGHT TOQO CALL THE SYNOD SUBJECT TO HIM.
THEREFORE THE POPE HAS THE RIGHT TO CALL
THE UNIVERSAL COUNCIL, WHAT IS MEANT BY
SAYING THAT NORMALLY THE UNIVERSAL COUNCIL
CANNOT TAKE PLACE WITHOUT THE
AUTHORIZATION OF THE POPE.

HHH_.—m Eﬂ nc:ﬂﬁ; DA MPM.HNON Smﬂﬂ:. 1t .mﬂ m_m. @Q on —w—u— arter ﬂ:u Un 3

universal council sajd- “So th >

: at the r
cauirement of an annuaf meeting right to call together those under him. Without him or his represen-
tative, 2 council is not considered fully valid or properly assembled.

Hincmar of Rhei
s, Opusculuns congrg Hinema,
rum haa&nugms. ¢h. 20 (PL 126, p. 360)
Hence since the Roman pontiff is the highest officer in the church

in the Library at Kues (no, 52),
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mili

it .

e MH.M:Q ranks first among the bishops of the faith, ordinarily it is
nor ! %Mm msm.abﬁo mrmu_n_ a universal council without him or his
o, L. 96 [c. 4] Ubi Nam, D, ; ; .

, 17 e, 6] Hine Etig d
chapter [2) Reguly, and [Pope} Leo IX writes on this jn Mx HMME,HMHM

HHHW HHOM% OO:HHO_._.W n—ﬂﬁuou—mgmﬁﬂ HTH.W m varicus ﬁm W S, 5S¢ U. I 7 _h. Nu
S5age y
&.N&%ﬂtnﬁ c¢=.._.~ HT.@ Grm.ﬁ_uﬂum SFHGF Wﬂv:.oe..c m.H....Q U. HW Hﬂ. Av qucﬁmmu m..ﬂnm ﬁ:@

chapter [r2] §; Luis and the following chapter. The convocation of

Mwnmmwmﬁmm”bwﬁ_m hwmnb_u% himself as the universal bishop and in his

pre Emw.ﬁ m_m oM ng you to 2 general synod etc.” Marcellus, pope

e » Speaks as follows in chapter 5 of his decrees: “By divine
piration, the apostles and thejr successors decreed th

should take Place outside the authority of the Rom o For e

valid without a legitimate judge.”

chapter g of his decrees. Likewis
Athanasius, and Juliys.?

Pope Umﬂ,mm:m also affirms this jn
¢ the Roman pontiffs, Anastasius,

N_E.l 143, p. 730.
Hinschius, pp. 729, 223, 502ff, and 456

gﬂﬂnﬁ WMMM— H AWQ wm@v EUOEW Hgnﬁmwc—mm repeatedi TAISES Was an
b.—nn_.na.s.—u ETO mur QOH&Q his H:ﬂ&ﬂﬂﬂmmcn m order to TOQOHH_.& mwNmHEﬂﬂ
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ancients — so in the case of the universal council, the pope [must be
present] provided that he is at least willing and able to be present.
Otherwise, if the council waits for him and he does not send anyone
or does not come or does not wish to do so, the council ought to
provide for its needs and for the welfare of the church. This is well
proven by the text of the Eighth Universal Council which is entitled:
“A Decree by the Council Before the Arrival of the Representatives
of Old Rome” where after further discussion indicating that they had
been waiting for the representatives of the bishop of Rome for a long
time and that it was not right to wait longer, the Council adds: “We
hold it altogether unsuitable to take no action on the precarious state
of the church of Christ, our Saviour, by putting off needed decisions.
For this reason, constrained by necessity, we denounce etc ...”* On
the same subject we read in the acts of the Second Synod of Ephesus
that when the council notified Bishop Julius, Deacon Hilary and the
Notary Dulcitius who were the ambassadors of Pope Leo, that the
council would sit on the day after the next and asked them to come
quickly and they did not come, Thalassius, bishop of Caesarea in
Upper Cappodocia said, “For us to delay in this ¢ity brings consider-
able harm to all the most devout and holy bishops and the holy
churches. Furthermore our most devout Christian emperor wishes to
hasten the end of the synod so that he may take specific legal
cognizance of the things that are decided. Because therefore we have
done what is fitting for a holy synod — those who represent the holy
Archbishop Leo, most beloved of God, have been advised by messen-
gers sent to them, and they have refused to meet with us —, I think that
postponement is not necessary. However if the holy synod wishes to
do so, let us not delay beyond the customary waiting period.”™
74. Thus he said that it is sufficient for a synod to give a formal
warning, especially when the papal representatives refuse to come.
Nevertheless as the text of the Eighth Council cited earlier proves,

emperor. The Fourth Council of Constantinople (869—870) is recognized by the Roman
Catholic church but not by the Orthodox churches, as the Eighth Ecumenical Council.
It was important for Nicholas as the last occasion at which the Eastern and Western
churches were In agreement, settling the Photian schism.

4Mansi 16, pp. 30ff.

SKallen notes in the Heidelberg Latin edition (p. go} that there is no Latin text of the
“Robber Council” of Ephesus (A.D. 449} extant today although Nicholas seems to have
used one, That Council’s decisions were reversed by the Council of Chalcedon (A.D.
451} and the pope described it as a “latrocinium” (robbery).
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nothing should be done in haste and the ¢
fepresentatives of the Roman pontiff for a
Mb .m”:m case for a year and more. And i matters of faith, even a
egitimately assembled council if it stll lacks the m:EoE.Nmmo.s of the

>.ﬁ tol
(8.5 .-— C mw@@ may not rocee without OC:m:n—OHHum. ﬁ—‘wﬁ OB::OHH Om

ouncil should wait for the
long time — as they waited

Ll —_—

CHAPTER III

THE FULL UNIVERSAL COUNCIL IS MADE UP OF THE
FIVE PATRIARCHATES. IT IS ESSENTIAL FOR A
UNCIL TO BE CELEBRATED IN PUBLIC AND NOT
SECRET, IN COMPLETE FREEDOM WITHOUT
FEXR, AND IN AN ORDERLY AND CANONICAL
FASHI WITHOUT DISTURBANCE. OTHERWISE IF

ITIS NoO CELEBRATED IN PROPER F
BE IN ERR

ANOTHER CO

ORM, IT CAN

» AND ONE CAN APPEAL FROM IT To

CIL. MANY THINGS ARE SAID THAT
SHOULR BE ESPECIALLY NOTED,

75- The acts of the Eighth\Council ¢
council is constituted of the § patri
end of that Council that Emper

learly teach that a full universal
archal sees. For it is said at the
Basil “by divine help and grace”
\the builders of the tabernacle of
! And there is more on this

t the synod, on receivin
.
the representative of the see of Alexandria whi\arrived Tast, said :SM

el

m.r:.w@ God, the creator of the universe, who ha provided wh
lacking to the universal synod, rendering it now e
From this we conclude that a fully perfect synod is
heads m.zq the whole church. Hence I do not think ‘hat [all th
m:%rmz.m should be placed on the [form of the] convoca¥ion of Hro .
council in determining its validity, provided that at least thi m:rm_.m

are there who represent the universal church. But if neith the

' Mansi 16, p. 179.
2 .
Mansi 16, p. 147.
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fathers who are the heads of the churches are there nor is there a
egitimate convocation by the highest power, there is no doubt that the
universal church cannot be represented in that council. But where it
had\already been legitimately called together and the fathers who are
ads [of the churches} have not yet come together, I do not
believe\that one should proceed immediately, for we read that many
councils\ncluding those which had been properly called have been in
error. Rather it is necessary to wait for the fathers, although not all of
them, for it\is sufficient for a majority to be there if all have been
called. This, e read, was the reply to St. Ambrose in the Council of
Aquileia to the heretic Palladius when he refused to answer concern-
ing his beliefs besause the Eastern bishops were not present. When
Palladius said that Re only was required to answer for his faith in a full
council, which was hpt tue of the present meeting, St. Ambrose
concluded: “The Eastern emperors summoned them and so they
could have come, so that\this claim is an evasion.”® In addition for a
universal council to be valid it must be celebrated in public, not
secretly — as is evident in the fifth action of the Eighth Universal
Council.*
76. Likewise everyone in it
appears in the first action of the

ould be able to speak freely, as
ixth General Council held in the
time of [Pope] Agatho, and at the énd of the letter to the council by
Agatho.® Thus when an objecton was\put to Pope Nicholas concern-
ing the large numbers at the council called by Photius, he said, *“We
follow the conciliar legislaton of the\ holy fathers at [Nicaea,
Chalcedon, and other councils and reverg, their decisions, not just
because of the numbers of bishops assembled there but because they
were free, just, and divinely inspired.”® From\this we conclude that
the number of the fathers together with freedom of speech confer
great authority [on a council], for more support s given to what is
decided by many rather than by few, see D. 19 [0\ 6] In canonicis;
D. zo [c. 3] Dé quibus; [C.} 2 q. 7 [c. 35) Puto, an¥ freedom and
unanimity are as necessary as numbers, see [C.] 24\g. 1 [c. 19]
Alfenus. Hence Agatho when he writes to Constantine, 1 the place
noted above, about the fathers to be assembled in the Sixth Council
says, “Give permission to speak freely to everyone who wishes to
speak on the faith that he believes and holds so that all may rec

* Mansi 3, pp. 6o2ff. *Mansi 16, p. 78.
* Mansi 11, p. 283. ®PL 119, pp. 792f%
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CHAPTER VIII

THE AUTHORITY OF COUNCILS DOES NOT DEPEND
ON ITS HEAD BUT ON THE COMMON CONSENT OF
ALL. IT IS DECLARED THAT THE MANY SIGNATURES
TO THE ACTS OF THE COUNCILS PROVE THAT THE
POPE DEFINES AND LEGISLATES ON THE BASIS OF
CONSENT [OF THE OTHERS] NOT MERELY OF THEIR
ADVICE. ALL THE BISHQPS ARE JUDGES AND
AUTHORS OF CONCILIAR DEFINITIONS AND
LEGISLATION, AND' THEIR SIGNATURES SHOULD
STRENGTHEN AND CONFIRM THE ACTS OF THE
COUNCILS,

97- And to raise another serious problen always subject to correc-
tion — there is a question as to w

hether statures that i
. . are adopted in
universal or other councils where the pope is presiding, either per-

mn.vdmz% or through a legate, are adopted by the authority of the pope
himself with the advice of the council, or with the concordance of the

speaks above, and thus we may draw our basj i
mmm other writings. First, T find that in all the universal
universal church the legates of the pope signed in the same for

._r.ra mﬁrnﬁ without any difference. Each bishop either says: :>mm:mpmwm
ing,” or “Consenting,” or “Decreeing,” or “Defining, I .rmﬁw § _u-
scribed.” The papal legates used the same form, and I m.m “the : M
_mm.mﬂmm: because I do not find that the pope s.mw Emmaiwﬁ the vmﬁn

universal councils.! To prove that this is not in doubt | will n_z“m M

councils of the

the deposition of Dioscorus. When Dj
M_Hmn ME_MEB%U. Paschasinus, the legate of Pope Leo, said to the
ouncil: “We wish to learn from your holinesses what punishment he

C .
(381), Ephesus (431), Chalcedon {451), Constantinople I (553), nazmmﬂﬂmwm _mw

Q&O{&m& and Nicaea II ( 7 i ople S Not
01}, 87} The m_m.rn? Council Constantin IV, &
7 s pl
reco ed by the Eastern (¢ hurch — but was useful] for Cusanug’ argument, sir un.m“.n was
COgIZ, )

the last Couneil (before Ferrar.
a—Florence — i
the Western churches were represented, $H43E1439) at which both the mmmﬂm_ﬁwzn
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deserves.” The holy synod said: “Let what is in accordance with the
canons be done.” Paschasinus said: “Do your reverences command
that we apply the canonical punishment to him? Do you agree or do
you wish to do something else?” The holy synod said: “We also
consent. No one disagrees and the will of the holy synod is
unanimous.” Julian, the bishop of Hippo, said to the legates of [Pope]
Leo, “We beseech your holinesses, since as representatives of the
holy Pope Leo vou have a more eminent place than the rest, to
promulgate a just punishment against the contumacious person and to
pronounce the sentence against him contained in the canonical
regulations. All of us in the holy synod are in agreement with the
sentence of your holiness.” Paschasinus said: “Let what pleases your
excellencies be unanimously carried out.” Maximus, the bishop of
Antioch, said: “We are all also in agreement with what your holiness
thinks should be done.” After this the apostolic legates pronounced
the sentence by which Pope Leo had deposed and condemned Dio-
scorus, and they added: “Let not this holy synod hestitate to issue a
decree in accordance with the canonical rules concerning the
celebrated Dioscorus.” Anatolius, the bishop of Constantinople, and
everyone in the council passed sentence saying: “I judge him to be
removed from every priestly or episcopal ministry.” Note that the
apostolic legates at the council since they sit in the first place ‘pass
sentence first if the synod commands it, and after them each one does
s0 according to his rank, and that the force of the sentence depends
on the unity and agreement of wills. Note also that the sentence of
deposition of Dioscorus adopted by the Apostolic See was reviewed
again by the universal synod in a new citation of Dioscorus in
accordance with the canonical rules — which should be kept in mind
in what follows. This is the form for the universal councils.

98. 1 find that the signatures of subscription of the Roman pontiffs
in other councils were also given in the same form. Thus in the
Council of Pope Martin [I] which preceded the Sixth Upiversal
Council, I find that Martin signed as follows: “], Martin, the bishop of
the holy, Catholic, and apostolic church of the city of Rome, have
signed this definition into law which confirms the orthedox faith and
condemns Sergius of Constantinople and Pyrrhus and Paul.”® And
this is the way that Maximus of the holy church of Aquileia signed

2Mansi 6, pp. 104afF.
3 Mansi 10, p. 1162.
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confirming, condemning, and decreeing, along with 103 bishops
using the same form. I find that the signatares were given in this way
in the council at Rome over which Pope Gregory II presided at the
time of Emperors Leo and Constantine the Younger: “I, Gregory,
bishop of the holy, Catholic, and apostolic church of the city of Rome,
have signed this, as adopted and promulgated by vs.”** And bishops,
21 in number, 14 priests, and 4 deacons signed in the same way. We
read the same thing in the synod of Symmachus. We read in the sixth
action of the council over which Symmachus presided in the time of
King Theoderic that 218 bishops said: “In confirmation of the
statutes of the holy fathers, we have expressly decreed ...” Sym-
machus, bishop of the Catholic church, said: “Show a like unity
however as to what should be done if anyone should dare to trans-
gress ot act against these decrees” and when the bishops had risen
together and afterwards were scated again, they said: “If anyone
should dare to infringe the prohibitions of this holy synod, if he is a
cleric, let him be deprived of his office; if a monk or layman, let him
be forbidden communion.” And below: “When they were seated, and
silence was established, the whole synod said: If any cleric or monk or
layman, whether of greater or lesser rank, presumes to contravene the
decrees in the form put forward by us, let proceedings be carried out
against him as a schismatic in accordance with the holy canons.” And

they signed: “I, Caelius Symmachus, bishop of the holy Catholic

church of the city of Rome have signed this, adopted by us at the

inspiration of the Lord. I, Lawrence, bishop of the holy church of
Milan, have signed this, adopted by us at the inspiration of the Lord.

L, Eulalius, bishop of Syracuse, etc.” And evervone signed in the same
way. And in the sixth action Pope Symmachus said that some statutes
were to be reissued and certain ones corrected, and added: “Because

God has granted your presence in my support, 1 believe that it is
necessary that the matter be confirmed in a way appropriate to
ecclesiastical authorities.” And he subscribed, “I, Caelius Sym-
machus, etc. have signed what has been adopted by the synod and
approved and confirmed by us.””® And everyone signed in the same
way.
99- I find analogous signatures in the council of Pavia held by Pope
Boniface against clerics living in concubinage.® Note that every
*Mansi 12, p. 264. *Mansi 8, p. 2g8.
6 Mansi 19, P 314. (The Council was called in 1022 under Pape Benedicr VIIL)
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signature indicated consent and confirmation. This is the way it
appears in the sixth chapter of the Council of Africa where Gen-
nadius said: “What has been said by all we should confirm with our
own signature.” And all the bishops said, “So be it, so be it.”” >.._mo as
we see at the end of the acts of the Eighth Universal Council, the
representatives of old Rome said: “Because by the cwo&nmsnn.% God
all church matters have been brought to a happy conclusion, we
should confirm these things in writing by our own hand in order in the
synod.” Therefore in order to indicate confirmation and consent and
to reinforce all of what was formally concluded, the signatures of the
bishops were affixed at the end in order in the synod.? The mo__oﬁbm
is found in a certain Council of Toledo: “Concluding and confirming
all these things with our signature” and thereafter: “I, Eugene,
metropolitan bishop of Toledo, have signed giving my assent to these
common decrees.” And the other bishops signed in the same way.
Another council fin Toledo] at which Isidore was present, said: *We
confirm all these things with our own signatures so that they may
endure.” And this is found at the end of all the councils.
100. From this it follows that the signatures cited above prove that
the force of canons adopted in council is derived not from the pope
nor from the head of the council but only from a single concordant
censent. The Nicene Council directed that heretics whe returned to
the faith should profess those decrees that had been adopted by
common consent and no others see [C.] 1 q. 7 [c. 8] 57 qui voluerint.
And if sometimes it is found that the pope decreed something “with
the advice” of the council [this usage never appears, however, in the
ancient councils], this is to be understood as advice which was also an
approval which is equivalent to consent. For there is no doubt that a
provincial council cannot legislate on matters that concern the whole
province without its head, the archibishop, who is judge of mﬁ prov-
ince as the Archdeacon notes on D. 17 [before c. 1}, Generalia, [C.] 9
q- 3 ¢. 1 and 2, unless he does not wish to be present or cannot
participate, for instance because he is dead, as is noted in Hv .Hm
[c. 16] Placuit. However statutes that are adopted in these nnogn_my
councils are not for that reason ascribed to the metropolitan with E.m
consent of the council, but to the various learned men in the council
who were the authors of the canons, as appears in the procedure in D.

“Mansi 3, p. 873. # Mansi 16, p. 188. .
?Fifth and Fourth Councils (A.D. 633) of Toledo (Mansi 1o, pp. 656 and 641},
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16 [c. g] ,m..mﬁa, para. Annotatie.'® And those canons were not based on
the authority of their authors but on the fact that the counsel as well as

&o cansent of the others concurred — which js proven by their
signatures,

0D, 16c. 11

CHAPTER IX

O CANONICAL LEGISLATION IS VALID UNLESS IT
HAS BEEN ADOPTED WITH EXPRESS OR TACIT
ONSENT OR ON THE BASIS OF SOME OTHER
- IF OTHER DIRECTIVES ARE ISSUED BY ANY
INDIVIDUAL THEY ARE NOT CALLED LAWS
[CONSTINUTIONES] AND THEY ARE NOT BINDING
EXCEPT RROM ACCEPTANCE OF, AND PREVIOUS
CONSENT TO\THE AUTHORITY OF THE LEGISLATOR.

1s presentin the midst of those brought together
¢ Lord inspires those assembled

ided that the synod of the i
. . . provine
is to decide the things that concern ach province, [C.] 9q.2[c mn_w

Mﬁaﬁ.&w [C] 3 q. 6 fc. 16] Neminem parg. flla. The same definition b

E.m Nicene Council declares that it is to govern and administer eve w
thing [C] ¢ q. 2 lc. 9] Non invitati, and, ag the paragraph J/la &Wﬁ_
above states, whatever arises within the provi
mjmzw decided by fellow members of the pro
ms%u.ﬁ that since a council is established by consent, because where
there is dissent there is no council, see D. 15 [c. ug Canones para

Synoedus, no more basic foundation for the canons ca ered
than that of concordance. F or church canons can only
the church gathering called synod or meeting. And i
anyone whether he be pope or patriarch, promulgates decre

ek that are

'Matthew 18:20 and Acts 15:25.
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not in accordance with the church canons, those statutes cannot be
lled canons or church laws and they have no special binding power
whytsoever except to the extent that they are confirmed by acceptance

Omnium, speak of decretals and letters promulgated concerning the
teachings of ¥he canons.

102. I do not\gish to deny that by the authority and power of God
who commanded\us to obey those set over us and to be subject to
kings,” rulers have Ye power to legislate and command in accordance
with the responsibilitk entrusted to them. But I say that the obligatory
force of the statutes\ also requires consent through use and
acceptance. The [church{ laws of Africa would not have bound the
Gauls if Charlemagne had not applied them to Gaul when he
received them in two summaly collections from Pope Hadrian and if
Gaul had not then accepted them.* Hence the [third] Council of
Toledo, held in A.DD. 627 when 41l had been converted to the faith
from the Arian heresy; said: “We\have subscribed with our whole
heart and soul to the decisions of\the holy councils of Nicaea,
Ephesus, Constantinople, and Chalcedbn, which we have heard with
a most favorable ear and approve with tru consent.”* Notice that the
synod says: “With our consent.” Another\Council of Toledo says:
“We decree that if anyone who knows the acts of the Council of
Nicaea presumes to act otherwise and thinks thgt he need not follow
that Council, he should be treated as excommMnicated unless he
mends his ways when he is corrected by his brethren.”® And it is
frequently found in all councils that the canons of phst councils are
confirmed in order to renew their force, to show that they are agreed
to and accepted, and to renew any canons that may hava, abrogated
through non-observance.

21 Peter 2:13.

SPL 67, pp. 135fF.

4 Mansi g, p. 987; Hinschius, p. 357.
3 Hinschius, p. 350.
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o mmwwmﬂww n.ﬁcnn? 1 will not &mowmm for the present, Nevertheless T
o .mEo_.EB HM could .Qo this, it is not contrary to our position,
ot depm mo_% y A g that the authority to adopt canons does
s oo y on the .ﬁo.wo uton universal consent, And against
N 100 prescriptive right or & can have any validity.

just as it cannot do so agai ivi
mst divine or natura] ] i
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drawn as a conclusion. Llich this s
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CHAPTER XII

THE FORCE OF CUSTOM PROVES THAT THE BINDING
POWER OF STATUTES DEPENDS ON CONSENT. IT I8
CORRECT To EQUATE THE LEGISLATIVE POWER OF
THE POPE As CHAIRMAN OF THE UNIVERSAL
COUNCIL WITH THAT OF THE PRESIDING
METROPOLITAN IN A PROVINCIAL COUNCIL. AND
THEREFORE THE POPE IS NEARLY ALWAYS CALLED
ARCHBISHOP BY THE ANCIENTS.

. < : , 85 1S the
with many legitimately established customs including E&oﬂww

cu
bowﬂwam .Hrﬁ are opposed to general binding human laws, it should
e said that the source of jts force does not still come m.o

Book II, para. m1

power of patriarchs, see [C.] 9 q. 3 [c. 8] Conguestus. We also see how
much power beyond the holy ancient observances the Roman pontff
has acquired from the usage and customary obedience of his subjects
today. .
111. We wish one brief conclusion to be drawn and rationally
proved from the above concerning the significance of the practice of
signing conciliar decrees — that in the councils the Roman pontiff
does not have the power to adopt general statutes which certain of his
adulators attribute to him, i.e. that he alone has [the right] to legislate
with the others acting in an advisory capacity. Rather the presiding
role of the Roman pontiff is not very different in its effect in a general
or universal council from the presiding role of the metropolitan in a
provincial council. Indeed in a universal council of the whole univer-
sal Catholic church, this presiding role possesses less authority to act
than in a patriarchal council. In a patriarchal council, however, his
role is correctly compared to, and equated with, that of the
metropolitan in a provincial council, as has been concluded above.
Therefore among the ancients the Roman pontiff was often called an
archbishop. In the universal council of the universal church, however,
not as much power should be attributed to the presiding role of the
Roman pontiff as is allotted to him in his patriarchal council or to a
metropolitan in a provincial council, as will be explained below.
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CHAPTER XIII

ALL THE ARGUMENTS THAT MAINTAIN THAT THE
POPE HAS THE PLENITUDE OF POWER FROM GOD
AND SIMILAR POINTS ARE INVALID. THIS IS
DISCUSSED AT LENGTH. THE EXERCISE OF
ADMINISTRATIVE POWER BY SUPERIORS IS BASED
ON THE SUBMISSION OF THOSE UNDER THEM SO
THAT THE POWER OF SUPERIORS DEPENDS ON
THEIR INFERIORS. THIS IS WORTHY OF NOTE.
PAPAL >U.g—2hm‘_._w>‘z<m POWER HAS THE SAME
BASIS AS THAT OF BISHOPS BECAUSE ALL
ADMINISTRATIVE POWER IN THE CHURCH COMES
FROM ABOVE AND BELOW, SINCE THE PASTOR IS A
MEDIATOR BETWEEN GOD AND HIS FLOCK. ALL THE
CONTRARY ARGUMENTS ARE ANSWERED FULLY,
ONE AFTER ANOTHER.

1 12. This may perhaps seem novel to those who have read the
writings of the Roman pontiffs arguing (r) that there is a plenitude of
power in the Roman pontiff and that all others are called in an
advisory capacity, see [Decretals 1 8] De Usu Pallii [c. 4] ad honorem

and (2} that Gelasius, Sylvester, and Nicholas, and Symmachus EL
other Roman pontiffs say that the pope judges all the other churches
wn.n_ no one judges him, (3) that since the power of the pope is divine

1tis given to him by God in the words “Whatsoever you shall bind,” mm,

Franciscus Zabarella notes in his Commentaries on [Decretals | 2] De

RS.&.E&.%&S [c. 6] Cum omnes (4) that therefore he presides as the
vicar of Christ over the universal church, see [Zabarella] Commen-
taries on [ Decretals 1 7] De iransiatione c. 1 and 2," and (5) that since he
has the highest power we find that he has judged and absolved the
mcg.wnﬁm of many bishops even when their bishops were not guilty of
negligence and appeals are made to him without going through an
!'On the influence on Cusanus of i iliari i i

(x +o.ov and Constance (1414~14 .WWNMMMNMMMMW MWMM”M_“,HM MM Wmmummmwm_wm_ﬂmw”mwm
studied there, see Sigmund, Nicholas of Cusa, pp. 110~113. The passages cited do :cw

represent Zabarella’s own views. See also Thomas F, Morrissey, “Cardinal Zabarella

and Nicholas of Cusa: From Community Author Tola
MFCG, 17 (1986), 157-176.  Authority to Consent of the Community,
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intermediary. Pope Damasus in his letter to Stephen, the Archbishop
of the Council of Mauritania, and to ali the bishops of Africa which
begins “When the letters from you, my brethren, had been read . . .”
says that the pope has episcopal ministry over the universal church,
the Roman church is the highest of the churches, and that any Roman
pontiff takes the place of Peter as representative of Christ. He also
says that in the metropolitan council cases ought to be discussed with
the agreement of all but to decide “the most important cases or to
condemn bishops is not permitted without the authorization of the
Apostolic See which all ought to call upon if necessary for support
and help. For a synod cannot be Catholic without its authority and a
bishop cannot be definitively condemned except in a legitimate synod
congregated at the proper time by Apostolic authority, and all other
councils are not to be considered as ratified without authorization by
the Apostolic See.”®

113. Similar statements are made by many Roman pontiffs. Fur-
thermore because the power of legislation depends on the power of
jurisdicton the Cardinal [Zabarella] notes in his statement on the
chapter cum ommues that it is absurd to say that anything more than the
will of the pope is required for a statute to have force. For what
pleases the prince has the force of law. Besides there is no doubt
about the statement of the doctors on the chapter [8] Cum accessissent
and also on Cum emues [c. 6] of [Decretals, 1, 2] De Constitutionibus, that
the rector of any corporate body [universitas] has the exercise of
jurisdiction although that jurisdiction itself also remains potentially
[in habitu] in the corporate body. But no one doubts that the pope is
also the master of the ship of St, Peter and of the universal church.
Therefore the force of church laws depends on him since a corpora-
tion cannot legislate without its rector.’

114. Such things and others like them can be argued at length but
to answer briefly, suffice it to say that they are all reduced to these
basic principles — which can be answered. Argning especially on the
basis of those points [and] citing the actions described in his letter to
all the bishops in Dardania, Pope Gelasius concluded that by ancient
tradition the Apostolic See acting without a council absolved those
unjustly condemned by a council and also that without a council it had

?Hinschius, pp. 502 (False Decretals).
30n the significance of the power of jurisdiction, see Brian Tierney, Foundations of
Canciliar Theory, Cambridge, 1953, pp. 31-33.
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the power of condemning those who should be condemned. Never-
theless - before I proceed — he was speaking of the condemnation of
the heretic Acatius and the pope based his action on the action of a
general synod which had condemned the heresy into which Acatius
had fallen. It was as if the pope acknowledged that Acatius would not
have been condemned by the Apostolic See without a synod if he had
not fallen under the sentence of condemnation of the synod which
condemmned the heresy into which he fell, —as if the Apostolic See had
carried out 2 sentence already passed - [C.] 24 9. 1 [c. 1] Acatius with
the two chapters that follow fc. 2 and 3].
115, But to investigate the truth of this matter as to whether indeed
as a matter of positive law all prelates below the pope have their power
of jurisdiction by derivation from the pope himself, as the doctors,
especially my Lord Franciscus Zabarella, assert regarding [Decretals 1
2 ¢. 7] quam ab ecdesiarum - if this is true, Peter ought first to have
received something special from Christ and the pope should be his
successor in this respect. But we know that Peter received no more
power from Christ than the other apostles, see D. 21 [c. 2] In nove
[and] [C.] 24 q. 1 [c. 18] Loguitur. For nothing was said to Peter
which was not also said to the others. Just as Peter was told, “What-
soever thou shalt bind upon earth” etc. Christ also said to the others —
“Whatsoever you [plural] bind. ...” And when Christ said to Peter
“Thou art Peter and upon this rock,” etc., we understand the word,
rock, as a reference to Christ in whom he [Peter] had confessed his
belief. And if the word, rock [petram], is to be understood as a
reference to Peter’s role as the foundation stone of the church,
according to Jerome the other apostles were also foundation stones of
the church, When these things are discussed in the next to the last
book of the Apocalypse no one doubts that it refers to the apostles
when it speaks of the twelve foundation stones of the city of
Jerusalem. And if Christ said to Peter “Feed my sheep,” it is clear
that this feeding is by word and example. Similarly according to St.
Augustine’s gloss on the same passage, the same command was given
to all [when Christ said] “Going into the whole world” in the last
chapter of Matthew and Mark * Nothing else is said to Peter which
implies any power. Therefore we are correct in saying that all the
apostes are equal to Peter in power,

*The scriptural Ppassages quoted are Matthew 16:19; Matthew 18:18; Matthew 16:18;
Apocalypse (Revelation) 21:14; John 21:17; Matthew 28:19; Mark 1615,
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116. In addition it should be remembered that 5 the cmmbﬁwm
there was only one general episcopate in the .mr:uor diffused throug
out the world without any division into dioceses, see [C.] NH g- 1
Novatianus Item episcopatus. For this Teason c. 1 of v 1 7] De HHT
latione Praclaturae notes that it is not nmmmsu.m_. for the .n?mnovwwm_ mcm
bishop be attached to this or that place but it is sufficient for ; to M
a bishop of the whole church, as were Paul and Barnabus who M.M.m
sent out generally to the whole church, see D. 75 [¢. 5] .@s e
dominico, as Hosdensis notes in his Suntma on De ,HS“E&%E - o0
which subject more is also said earlier m.u mu.cEQ Esn.m. mMMMnm mww e
the power of binding and loosing which is the —gmm_m.o e W ]
jurisdiction of the church comes immediately from Or.nm.r NM.FME ]
Andreae notes in his comments on c. 1 of De renuntiation mmn. .m_n.w
also [the Decretum) De poenitentia D. T w.... 5 1] w&.@a& mbm Eaﬂr mﬂ
staternents, and because the power of jurisdiction is amawmm rom ma
power of binding and loosing, it is evident that all _Hm#_owmn_.l an
perhaps even all priests — are of equal power as to juris Encwh.
although not as to actual execution. The exercise of anncuﬁ%oﬂ :
is kept within. certain limits by positive law in order coﬂmm an ﬁwnr
peaceably to bring all men to their final end; namely, Go “r”o ﬂﬁ na
final end all power and jurisdiction and human statutes ought Mo oum
by means propordonate to the time and the place. Hence when, o :
account of the negligence of those in the lower Ec_a. or @.nn.n.Emm on_
necessity, the reasons for the Iaw that sets mmomﬂmvrwnm_ _EHm an
decrees that no one should enter inte Ea.ﬁd.;o@ of ano H_Mnﬂn.po
longer apply, those positive laws cease to c.m.a. ?m.ém see tha :.M.
times of necessity we go beyond human @omﬁ.zn laws into the area o
natural law, because in that situation any priest can absolve mmuaum
from any sin, even someone excommunicated _uw. @.ﬁ pope. Qmﬂm
administration necessarily depends partly on positive _m«.wq as to he
grades of superiority and inferiority. The mmo.ﬂ Hrmﬂ.ﬂo EmE.SE unity
there are separate dioceses and that a single cﬁ&o@ is omﬁ»c_._mrnﬂ OMW.
the priests of each diocese is a matter of positive law, &.&ozw ; _wm
was done by the inspiration of God, see D. 93 mn.. uﬁ h«.ﬁﬁﬁ an b
g5 [c. 5] Olim. Therefore, mo:oinm.. Jom.ﬂnbmﬂm in his %zﬂﬁﬂ o
[Decretals 1) De Maioritate et Obocdientia,” we say that all the bishops

*See no. 48. )
®Joannes wf&..mmm (d. 1348) wrote a standard commentary on the Liker sextus, the canon

law collection issued by Boniface VIII in 1302. 3
7 ﬁwu Hostiensis, see Brian Tierney, Forndations of Conciliar Theory, pp. 149-153.
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are equal in power and the higher offices such as that of archbishop,
patriarch, and pope are administratve in character, as is stated in the
Gloss on [D. 21 ¢. 2] In nove mentioned above as well as that on iClz
q. 7 Puto.
117.  But administrative rank which is derived from the possession
of jurisdiction is established in part on the basis of the consent of the
subjects. And so we say that an elected officer has ordinary jurisdic-
tion over those who elected him by virtue of his administrative power
over them. Thus on c. 1 of De renuntiatione in the Liber Sextus, it is
observed [by Joannes Andreae] that the cardinals elect the pope in the
name of the universal church and from the submission through them
of the universal church to the one who is elected, the pope receives
the administrative power together with the power of jurisdiction
transmitted to him by election, which makes him pope. However I do
not deny that the power of God is also involved, who authorizes and
confirms their action, as is noted in the same place and discussed at a
certain point below at the end of this second part.® On this basis it is
clear that the jurisdiction which the Roman pontiff possesses is
established by divine privilege and by election ~ as is that of the others
who have ecclesiastical administrative power. Just as the hierarchical
rule of the highest authority is established both by divine ordination
and the election or consent of his subordinates, as appears in the text
[D. 31 <. 2] In Novo which asserts that Peter was established as roler
by Christ with the agreement of the apostles, 5o also are the others
who have administrative power. This administrative power is held to
be distributed and ordered throughout the church, as Hostiensis
notes in his Summa discussing [Becretals | 7] De Translatione and the
chapter [9] Pastoralis of [Decretals ux 10] De hiis qui fiunt a praelatis and
(C.] 13 q. 1 {c. 1] Ecdesias. Therefore we find the sole difference in
the case of Peter is that he was chosen by Christ with the agreement
of the apostles to have greater administrative power because he was
older, as St. Jerome asserts in his first book against Jovinianys.?
118. However while the Roman pontiff is the principal successor of
St. Peter, we cannot deny that all the bishops are also his successors.
Peter was the first to have the pontificate over the apostles, as noted in
the aforementioned chapter [D. 21 ¢. 2] In nove, but since the episco-
pate involves rulership over the priesthood as already indicated we

3Book I, 1S, 249 and 262.
*PL 23, pp. 2;8fF,

g2
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have to say that all ecclesiastical power to rule exists Ew a kind of
succession from the first ruler, namely Peter. And as wmﬁ.ﬂ, s power wo
rule was derived from the fact that he represented Christ, so also in
the case of the ruling power of the other bishops, as Anacletus says in
the same chapter Ir novs. “Therefore he who hears them, hears
Christ.” He does not say “He who hears them, hears the pope or
Peter.” Indeed all the bishops have an apostolic command to rule
the flock over which the Holy Spirit placed them for the good govern-
ance of the church. And they make decisions in the synod w.onmcma
they are the princes and rulers of the church. ,H.,wﬂ the episcopal
authorities who are chosen to be archbishops or _u:Emﬁnm. are also the
successors of Peter is evident from what >ﬂmn—n8.m says in a letter to
zll the bishops and priests which begins: Benedictus deus. .Im says
“The blessed apostles decided among themselves that the bishops of
the various nations should know who was to be first among them, so
that responsibility over them would be his. I'or there was also a
certain difference of rank among the apostles and although w.:.éﬂ.m
apostles, it was granted to Peter by the Lord —and the apostles wished
this to be the case — that Cephas, i.e., the head, should rule over all
the other apostles and act as the foundation of the .Buomﬁo_mﬂm. They
also prescribed this same form to be observed by their successors and
the other bishops.”!! See D. 22 [c. 2] Sacrosancta. Note that this form
was transmitted by the aposiles that as they had put Peter over them-
selves, so also a primate ought to be established over the other
bishops. Thus the primate succeeds Peter as the .o&ﬁ bishops suc-
ceed the other apostles and what is said of the primate ought also to
be said of the archbishop — that he is a successor of St. Peter,
119, Certain modern writers say that Peter sent the m@Om.ﬁ_.nm out to
the individual provinces. They wish to conclude m..oB this Em.ﬁ the
exercise of the power of binding and loosing was given E Christ to
Peter and through Peter to the others. Pope Anacletus in the letter
above does not say this. He says that the apostles were oro,mnﬂ by
Christ and sent out at his command. The Roman wouﬁm.mu wﬁmnﬁ&@
Pope Symmachus and others, write that the Roman pontiff is Emmm%
by God alone,'? but dees not Anacletus in a _mnﬂ. to the gmrcvm. om.b
Italy which begins Ouoniam apostolicae likewise say that the hig

19 Hinschius, p. 79 (False Decretal) — Quoniam Apostolicam, n. 12.

1PL, 130, p. 78 (False Decretal).
12gee C. wv 9.4 c. 14 and c. 13 (False Decretal).

93



Nicholas of Cusa: The Catholic Concordance

priests, that is the bishops, are judged by God?™ See also Pope Pius in
(C.16 q. 1 [c. 9] Oves. Hence whatever is understood to apply to the
pope, e.g. that he cannot be judged by his subjects, also applies to the
bishops. Similarly if a text says that the pope has the plenitude of
power and others are called in an advisory capacity, we can also say
this concerning any archbishop or patriarch as appears in the
[introductory] paragraph to [C.] g [19] q. 3.
120, Ifyou say that the pope looses and binds those who are subject
to the bishops, 1 say the same thing is true of other cases when the
consent of the proper bishops is given. For an act which otherwise
would be invalid is rendered valid in a given case with the consent and
agreement of the appropriate member of the clergy, see [C.] g q. 2 [c.
10] Lugdunensis, and the chapter fc. 6] Nullum, and the chapter [c. 7]
Lpiscopum. Since therefore this practice has been introduced by com-
mon usage and consent is given through usage, it is obvious that its
efficacy comes from consent. Hence since 1o one is obligated to obey
except as authorized in a canon, see {C.] 18 q1. 2 [c. 1] Hoc Tantum,
and {C.] g q. 3 [c. 8] Conguestus and since no canon of any council can
be found [that says] that the pope can do this when a case is not
appealed to him, the matter ought to be resolved through custom,
usage, and consent. For canon law gives the pope no power to violate
the jurisdiction of bishops, since this would be 2 disturbance of order,
see [C.] 11 q. 1 [c. 39] Pervenit — at the end, igitur etc.
r21.  We do not read that the Roman pontiffs of old intervened in
these matters and granted confessional and similar rights and perhaps
it would not have been allowed. The decision of the Council of Africa
to which St. Augustine agreed did not allow an appeal from a synod to
the pope because this was not allowed in the canons.'* On the con-
trary it was defined by the Council of Nicaea that a case should
terminate in the synod where it began, a5 appears in [C.]16,9.4[c 5]
St quis episcopus criminaliter which includes the letter of the same
council to pope Zosimus." Likewise they refused to recognize the
text, {C.] 2, q. 6 [c. 36] s episcopus, ascribed to the Council of Sardica,
which allowed appeals and provided that the legate of the pope was to
be sent to the province, as we see in the same letter and in the Ietter
written to Pope Boniface by the same council, They even said that

13 Hingchius, p. 76 (False Decretal),

" The Council of Carthage (A.D. 419) - see no. 71,
"*Hinschius, p. 311 prints a similar letter by Pope Zosimus,

94

Book II, para. 124

they had not found it in any council, although _,umzmabzm.u the legate om
the Apostolic See, said that the text was that of the Nicene Oc_._mn :
and in the place mentioned above it is said to be that om the Counc: om
Sardica.'® How could they have taken these positions Eﬂw an
allowed the outrageous things which are being done .mo&mur _.wE
because consent and long usage have now introduced this practice,
these things are useful for the salvation of souls as long as they are
tolerated. However they can be repealed by the council, and this
is necessary.
“MMV.H.E If you go cw and argue from the _umvm.ﬂ power to &mwn:mm.w%a
canons o a power to legislate, you are proving nothing, for a bis om
and priest can dispense from the penitential canons, see {C] 27 q.
[c. 2] Tempora poenitudinis and a bishop from other penal canons, see
D. 50 [c. 22] 57 quis presiyter, [C.] 1 q. 5 last paragraph; [C.] g q. 2 [c.
o] Lugdunensis. And a dispensation does not revoke the owbomw Hm
[C.] 9 q. 1 [c. 5] Ordinationes, and q. 2 [c. 10} Lugdunensis and the
argument of D). 50 [55] ¢. [1] Priscis. Hence the argument proves
me@ﬂﬂbm what is said about the [powers of a] wwcnoﬁ wm no objection
since if a cotporate body cannot legislate without its rector, the
exercise of jurisdiction being his, the converse does Ewﬁ follow — thata
rector can legislate without the corporate body which possesses a
potential power [to legislate]. Nor is it nn_ﬂnnﬂ to argue .m..oa. ?rM
power of] jurisdiction since the power to legislate, although it _m.HEWo
to that of judging, does not follow from it. Not everyone ﬁa.mr the
power to judge has the power to legislate, although everyone with the
power to legislate can make judicial decisions. Thus we say that m<M~Q
synod of the fathers because it has the power to adopt laws, has the
power to make judicial decisions as well. o -
124. Hexnce it is clear from the above that the binding power of the
canons is derived from consent, for unless we nmEE argue validity
from usage and a law could be abrogated by not being o_ummﬂ&ﬁ.r there
would be no salvation. Who can know in what ways our H.mmm.gm has
been added to, or changed from, that of the Four Councils'” without

18 The Council of Sardica (A.D. 343) — today’s Sofiz — was ccﬁﬂﬁ% by nwm ﬂﬂ%ﬂw Mm M.MM
hurch. Its canons were once believed to be those o the Council of! \
Mwwwﬂ.hcnm MMQ by Pope Zosimus in his letter to the Council of Carthage in 418. See
Hamilton Hess, The Canons of the Council of Sardica, Oxford, 1958.
171 ¢., Nicaea, Constantinople, Ephesus, and Chalcedon.

05



Nicholas of Cusa: The Catholic Concordance

—_—

our incurring condemnation, or when certain sacraments were intro-
duced in the councils, or how we could evade the numberless
penalties of automadc excommunication, deposition and the like con-
tained in the canons, if in all of these matters concord and consent,
usage and non-usage, did not help us? Hence in chapter 1 of the same
Council of Toledo it is said, “If any earlier decrees have been neglec-
ted, let them receive a new binding force so that because we devote
our attention to the religious observance of matters relating to the
practice of the faith which have been decreed in the councils but have
fallen into disuse over time, we may more easily obtain the mercy of
God.”™ Note that decrees that have been ignored lose their binding
power and they acquire it again when they have been accepted once
more. Thus long-standing customs approved by the consent of those
who observe them are similar to law, see D). 12 [c. 6] Diuturni, and
where a legal authority is lacking, the customs of the people and the
practices of one’s ancestors are observed as the law, see D. 12 D11
. 6] In his.

Indeed the statutes of the synods are based on this type of consent.
Hence Pope Gregory [T] in professing his belief in the F our Councils
says that since they were constituted by universa) consent, anyone
who presumes to loose those whom they bind or to bind those whom
they loose, acts to his own destruction, not that of the statutes. For a

synod makes its definitions by the authority of all, not only of thoge
who are preseat, as Gregory says when he declares that the statutes
adopted by the bishops who were Present representing the others,
were adopted by universal consent 1? Hence at the end 6f the Counci]
of Toledo, we read: “If however anyone of us or of those in the
province who are not present now in the sacred synod should dare to
violate this sacred decree or neglect to comply with it devoutly, let him
be excluded for a time from the community of brotherly lave 20 By
the above reasoning, if the others who are cancerned with the counci]
have been summoned to it, those who are present are considered to
act as the representatives of all. And this is proved in the eighth canon
of the Second African Council, discussed below, where it is said thar

the representatives grant full authority to the council in the name of
the others.?!

*®Second Councit of Toledo {Mansi 8, p. 784).
PL 77, p. 478. ¥ Mansi 8, p. 787.
2 Third Council of Carthage, ¢. 2 (Mansi 3, p. 787).
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125. And there is no doubt that both the cE.Aawmm_ oocb-m_m ommnwm.
whole church and those of the kingdoms of Spain, the Gauls, m% ﬁ
Africa, as well as of an individual Eo&wnm rmdm. m-&mua been able ow
legislate for themselves — just as Boniface édnbm. to Wcmnn—wc f
Narbonne says that the fathers who were assembled in ZHnmnm.m _up_
ted canons for themselves, that is for the whole S.S.E or the ME,NWMH !
church which they represented there.? We read in &m records o
council held at Rome in the ninth year of the reign .om mﬁvnuon
Constantine Il under the chairmanship of woma Martin wqm vHMM
bishops in attendance that to show that Pope Teo s Em.mwmnnﬁ_p mcn e "
approved by the Council of Chalcedon Pope KE.EH mmwr at ch _mdw p
ning, “The holy Council of O:&nmn_o.:, that is to say the »wwoa Wﬁwm
all the holy fathers, made this definition. For what one mum.yo mogoam
holy fathers is seen to decide, all the &Bo.n_m and m:m ﬁﬂ mmmEm
together confirm in indissoluble wmdﬁo.uw in one mnr .M e
expression of faith.” And just as a provincial .mwboa ﬁ.mw&. m s
decides on the canons necessary for the province, o if the seve
provinces of Gaul were to meet they could legislate for 9@.34@:
provinces. And if all the provinces in the world were to Eoﬁ.. W:Hwﬁ Mm
any one province can provide for itself 50 m: .Smom.ﬁ.a can legis ﬂ_” M mm
common agreement on all matters. And it is surprising 10 mmwm a o
of them gathered with full power as novwomnwﬁuﬁm nm:MwH 0 sgo
any one province can do for itself. w_u: there is no moc_ﬂ mmﬁ mmM; e
province can provide for its needs without wsm pope. T mw.m ore o
them can so provide, provided that following the norma HuMOMm aa c
the pope or anyone else belonging to the synod is n.oﬂ mﬁw u Mz M.Hn
willing and able to come. For a synod of many provinces has
authority than that of one, as is said in the mo=o$q5m chapter. . H
126. And although we insist that the pope is not the Mm_uzmwm_m
bishop but the first over the others, and we base the force of the noly
councils not on the pope but on the consent of all, at the same nmm
since we defend truth and maintain the rights of everyone, we rightly
give honor to the pope, see D. gg [c. 5] Free,

22 Boniface I to Hilary, Bishop of Narbonne (PL 2o, p. 773).
23 Mansi 10, p. 875.
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CHAPTER XIV

ALL LEGISLATION IS BASED ON NATURAL LAW.
SINCE BY NATURE WE ARE ALL EQUALLY FREE, ALL
COERCIVE POWER 1S DERIVED FROM THE ELECTION

AND CONSENT OF THE SUBJECTS. THE
JURISDICTION THUS CREATED IS NOT VALID IN
ITSELF UNLESS IT IS IN ACCORDANCE WITH THE
LAW AND CANONS. THIS IS A FINE OBSERVATION.

127. In order for everyone to be better convinced, I add another
consideration to these arguments. Although one might wish it to be
developed at greater length, in the interests of brevity and to please
.5@ reader I will limit myself to a summary discussion. All legislation
is @mmom on natural law and any law which contradicts it cannot be
valid, see D. g [after c. 11] Cum ergo and [D. 1o ¢. 4] Constitutiones.
Hence since natural law is naturally based on reason, all law is rooted
by nature in the reason of man. The wiser annd more outstanding men
are chosen as rulers by the others to draw up just laws by the clear
reason, wisdom, and prudence given them by nature and to rule the
others by these laws and to decide controversies for the maintenance
of peace, as is contained in [, 2 [c. 51 Responsa prudentum. From this
we conclude that those better endowed with reason are the natural
, lords .E.E masters of the others but not by any coercive law or judg-
* ment imposed on someone against his will. For since all are by nature
mnn.. every governance whether it consists in a written law or is living
law in the person of a prince — by which subjects are compelled to
abstain from evil deeds and their freedom directed towards the good
through fear of punishment can only come from the agreement and
consent of the subjects. For if by nature men are equal in power
[potentes] and equally free, the true properly ordered authority of one
common ruler who is their equal in power cannot be naturally
established except by the election and consent of the others and law is
also established by consent. Sce D. 2 [c. 1] Lex, [and] D. 8 [c. 2] Ounae
contra where it says “An agreement of every race and city among
themselves” etc. and “There is 2 general agreement in human society
to A.uco% their kings” etc. Note that for the convenience of human
society men wish to make a general agreement to obey their kings,
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Since in a properly-ordered government an election of the ruler ought
to take place by which he is set up as judge of those who elect him,
rightly-ordered lords and rulers are established by election, and
through election they are established as general judges over those
who elect them. As I have noted elsewhere, this follows Hostiensis in
his Summa and other doctors.!
128. And because they are general judges, appeals can be made
from them to the highest authority, because they were not specifically
elected to have the final decision in every case. But if judges are
chosen in a particular case by the parties involved, appeals are not
normally allowed as the tenth canon of the Council of Africa states:
“Certainly if judges have been chosen by consent of the parties, even
if by a smaller number than prescribed {by the law] there should be no
appeal,” see C. 2 q. 6 [c. 34]). A judge ought to decide in accordance
with justice, so that a sentence is legally invalid if it is pronounced in
violation of laws and canons, see [Decretals 2 27] De sententia et re
judicata c. 1 with the cross-references mentioned in the Gloss on that
passage.
12g. Moreover we do not read that the Apostolic See ever made a
decision that was contrary to the canons, as is noted in the letter of
Pope Boniface to Zacharias which begins Confliemur® and in many
guotations given below. Yet the papal decision is reviewed once more
by the plenary council, as is stated below on the basis of the works and
authority of Augustine.* But such a review would be in vain if every-
thing that the Roman pontiff wished were law because then it would.
be impossible for him to act against the law. Hence it is proper that
his judgment should be limited by the canons, to which he is subordi-
nate and in accordance with which his decision is reviewed in order to
determine whether it does or does not follow them.
130. Furthermore the canons are based on natural law. Fven the
ruler has no power to violate natural law, and therefore he also has no
power over a canon based on, or incidentally following from, natural
law. And because this is the case, how can we say that it is in the
power of a judge to adopt canons and statutes? If this were so, if he

'Book 1, no. x17.

2 Third Council of Carthage (Mansi 3, p. 882).

3PL 130, p. 1,163, written in A.D. 742 by St. (not Pope) Boniface, the Apostle of
Germany.,

*Book 1, no. 149.
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himself had the power to make the canons, 2 judge could not be
charged with an unjust decision, since the decision would be the law,
and therefore it would always be just, But because law ought always 8_
be reasonable, possible, and not against the custor of the no:mn%\mmn
D. 4 [c. 2] Erit dutern, we cannot cajl something a law which mm“ not
accepted by the usage of the users - whether in the civil or canon law
see D. 4 [c. 3] Leges, and chapters which follow. Hence if mﬂ?.oﬁm
through use is required of laws 3s is said in the chapter Leges, it
cannot be right to condemn someone as guilty for &o_m&;mm“ new H.ms.
because he could not violate something which did not yet exist. Thus
he must have broken a law that has been adopted and mnn@mﬁ& in
custom and usage. And from this it is clear that the law or canon js a
standard for every judge, and that any judge who makes a decision i
subject to ail the laws and Canons. eon s
131. Furthermore, if it is true that a canon is approved by agree-
ment, usage, and acceptance, then the strength of all legislation
comes from acceptance. Hence the canons of the common council are
rightly called those of the church. For the church is 4 congregation
One mﬂ.mom cannot properly issue church canons. Thus we see ﬁrmm
canons E.o._mmzom in the councils by harmonious acceptance, consent
and mzvmn_.ﬁmo? but the decretals of judicial decisions of ahm WoEm:H
pontiffs or those on doubtful points in new situations have been
confirmed as just, not out of pure authoritative will [of the pope] but
@m.nucmm the canons agree that those decisions should be made, — a
point which ought to be noted. This is the way I understand Uu 1
[e. 3] rwawm&a Romana para. Item decretales, and D, 19 [c. 6] [n Eaawm&w
along with similar passages, and there is more on this subject
n_mn.érﬁ.ﬂ especially at the end of this Second Book and at -_.._._
beginning and end of Book 1. .
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CHAPTER XV

ON THE BASIS OF WHAT HAS BEEN SAID ABOVE WE
CAN SAY THAT JUST AS THE BISHOP SHOULD NOT
LEGISLATE WITHOUT HIS CHAPTER NOR THE
METROPOLITAN WITHOUT HIS SUFFRAGAN
BISHOPS, SO THE POPE SHOULD NOT ISSUE
UNIVERSAL STATUTES AFFECTING ALL HIS
SUBJECTS WITHOUT HIS5 CARDINALS. NO
ﬁOOZn:..—_Pm& DECISION IS FINAL UNLESS IT IS8
RATIFIED BY THE APOSTOLIC SEE SINCE APPEALS
HAVE BEEN MADE TO THE ROMAN SEE FROM ALL
DOCTRINAL DEFINITIONS — EVEN THOSE BY
SYNODS — EXCEPT FOR THOSE OF THE UNIVERSAL
COUNCIL OF THE UNIVERSAL CHURCH. HOW THIS
COMMON DICTUM IS TO BE UNDERSTOOD IS ALSO
DISCUSSED.

132. From the above it is now clear that the binding force of every
law consists in concord and tacit or express consent which is given
either through usage or by the action of those with others under their
authority, becaunse they represent them or rule over them. For just as
the bishop and his chapter are said to make up the diocesan church
because that gathering potentially containg all the others who belong
to the same church so that they are all considered to be represented
by them, so also a metropolitan and his suffragan bishops constitute
the church of a province and a patriarch with his metropolitans, the
church of a patriarchate. Hence the authority of any gathering
extends to all represented in potentiality in that gathering. We say that
according to ancient practice the Roman church was made ap of the
pope and his associated metropolitans since each year they used to
meet with him as the head of their patriarchate. And because as a
result of the agreement of the metropolitans and by universal practice
the cardinals of the various regions have become their representatives
and take the place of all, both in electing the Roman pontiff and in
advising the universal Roman church, we are justified in saying that
the Roman pontiff can take no action in any matters affecting the
universal Roman church without the cardinals, and that if he should
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do anything without them, it cannot be accepted with impunity. It is
true that this power belonging to the cardinals to represent the tacit
consent of the universal Roman church needs to be reorganized so as
10 enable them to act as representatives who give its eXPress consent.
This is treated in another place.!
133. From the above it is also easy to understand what is often
asserted by the Roman pontiffs; e.g., by Pope Damasus in a letter to
Stephen, the Archbishop of the Council of Mauritania,? as well as
other Roman pontiffs in D. 17 [c. 2] Reguls, — that no synod is valid
unless it is confirmed by the authority of that Apostolic See — since
they are speaking of the [Roman] see. It is true that no synodal
decision is certain in which the Apostolic See does not participate
because there is always the possibility of an appeal from the decision
of that synod to the Apostolic See, Thus we read that the cases of the
Patriarchs Flavian and Ignatius and others in Coustantinople and
Athanasius in Alexandria were appealed to the Apostolic See.” Hence
if a synod has condemned anyone, including a patriarch, the decision
of that synod is not ratified until it is confirmed by the Apostolic See
since it can be appealed to that see. And when it is said that by itself
without a synod, the Apostolic See can reinstate those unjustly con-
demned in a synod, this is true, if Iby “without a synod”, we mean]
without 2 meeting of the universal synod of the whole church. For if
someone is condemned by a patriarchal synod, whether of Constan-
tinople or Alexandria or some other large provincial synod in France
or Spain, the Apostolic See which, as has often been said, is made up
of those comprising and representing the Roman church as outlined
above, has a higher jurisdiction and can take judicial cognizance of
what has been decided by the synods. Thus we read that Pope
Nicholas in his Apostolic See assembled in synod examined the case
of Ignatius who had been condemned by Photius. Pope Martin acted
in this way in the case of Pyrrthus and Sergius, as did Pope Julius
before them in the case involving Eusebius and Athanasius of Alexan-
dria.* This is how we read that they acted in all cases.
134. Hence it is true that the Apostolic See is superior in jurisdic-
tion to all synods except the universal council of the whole church of
which that see is a part, and that therefore it can review the decisions
of all lower synods without action on the part of the council of the

'Book 11, no. 191, 2See Book 11, no. 112. 3See Book 11, no. 76.
*PL 119, p. 1073; 87, pp. 119ft; 8, p. 870
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universal church, For example in the sixth action of the Eighth
Council in the answers of Metrophanes, Emrc@.om Smyrna, t© ?m
arguments of Zacharias of Chalcedon concerning the mcm.o.EﬂEM.
granted to Apiarius by the Roman church contrary to the decision 0
the Council of Africa, we read that it was not mnomﬁ.ﬁoa .?H first] in
Africa and that later the decision of Pope Zosimus n his &Bow_H Sm
absolve Apiarius who had previously been condemned in &m Syno rw
Africa was finally accepted.” However he was not admitted to his
former church on account of the possibility of scandal but Hawnmnm of
recommendation were given to him by the muﬂoﬁ_. so that he might mom
as a priest in all the other churches. And note @:m. €4SE On account oa
certain points related to this subject which are discussed above an
.NMWS. And on the same point, note the letter of m%n. ._wmammnmm mMc
Bishop Eulalius of Alexandria on the topic of En. reconciliation o the
Africans which says that at the time of WOHEqmno.m:& .Omwmmnuﬁ
Aurelius of Carthage and his colleagues rose up in pride at the
instigation of the devil against the Roman church but that now »cm
professed [belief in] the document of the synod held at the N.Eo om
Justinian, beginning, Prima salus, which you have above. >b.
although there is much that is worthy of note in that _.nnon ~as s:ms HM
says so well at the beginning that the church contains a Eﬁ.ﬁ&d ca
concordance of inequality on the model of the heavenly army in which
all are subordinate to one first [ruler], i.e. the Roman pope — .: seems
hard to say, as it does, that Valerius and his colleagues were 5 error,
because 216 bishops including Augustine agreed as one to _ﬁm. deci-
sions which they also signed in writing, as is noted above. ?& H.w 9.@
were later led to the recognition of the rights of appeal and _m_ﬂm&o-
tion belonging to that see, it should not be said m._uwﬂ they were in error
earlier unless this means that the African church zma_w was in error in
not accepting the legislation of the Council of mﬁ.&nm_ since, as is
mentioned at a certain point above, Augustine did not consider that
council Catholic but Arian.” Nevertheless because the @&&n nv.ﬁnr
accepted its decisions, as is clear in the actions of the Eighth Univer-
sal Council,? the Africans were also obliged ta nnnn@w Emmo statutes as
Catholic without considering those who did the legislating. However
the Council of Sardica adopted a statute in honor of the memory of

% Mansi 16, pp. goff. 8Book I, nos. g3 and 121. .
7St bcmcmnbn. Contra Cresconium (PL 43, p. 516). $Mansi 16, p. 7¢-
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St. Peter which provided that one could appeal to the Bishop of
Rome. It was proposed and moved by Hosius, Bishop of Cordoba, the
legate of the Apostolic See, and this is discussed in C.6q 47l
Quod si aliguis which is to be noted carefully. This text proves from
the decision of the synod in honor of the memory of St. Peter, that the
Roman pontiff has the power to judge local councils but enly in the
form set down there, ie., he can approve a decision but cannot
disapprove one except by means of a new synod — so that that text
proves that the administrative power of the pope depends very much
on positive law and the consent of the synod.

136. You may perhaps say that the legislation of the universal
council of the universal church must also be ratified by the authority
of the Apostolic See, i.e. the Roman pontiff, to be valid. I admit that in
the case of legistation on matters of faith it is true that unless the
authorization of the Apostolic See is secured, the laws are not valid,

Indeed the consent of the Roman pontiff himself must also be given,

since he is chief-bishop of the faith, This is also true of all other
church laws because they receive their force from the agreement of
the synod and even the lowest-ranking suffragan bishop in a provin-

cial synod or canon in an episcopal synod or metropolitan 'in a
patriarchal synod is essential to his synod because its validity depends

on the agreement of all. Pope Damasus, for example, argued that the

Council of Rimini was invalid for this reason, for Vincentius who was

bishop for a long time, and other bishops did not give their consent.®

Indeed [ think that no one doubts that an act which otherwise has the

‘essential form required is invalid if this is not observed. Therefore T

would think that if the pope is assembled with his cardinals as

representatives of the provinces, as I have touched upon elsewhere,

and even one cardinal is missing they should take no action on any

universal statute for the whole Roman church. There is no doubt

[that this is true)] of the head of the synod, i.e. the metropolitan in the

patriarchal synod, and the pope in general or universal synods. Hence

just as a decision of a synod can be contested if anyone who is

supposed to be present is not permitted to participate while willing

and able to do so, since it violated the proper order of charity, so also

with even more validity for the head [of the synod]. .

137. ltis not true however that the iegal authority of a synod which

"PL 13, p. 349.
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has been properly called and is carried out mnno&_.hm. to n.oﬂwnﬁ
procedure with those in attendance that ought to be admitted, is also

so dependent on its head that unless he monmgﬁ :.u a mmnmmmonw:o
decision ¢an be made. For this would then imply ﬁrmﬁ. it would not M a
decision of the synod but only of one man. mE.Q. since anyone who
goes to a synod is bound to submit to the decision of the EEQ;%
because he assumes that normally the E&oiQ.E_nm,.En synod m.nm. y
makes its definitions with the agreement of all in am.u_m_ﬂ_m by majority
vote even if the opinions of particular persons may differ. 222.9..?
less no conclusion, especially on a matter of faith, can ‘aw certain
unless the vote is made unanimous as was the case, we Hmmm. in alf the
councils. And with this interpretation we ﬁ,E:w we can satisfy anyone
who wishes to understand correctly the m:EE.Eo.m whom the WoENM
pontiffs cite in their letters. I say, the Roman .vomnm,mu because I cou
find very little in the records of the councils on all these subjects
which did not fully agree with the positions that I have taken above.

CHAPTER XVI

FROM THE SIGNATURES APPENDED TO [CONCILIAR]
DEFINITIONS WE CONCLUDE THAT BISHOPS HAVE
THE POWER TO MAKE DEFINITIONS, BUT OTHERS
INCLUDING ABBOTS AND MONKS ALSO GIVE THEIR
CONSENT AND SIGN = LAYMEN ALSO DO SO BUT AS

AUDITORS AND WITNESSES. ALSO CLERICAL
EXPERTS [PERITI] NOT IN ADMINISTRATIVE
POSITIONS SHOULD NOT BE EXCLUDED FROM THE
COUNCILS.

138. Since the question has arisen as to which persons mroﬂn_ ,.am
admitted to the council and also who should be allowed to sign-its
decrees, we should consider that although the mmuﬁn..mﬁm s&w came 1o
Chalcedon from Alexandria with Dioscorus raised this question along
with others in the Council of Chalcedon and, as appears in the ...BG of
that council, repeatedly claimed that a council is made up of bishaps
and that the others ought to be excluded, we do not read there that
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non-bishops were excluded for this reason.! In the Fifth Universa)
Council we read that everyone down to the rank of lector signed,? in
the Sixth and Eighth Councils that priests and monks, the emperor
and the senate and deacons signed, and that they were always
accepted in the sessions and in the signing at the place where their
superiors were located, as is indicated in D). 93 [c. 26], Praecipimus
which contains the text, and in D. 94, ¢. 1. However in the Sixth
Council of Constantinople where the signatures of Pope Agatho and
his council appear, we do not read that anyone besides bishops and
their representatives signed the definition [of dogma). Hence the
power of definition and legislation has perhaps always belonged to
bishops de jure, see D). 12 [c. 12) Omnia where the text says that
statutes ought to be adopted in councils of bishops, and although
others summoned such as abbots and montks also sign, we read that
this is not generally done with the power to make dogmatic definitions
on which see [C.] 1 q. 7 [c. 4] Convenientibus. Hence when g universal
council speaks on matters of faith, I wonder why, since lay people are
allowed to enter, non-bishops ought not be admitted — and not merely
in an advisory capacity — but to legislate and sign, if they are at least
qualified and knowledgeable. But in other matters, where a decision
is made not by unanimity but by majority vote, discretion and
prudence and authority ought rightly to lead us to consider whether
the judgment of fools whose number is infinite might not outweigh
the votes of the wise.*

139. Hence I do not think that the laity or clergy should be admitted
indiscriminately, but I think that qualified learned churchmen should
be included in making decisions since the common good of the
church is being sought and it does not matter from what source it
come, providing only that it is found. But as appears below, we read in
the seventeenth canon of the Eighth Universal Council and in D, 96
lc. 4} Ubi nam that lay people were admitted to the universal council
when a question of faith was to be defined, and subscribed to the
other acts in the council as witnesses, Thus we read in the Fourth
Action of the records of the Eighth Council. “The most excellent

! Mansi 6, p. 602,

2 Mansi 9, pp. 380ff. (Only bishops signed ar the Second Council of Constantinople, A.D.
553.)

3 Mansi 11, pp. 6671F. and 682, and 16, p. 1go.

*Ecclesiastes 1:15. Note this limitation on earlier discussions of majority rule (ne. 137).
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senators and glorious princes said to the council through mmm wmn,_nmm
and president, Bahanes: ‘Our holy emperors have w.nE us, _M m..ﬁdmm
who make up the senate, which by the will _um. God is rcuo_.om in m.< _.M
way, so that we might act as auditors of what is done. ..Hrﬁ.m ore %o&
wish 1o ask us for our signatures at the end of this holy univers
synod, as is proper for a synod, all my brothers and fellow _umuwo&”w
say through me, the unworthy servant of our holy emperors, to oow
most holy lord, the patriarch, and to the most holy wnﬁanmnuﬂnﬁam ;
old Rome and those of the eastern sees: Unless we have hear 9:.”
person both from Photius and from his bishops and in front of cm& m”.
their mouths are closed because of the precepts of the canons an . e
synod, our hands will not sign one word of that synod. Let them Mm.m
what has been decided by Pope Nicholas in the Synod of W@Em N: . m_.
they say nothing in reply, the schism will be healed by their su ::5
sion. But if this is not done, we know that you éoc_.ﬁ_ H:m.ﬂ émﬂ us
sign at the end of our actions etc.” * Note that the laity since they E.M
to sign as wimesses in the council can demand érmﬁ. reason m__H
justice requires from the council in order for them to sign properly.

And this should suffice on that subject.

$Mansi 16, p. 55-
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CHAPTER XVII

>v>ﬂ§>wnmbﬁﬁOCZOFHmZOWZ>FFMZOH
SUPERIOR TO THE POPE BUT IS SUBJECT TO HIM,
UNLESS HE DEPARTS FROM THE FAITH.
NEVERTHELESS IT CAN CORRECT HIM IN THE SAME
WAY THAT A PROVINCIAL COUNCIL CAN CORRECT
ITS METROPOLITAN. THE COUNCIL OF THE
UNIVERSAL CHURCH IS NOT ONLY OVER THE POPE
BUT IT IS ALSQ CLEARLY SUPERIOR TO HIS SYNOD
AND TO THOSE OF ALL THE OTHER PATRIARCHS.
THE ARGUMENT IS ANSWERED WHICH IS USUALLY
MADE THAT THE ROMAN SEE I§ OVER THE WHOLE
OECWOEW%HIHOW>ZHO%OIw;H.QMM>%H:>H
DESPITE CHRIST’S GRANT, FOR THE GOOD OF THE
UNIVERSAL CHURCH THE UNIVERSAL COUNCIL HAS
JURISDICTION AND SUPREMACY OVER THE PERSON
WHO OCCUPIES THAT SEE WHEN HE ABUSES HIS
POWER. EXAMPLES ARE GiVEN.

140. From what we have said above a sufficient answer can easily be
given to the supposedly difficult question as to whether the universal
no:H..o: is indeed above the pope. For the universal or general
Eﬁa.w%&_ council, s we always read, is subject to the Roman poniff,
”H._ﬂm is evident from the above and from what follows, and is ummznm.
in the sixth chapter of the Council of Nicaea referring to the see of
Alexandria and other sces, see . 65 [c. 6] Mos, and all the councils
after this say the same thing. Therefore in the case of this universal
counci] fi.e., the patriarchal council], I think that it is true that the
Roman pontiff cannot be judged by the council unless he is in error
on [a matter of] faith since as long as he remains in the fajth he

remains as its head. Therefore he cannot be judged by a lower power
v.onmcmn he has the power of all the others, as the definition in the
sixth chapter of the Nicene council says. In addition he remains the
head, in the unity of the Catholic church which is [a unity] in faith, of
the other patriarchs in all the rest of the church. Therefore :v is
oow..anmﬁ that as a metropolitan he cannot be judged by his synod unless
he is in error on [a matter of] faith, as is defined in the 1oth canon of

108

Book II, para. 141

the Eighth Ecumenical Council! and note in [Decretals 11 5] De
prebendis, [C. zg] Grave, and in [C.] 11, q. 1 [c. 46] 5% dericus — on
which the Archdeacon comments that a metropolitan since he is head
of the provincial council cannot be punished by that council.”> Hence
Pope Anacletus in a letter to all the bishops which begins, Benedictus
Deus, says, “The teacher and shepherd of the church if he should
depart from the faith cught to be corrected by the faithful. However
for bad conduct he is rather to be tolerated than coerced.”® And he
understands by the faithful, his subjects, as is evident in the text
immediately following. And it is clear why this should be understood
this way, for the shepherd of the church cannot be corrected by the
church which is his flock of sheep, but if he is not in the faith he is not
the shepherd and then he should be corrected with anathema and
withdrawal of cbedience.

14I. And there is no doubt concerning the case of condemned
heresy since he falls under the sentence of already condemmed hereti-
cal teaching, as Pope Gelasius wrote to Emperor Anastasius and to all
the bishops in Troy concerning Acatius. For he says, “The universal
church in observance of the ancient law considered that all those who
held an already condemned heresy were refuted once it was con-
demned, just as the Nicene Council included all Arians in its con-
demnation of Arius.” But if a heresy has not [already] been
condemned, then, according to the tenth canon mentioned above, one
should not withdraw from him until it is formally established that he is
a heretic.* However a pastor can be corrected privately by those under
him for an error in faith and he can be denounced to his superior.
Hence Pope Fabian in his letter to the eastern bishops which begins,
FExigit dilectin, says: “If a bishop should deviate from the faith, he
should first be corrected privately by his subordinates. But if it
appears that he cannot be corrected (may it never happen), then he
should be denounced to his superiors or to the Apostolic See. But in
his other actions he ought to be tolerated by his subjects rather than
denounced.”® But if he is a heretic, then since he is excommunicated

! Mansi 16, p. 166,

2Guido de Baysio held that the metropolitan council could judge its head (Kallen,
p. 176}

3 Hinschius, p. 85 (False Decreral).

*PL 59, pp. 44fF. and 62ff.

* Mansi 16, p. 166.

Y inschius, p. 166 (False Decretal).
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ipso facto for that heresy rather than because of any positive law

because he is a heretic on account of error in the intellect and

obstinacy in the will, he has separated himself from the whole body of
the church, as Saint Cyprian says in [C.] 1 q. 1 [c. 70]: If anyone, he
says, has left the church in the presumptuousness of heresy, he has

condemned himself, see [C.] 409-5¢.1;[Cl24a. 1ce 1, 2, and 3.

142. Everyone, even a simple Tayman, is also obliged to separate

himself from that heretic and by that separation he says anathema

upon him. In this way we read that the laity in the council declared
publicly condemned heretics to be anathema and also individuals
outside the council declared heretical Roman pontiffs anathema.

Thus superiors and those in higher office when they are heretics are
said to be deposed by their inferiors when they separate themselves
from them on account of the anathema that comes as a result of
heresy,

143. Hence since his exercise of his administrative duties as
superior ceases because of the withdrawal of obedience and because
the ruling office of a bishop, primate, or pope consists in the exercise
of administrative duties, when that ceases they are rightly considered
to be deposed, as Joannes [Andreae] in his Novella notes on chapter 1
of [1 7] De renuntiatione of the Iiber Sextus. When it is clear that 2 pope
does not wish to carry out his administrative duties then he is con-
sidered to have already given up the papacy since the papacy consists
in the exercise of administration, as is noted in D, 21 [e. 2] In nove
and [C.] 2 q. 1 fc. 35] Puto. The exercise of administration ceases
once the obedience of all has been withdrawn because of heresy.
Therefore the papacy also ceases to be located in its material subject;
namely, the heretic. In this way we read that Popes Liberius and
Marcellinus  were deposed by separation and withdrawal of
obedience. So also any patriarch, including the patriarch of Rome, is
deposed indirectly by his former subjects if he falls into a condemned
heresy. This is the Wway in which I think the following relevant pro-
visions of canon law should be understood: D. 40 [c. 6] 5§ papa; D 17
[c. 8] Hinc etiom; D. 21 [c. 4] Inferigr; and the chapter Nunc autem
[c. 71 and similar provisions.

144. Nevertheless although a metropolitan may not be judged by his
council, as is contained above, he can be corrected by it. This is
proved by the text and heading of [C.j 2 ¢. 1 [c. 46] Sieut inquit, and
by [C.] 9 q. 3 [c. 6] .57 ausem and the chapter Salve [c. 4]. In the same
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way, | would think that the general council of the .WE.EE see Hu
correct the pope, in accordance with the sane text é_u.pnr says _.&mﬁ he
head of a council should be corrected by his no@on. On this point
[D.] 18, [before c. 1} Episcoporum is useful which proves .,&mm a
coungil, although in a given case unable to make mom.Em.H n_omEnoum_ is
able to correct and reform its head in accordance with ﬁﬂw ancient
canons. On this point there does not seem to be any .n_o:c.” in &n case
of the canons of the universal councils of the Omﬁwwro church .540_4-
ing automatic excommunication, since all nmﬂroroﬂ are obliged ﬁm
observe them, as wiil be discussed more fully co_oﬂ. In the case o
the authentic punitive legislation of those councils and all other
statutes of any other councils, it is clear that they do not apply ﬁm %@
pope unless be has formally bound EEmo.:. to cbserve Emu.._. An .M
same thing should be said for other patriarchs .ME@ archbishops — i
they violate a statute of automatic oxooEm.EEnwﬂcu mn_oﬁoﬁ.w ﬂ\ a
higher authority, they can be corrected even in &Q.H own nogwn_mm ya
declaration. that the statute applies [de incidisse], in a way similar to
what has been said about the pope — but otherwise only by way of
MMMA.EMH“M. H do not think there is any doubt that a universal no_.Emn
properly understood, that is, one that represents .ﬁrm whole Cathol M
church, is over the patriarchs and the Roman pontiff. Hence .mES:m
we read in various places that the power of the Roman w.ouﬁ.m comes
from Christ, it also appears in many places that the primacy of the
Roman church over all churches comes from the decisions of the
apostles and their successors, as appears in [C.] 3 ¢. 0 [c. ¢] b.:a.:ﬁm.
And the judges in the Council of Chalcedon, when the ammmﬁ._ob A_v
the primacy arose between the churches of Rome and Ooum.ﬂ.mnnbob e
ordered the canons to be produced and decided that mnnoamc.._m to .mﬁ
canons old Rome had the primacy, as ID. 17 |after c. 6] Hinc E.E..”x
says. And likewise although we find in the Rooﬁm that- the pope is
described as the vicar of Christ, we also find it said that he takes the
-place of, and represents Peter, see [C.] 2 q. 7 7.“. 4] In MS.@S” ?a
much can be said regarding the different mx_u_.mm.mpwbm cmn.um :wmnd%—m
passages. For some bishops called the pope their “associate, mmmg
Optatus, others their “fellow priest,” as did ?.dcncmﬁ ﬁ& the fathers
in the Council of Ephesus, and the Council of Turin, and some

"Book 11, chapter xx.
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“brother,” others “bishop,” some “archbishop,” or others
“patriarch,”®

146.  But it is enough for us [to conclude] that although the Roman
pontiff as successor of Peter has received great privileges from Christ
and possesses high power derived from his see and cathedra ~ privi-
leges that are associated permanently with that see — the primacy
which the Roman pontiff exercises over all the churches comes partly
from men and the canons, as is said above. Pope Anacletus says that
while Peter was established as prince of the apostles by Christ, it was
done with the consent of the apostles, see D. 22 [c. 2] Sacrosancia; 1.
16 [after c. 6] Hinc etiam; C. 24 q- 1 [c. 15] Rogamus; [C.] 7q. 1 fc. 34]
Mutationes. And the text of D, 99 fc, 2] Nulli proves this when it says
that the primates were established by the apostles and their suc-
cessors, The Gloss says that the primates are those of Rome, Alexan-
dria, and Antioch, see D. 21 [c. 1] Cleros etc.

There is no doubt that the patriarch of Antioch has succeeded to
the see of Peter, but he does not possess the primacy by virtue of this
siice the pamriarch of Antioch defers to the patriarch of Rome.
Therefore Pope Marcellus in a letter to the inhabitants of Antioch
which begins: Sollicitudinem ommium says, “If your church in Antioch
which once was first has vielded to that of Rome, there is no church
which is not subject to its authority. To it as head all bishops who wish
to do so can have recourse and can appeal.”® Hence in the synodal
letter of Leo IX to Peter, the Patriarch of Antioch, he writes, “From
the fact that your apostolic see is consulting ours, we conclude that
fyou in] your prudence do not wish to depart from the decree of the
Lord and all the holy fathers by which the apostolic see of the holy
Roman church is established as the inviolable head of all the churches
in the whole world to which the more important and difficult cases are
to be referred by other churches for decision, This has been pro-
claimed by all venerable councils and human laws, this the Holy of
Holies Himself, the King of Kings and Lord of Lords, confirms — that
the venerable summit of ruling authority and of all church discipline
should be located in the place where Peter, the very center and chief
of the apostles, awaits the blessed resurreciion of the flesh on the last
day. Surely he alone is the one for whom Qur Lord and Saviour
declared that he prayed that his faith would not fail, saying: ‘Simon,

8See PLL 11, P- 649, 16, p. 1004, and Mansi g, p- 1070, 3, p. 861.
*PL 7, p. 1093 {False Decretal).
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Simon, behold Satan has sought that he might sift thee as Sﬁmmﬂ. But
I have prayed for thee that thy faith fail not and that thou being once
converted should confirm thy brethren.’'® And the result of this
venerable and efficacious prayer has been that untl now the faith of
Peter has not failed and we believe that it will not fail on the throne of
Peter undl the end of tme. Rather he will strengthen his brethren
when they are shaken by various trials of their faith, as until now he
has not ceased to strengthen them.”!! .
147. Hence 1 do not think that the universal council would ever
wish to take away those privileges of the primacy from the Roman see
as they have been defined by other councils. {Pope] _L.mo says the same
thing in answer to the claims of Michael of Constantinople in .ormﬁﬁoa
36: “Whoever atteropts to destroy or &Smamv. the authority u”:,a
privileges of the Roman church plots the subversion and ﬁ_mmn”:nﬁ.ou
not of one church but of all Christianity. What other ﬂoq?.u, will give
mercy and sustenance to her daughter under oppression if that one
mother church has been crushed? To what refuge will they appeal?
With whom will they have shelter? For that church received, protec-
ted, and defended Athanasius and all the Catholics, and restored
them to their own sees after they had been driven out.”!? . .
148. But because those who sit in that see are human beings subject
to error and sin, and especially because at present with the éol.m
moving towards its end and evil on the increase they abuse their
power using what was granted for the building up [of the n.?\._.noE. to
destroy it, who of sound mind can doubt that without any Q:Eu.c._uob
of the true power and privilege of that see the :b?a.amm_ council has
power both over abuses and over the one who commits them — to act
for the preservation and the well-ordered rule of the whole church? I
believe that it is wrong to say that the universal council also cannot
take judicial cognizance of, and make decisions concerning the
primacy of the Roman church for we read in the _.nmoam that the
Council of Chalcedon expressly involved itself in this and passed
judgment on it.”® Hence it can be said in general ﬁrmﬁ.m universal
council that represents the Catholic church has power directly »._.ou.h
Christ and is in every respect over both the pope and the Apostolic
WMM” And many conciliar actions and canons and proofs from reason

"PL 143, p- 770-
"3 Mansi 7, pp. 354if.

07 uke 22:31.
“PL 143, p. 767.
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support this opinion. For the dispute over the primacy which took
place in the Council of Chalcedon proves this; as does the definition
by the Nicene Council which was produced in the same Council of
Chalcedon in defense of the Roman see, and also the fact that the
actions and judgments of the Roman pontiff even in his synod are
often reviewed and examined in the plenary councils. The Council of
Chalcedon reviewed the decision of [Pope] Leo against Dioscorus
and the Sixth Council reviewed the decision in synod of Pope Martin
against Pyrrhus and Sergius, and the Eighth Universa! Council
reviewed the decision of Popes Nicholas and Hadrian against Photius
— and there are many similar cases.'* Hence Augustine in his letter to
Glorias and Eleusius which begins Dixit quidem apostolus, after he has
discussed the decision of 70 bishops against Cecilianus and noted
that that decision was reversed by Pope Miltiades and certain other
bishops sent by Emperor Constantine, says that those who opposed
the decision of Pope Miltiades and his associates said that they had
supposedly suffered a decision by biassed judges. “This is the excuse
of all bad litigants when they have been refuted by the obvious truth.
Could it not properly be said to them on this point: ‘Let us assume
that the bishops who made the decision in Rome were not good
judges. There was still the plenary council of the whole church where
the case could be discussed with those judges and if they were convic-
ted of having judged wrongly, their sentences could be annulled.’ Let
them indicate whether they did that. That they did not, we can easily
prove from the fact that the whole world is in communion with him
(Cecilianus]. If it was done, they were also defeated in the coungjl.”"
It is the opinion of Augustine that even after a decision by the Roman
_pope, the universal council of the whole world is superior to him for
the purpose of approving or absolving those who make the decision.
Augustine holds this opinion in many places, {for instance] D. 19
fe. 6] In canonicis; [C.) 2 q. 7 [c. 35] Puto, para. ltem: Cum Petrus and in
other places cited in this work.
150. There is no doubt on this point since Christ says to Peter: “If
he will not hear the church, let him be to thee as an outcast and a
publican.”’® Hence it is evident that he who does not obey the church
and the council which represents it, is to be considered as an outcast
and a publican by Peter and his successors. And this can be proved by

**Mansi 7, pp. 302fE, 7, p. 370, 6, pp. 1046fF, 11, pp. 554fT,, 16, p. 18g.
YPL 33, p. 169. 6 Marthew 18:1+,
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the authority of Pope St. Gregory in letter 214 in the [Papal] Register
where, after he criticizes John, the Patriarch of Constantinople, for
describing himself as the universal patriarch [he says] at the .a:a”
“And we against whom in rash presumption this offense is noawzﬁoa
will put into practice what Truth commands when it says: ‘If thy
brother has sinned against thee, etc.” And so [ a sinner Sr.o once
through my emissaries and twice in humble words have siriven to
refute this in the whole church, write personally. Whatever I should
have humbly done, [ have done, but I am rejected for that correction.
It remains for me to turn to the church.”"” Note that Pope Gregory
admits that fraternal correction in this way is his duty as Christ
commands and that as a last resort he should turn to the church as the
supreme judge ete. .
151. The same is also true of many other ordinances nobnnBEm.E.n
Roman see which were made in various ecutnenical councils, and it is
clear that those ordinances received their force from the fact that EQ
were made by a higher authority. Hence the authority of the ecumeni~
cal council is greater [than that of the pope]. This is proved E the
canon of the Eighth Council concerning the power o.m patriarchs
which also speaks of the Roman patriarch.'® Likewise it is wwoqma by
the tenth canon of the same council which begins Divina, which says:
“This holy and universal synod rightly and ﬁaocﬂ_% anmso.m and
decides that no layman or monk or clergyman may separate himself
from communion with his patriarch before a careful examination and
decision by the synod, even if he claims to know that he is guilty of a
criminal act.”" It [the canon] does not discuss heresy, since, although
one should not separate oneself [from communion with one’s
patriarch], as that text and [C.] 2 g. 7 [c. 8] Sacerdotes and [C.] 8 q. 4
[c. 1] Nonne state, these texts do not apply in the case of heresy
because even if he has been tolerated, you should note that he was
excommunicated at that time for falling into a condemned heresy, see
[C.] 24 q. 1 [C. 1]. The Gloss alsc makes statements that agree with
this when it discusses the aforesaid chapter Sacerdotes [c. 8] and the
chapter Anastasius [c. 9] of D. 19 and one should always withdraw
from a heretic, as is stated in the same place in the Gloss and as Pope
Hadrian in synod also states in his third message which appears in the
seventh action of the Eighth Council.? And because that text refers to

Y]affe, p. 1357 18 Mansi 16, pp. 170ff.
1% Mansi 16, p. 166. 0Mansi 16, p. 127.
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other crimes, the pope can also be judged by the council concerning
other crimes besides heresy.
152. This can also be proved from what was said by 5t. Peter to
Clement, as appears in the letter of Clement to James where he says
that Peter said to him when he established him as his successor- “For
Christ did not wish to constitute you today as a judge with jurisdiction
over secular affairs for fear that because of the burden of the human
cares of the moment you could not dedicate yourself to the word of
God. For if you were occupied with worldly concerns, you would
deceive yourself and those who hear you. For you could not perceive
what pertains to salvation more clearly than other men, and therefore
you would be deposed as one who did not teach the way to the
salvation of men, and your disciples would perish in ignorance,”?!
Nevertheless I do not wish 1o assert that Clement actually did write in
this way to James because it is sufficiently established as true that
James died as a martyr eight years before Peter, as is discussed below
in Part IIL%2 But since the church does not reject this letter, it is also
clear that the pope can be deposed for negligence, for it says: “You
would be deposed,” etc., and so this supports our Proposition.
153. Note therefore that the canon that discusses judgments by the
council speaks of all parriarchs in the same way.” From the acts of
that council it appears that the pope is always called the Patriarch of
Rome. If there is no doubt that a criminal case involving any other
patriarch can be decided by the council, the same is true in the case of
the Roman patriarch. [D.] 22 [c. 7] Diffinimus says that all patriarchs
are equal as to [the possibility of] their deposition, Likewise the text of
the tenth canon of the Eighth Council proves that a]f representatives
are equal for the purpose of the deposition or correction of
metropolitans. The zcts of the Council of Chalcedon in its last action
and in other places as well ag other acts of the councils also prove that
other patriarchs besides the Roman pope [acting] together with their
councils have deposed bishaps and archbishops.? The laws which say
that the pope alone can depose a bishop should therefore be under-
stood to apply only in his own patriarchate. And the aforesaid acts of
the Council of Chalcedon concerning the deposition of Anastasius
Seem 10 prove that a patriarch should carry out depositions not
[merely] with the advice but with the consent of hig council. For the

2 Hinschius, p. 32 (False Decretal), 2 Baok m, no. 309.
“8ee no. 151. ¥ Mansi 7, pp. 314 and p. 291
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bishaps of the Council of Antioch say: “We deposed Er.m:mm_:m s&o
was accused by the clergy of his church because he did not come
when he had been called three times.”? Hence when the Archdeacon
commenting on [D.] 22 [c. 5] Qua nﬂa&m&aﬁ. says that the pope nmw
depose anyone without action by a council, _..Em shouid be understoo
in accordance with what is contained below. It is true ?.:mﬁ he can mnm_
without a council of the universal church or even a patriarchal council
when the one to be deprived of office or deposed falls =.E_Q. a penalty
for an offense involving autematic’ imposition of punishment [Jatze
él- . .
.H“HSNMMH to cite a clearer definition by the same Eighth GEdﬂ..mmW
Council to the effect that the pope is subject wc the .mnﬂEnE.nm
council of the whole church, it says in canon 21 aﬁﬁnw.vwm._bm Domini-
cum sermonem para. Porre part of which .mm noa.ﬂmﬁma in [D.] 22 ?m 7]
Diffinimus ~ that the universal synod is .o_u_.ﬁwn_ to hear with ._Nm
reverence any question that arises concerning the Wo.Em: see, and to
go into those things, and to take action on them, but it could _SM vmwm
judgment rashly on the Roman pontiff.? 2@8 that .&Eosm e
ecumenical council has to decide every question that arises noum.wg;
ing the Apostolic See, it should do this 45.9 due reverence mbm _MMM
pass judgment rashly, on mono_MbH of the primacy [of Rome] an
il’s] reverence for its head. .
Mw“w_ﬁ_mwwsoa it is evident from these [examples] that the _..5_.<Q.mm”
council is clearly [simpliciter] superior to ;8. pope. And it is M.Hu
necessary to produce further examples of this since we have the
various decrees of the Council of Basel as well as mz.umo of Constance,
fdeclaring] that the pope is subject to the oo:EE. .?E »E:Emw
Constance only speaks of superiority in three cases, it is clear that mn_
the canons which have been adopted and those &mﬂ could be mm.owmm
further, can be reduced to these [three].?” Was it not n_m.mbmm in the
fifth session of this Council of Basel that no one, either in person or
through his recognized representative, noc_ﬁ.m leave the wmwmoo where
the council was meeting, even by the authority &, Rome?*® Why sﬁwm
this prohibition adopted if not because to allow it 4.;5:5 work to the
prejudice of the council? If therefore the authority of the Roman

5 Mansi 7, p. 354 *0Mansi 16, p. 174 . o .
# Mansi MoumuwH and 27, p. 585. The three cases were “faith, the extirpation of schism,
? ’ H %
and reform of the church of God in head and members.
% Mansi 2g, p. 38.
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vo.amm, cannot extend to particular persons when it is presumed that
this nnu:E operate to the prejudice of the council, who doubts that the
council as a whole is over the pope? There are more such decrees of

his council that prove this, such as those citi 5
ting and warning th
and decrees of this kind. € the pope

e e
W———

CHAPTER XVIII

THE ASSERTION THAT THE COUNCIL IS OVER THE
POPE IS BASED ON AUGUSTINE’S STATEMENT THAT
THE CHURCH WHICH WAS PROMISED TRUTH AND
[DIVINE] ASSISTANCE I3 REPRESENTED MORE
CERTAINLY AND INFALLIBLY IN THE UNIVERSAL
COUNCIL THAN IN THE POPE ALONE. THE CHAPTER
DISCUSSES THE BASIC PRINCIPLES OF
REPRESENTATION AND ADMINISTRATION, WHY
PRELATES SHOULD BE ELECTED, AND WHAT
PROCEDURE SHOULD BE FOLLOWED AND [T
DESCRIBES HOW CARDINALS SHOULD BE ELECTED
BY THE [CHURCH] PROVINCES AS THEIR
REPRESENTATIVES. FURTHER SPECIFIC POINTS ARE
MADE ABOUT THEM — THAT THEIR POWER HAS
ARISEN FROM COMMON CONSENT, AND IN WHAT
SENSE THIS IS TRUE.

156.  But so that we may see more profoundly that this is true, let us
recall to mind what is said above concerning the amwammmsﬁmm_iq of
mﬁ. presiding officers of a council. And we may say that by the
assistance of Christ the power of binding and loosing and infallibility
mbm. freedom from error are in the true Catholic church untl the end
m:e time. But since the Roman pontiffis a member of the church which
is the Mystical Body of Christ, and infallibility was not promised to

any su_n:.&nn but to the whole church, there is no doubt that the
.:no_.num power of binding and loosing belonging to the whole church
1s superior to the power of the Roman pontiff, although the power of
binding and loosing in both the church and the pope flows from the
same source. And I say that this is true not only of the whole church
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but also of the priesthood in the church which is like one soul in the
whole church. It is true by the promise and delegation of Christ, "
because the priesthood was established by the Holy Spirit to rule the
church of Christ, as the Apostle Peter says: “Feed the flock which is
among vou”! etc. Therefore the priesthood, whether actnally or
potentially gathered together, exercises the power to feed the whole
church which is delegated to it by Christ over the whole church and
all its members including the pope. But because the universal council
is a congregation or church gathering composed of the members of
the whole Catholic church and for this reason represents the whole
church, we should then consider that the Roman pontiff because he is
the highest pontiff also acts as the figurative representative of the one
universal church. :

157. Hence Augustine says in Sermon 7 on the Gospel of John con-
cerning the passage, “Thou shalt be called Cephas.” “It is a wonder-
ful thing that he changed his name from Simon to Peter. For Peter is
from perrg [rock], and the rock is the Church, Thus the name of Peter
is a figurative representation of the church.”? He says the same thing
in Sermon 11 and in his last sermon where, when he speaks of the
church, Augustine says: ““T'he Apostle Peter was the representative of
the church as a whole since he was first of the apostles. Considered as
a person by nature he was a man, by grace he was a Christian, by more
abundant grace he was an apostle — and at the same time the first of
the apostles. When it was said to him: ‘I shall give thee the keys of the
kingdom of heaven and whatsoever thou shalt bind etc.’ ~ he
represented the whole church, and this is why he received the name
of Peter, For it was not petra from Peter but Peter from petra, just as it
is not Christ from Christian but Christian from Christ. Hence the
Lord rightly says, “Upon this rock I will build my church,” because
Peter had said, “Thou art Christ, the son of the living God.” Upon this
rock therefore, which thou hast confessed, [ will build my church. But
the rock was Christ upon which foundation Peter himself also built.
But the church that was founded by Christ, received the keys of the
kingdom of heaven, that is the power of binding and loosing, from
bim through Peter. Peter’s relationship to the rock symbolizes the
church’s relationship to Christ, since the rock symbolizes Christ and
Peter the church.” For this, see the text of Augustine in [C.] 11 q. 3

11 Peter 5:2. PL 35, p- 1444. The scriptural quotation is from John 1:42.
*PL 35, p. 1763 (Tractatus 50).
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Woﬂ%m%?&m%ﬁa 5.& of Leo in [D.] 19 fc. 7) Ita Dominus; and the
.@ﬁ.&ﬁmmwﬂo Wn%mWEm ?_”u% M.A Q- 1 [c. 6} Quodcumque and ﬁ_._,n chapter
- 271, L. 21 [before c. 1] Degretis, and D tents
[c. 40] S7 es [enim] v. Petry e, The Chrtuian G
. s. See also Augustine, The Chrisi
. . . \ stian C
Ma Mo _wwm_hhmmmamﬁ? on the Transfiguration and On the vﬁ%&ﬂ“ﬁﬁ
, » DErmon 13, and On the Apostles Peter and P
‘ anl, S
Mw MMM WMH.UW MH a.%o of Questions on the Old and New H&SPQMEMMM
40 m the Book of Homilies and Se ,
Ambrose, On Pastoral Car, o the s e 2
A » O ¢ and Anselm on the
E M“.H the poor you have always with you.”* prosage of Mattber,
éEnrmmenwcmn woﬂwn is from petra frock] and the rock is the church
mhich M.Emom Qq._mr. and for this reason is his Mystical Body, it is
ond T mmﬁ as OE..EH is truth, the rock — which is the image SW_S&
wmﬁom; HM OE.EH ~is the .owE.nF and the image or sign of this rock mm,
) . Hence Emﬂ.mm Christ is the truth which the rock or the church
_.MWHMQM omm signifies, so the rock is the truth which Peter mmmdmmwmw MH.
ents. From this it is clear that the ch i
eser urch is over Peter |
On_wmmﬁ 15 over the church, Just as we say that the Old Hmwmhwwmm
Wm_mmmﬂnw Mro. New and that the New Testament is the truth W
re H.mmwnnc the Old Testament and is therefore superior to it and the
Ewﬁr MHUQ: [fguram] of the future glory where alone there is the
ruth mwﬁr at the New Testament is both truth and representation
- Mgﬁ Hm_unnw to that which is below it, and representation ﬁﬁm
¢ that abow ing i
Toipect e, the same thing is also true of the Catholic
mwmﬁmﬁmm._mz.om it is clear that as Peter represents the church as an
o Mw in an ocmmsﬂm way and subject to error, there are man
Braces representation and signification between the rock and Humﬁ%
so that we move from the weakest representation and sign thr m
_EMEHMMES representations that are more certain and MM@ Hoﬂm
r i e
%MGQ_M aM__._H is truth. But MEF One person or one gathering which EM
P a synod can %mﬂ@ and represent the one church, There-
i e %mmomom a universal synod we should ask whether it is
tly-ordered gathering that can repy i m
: the unj !
united as a synod because it j for ox e ot
| includes, for examnl
R ple, the po
Patriarchs, and the heads of the provinces etc., >ooo_.a.mhm .SvSWM_H “M

*PL 40, p. 308;
» P- 308; PL 158, p. 604 (Anselm of C
_.Wm_ P- 2273 (False Decretal); PL 38, p. :Am%zw.wcg o
ecretal). Anselm’s Commentary has not cmam uwiwnw.

> PP- 479 and 13484F; PL
P- 1537; PL 139, p. 171 (False
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been said above, when it happens that a universal synod is properly
congregated in this way, there is no doubt that the more certainly and
truly that synod represents the church, the more its judgment tends
towards infallibility rather than fallibility, and that this judgment is
always better than the individual judgment of the Roman pontiff who
represents the church in a very uncertain way [confusissime]. There is
an old proverb that what many look for is found more easily. Hence
the individual judgment of a pope should be presumed to be less
stable and more fallible than that of the pope along with others — and
there is no doubt about this.
159. What has been said above seems to be proved by Letter 62 of
St. Ambrose — which was written by a Roman pontiff and not by S¢t.
Ambrose as is proven by comparing that letter with the one immedi-
ately preceding it. For Letter 61 of St. Ambrose to Theophilus
begins, “Evagrius does not have a basis for what he urges, and Flavian
has reason to fear a trial and therefore avoids it Let the brethren
pardon our justified grief. Because of these men the whote world is
disturbed, vet they do not share our sorrow.” And below, “Serious
discord has arisen in the whole world. In the shipwreck of precious
peace, the holy Synod of Capua finally offered a haven of tranquillity
when it declared that communion should be established with all those
throughout the East who profess the Catholic faith, and that these two
men should be tried by Your Holiness with the participation of our
brethren and fellow bishops of Egypt — for we felt that your judgment
would be a true one. We think that you should certainly consult our
holy brother, the bishop of the church of Rome, for we presume that
you will make decisions which in no way displease him. A decision on
the sentence will be useful and assure peace and quiet — if it is
decreed by your council.” And he proceeds further, “What the
Roman church has undoubtedly approved, we gladly approve as the
result of this trial.”® Following this there is a letter with the answer of
the pope himseif to what had been written by the judges appointed by
the council, as Ambrose had advised. And at the beginning the pope,
whose name I have not found in my manuscript, says that they asked
his decision concerning Bishop Bonosus in all truth and modesty.
And below: “We note that the procedure for making such a decision
is not available to us. If the full synod were meeting today, we would

3PL 16, p. 1220.

121



Nicholas of Cusa: The Catholic Concordance

be right in deciding on the matters to which your writings refer. But it
is now your duty to decide everything since you have been given the
responsibility for judging the case.” And below: “You are the
representatives of the synod whom it chose for the investigation.
Finally since after your decision bishop Bonosus asked our brother
Ambrose to give his advice as to whether he should enter the pro-
hibited church by force, he answered him that nothing should be
done rashly, but everything with modesty, patience, and in order. And
nothing was to be attempted in violation of your decisions, so that you
to whom the synod had given the authority might decide what seemed
just to you. Therefore the first thing is for those to whom the power to
decide has been given to make a decision. For, as we have written, you
are the representatives of the whale synod, and it is not proper for us
to judge as if we had the authority of the synod.” And finally at the
end: “Hence we await your decision.”
160. Here the pope declares that if the synod were acting as a
whole, that is, if it had not delegated the power of judgment to others,
he could have decided on the case himself. But because the synod
delegated it to others he says that he cannot decide the case and it is
ntot fitting for him to act with the authority of the synod. Note this, for
it clearly proves that the authority of the synod is over the pope and
also that those assigned to act as representatives of the whole synod
have greater power than the pope in a matter assigned to them. The
Pope who wrote this was S, Damasus, I believe, because the immedi-
ately following letter, No, 03, says that Damasus was pope at the time
since Ambrose says: “Alsa two years ago, St. Damasus, bishop of the
Rotnan church, elected by the judgment of God, sent me, ete.””’
161. Hence we conclude that a universal council if properly assem-
bled although its decisions may vary in degree [of authoritativeness] is
alwayswof greater authority and less fallible than is the pope alone,
From this it follows as a corollary that the universal counci] also has
the power to depose [the pope] in cases other than heresy as, we read,
was true in the cases of Benedict XII and John XXIIL® And this is
proved from ch. 1 [of 1 7] De Renuntiatione, in the Liber Sextus. For if
as stated there, the papacy can be taken away from the material
subject, i.e. the person involved, by the decision of the pope himseif

SPL. 16, pp. 1222~T224 and PL 13, p- 1176 (Pope Siricius),

? Pope Damasus died in 384 and was succeeded by Siricius, who wrote the letrer,
®Mansi 27, pp. 11411F. and 652fF. {the Council of Constance),
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when he decides that he is incapable of ruling, and m._.mm we _J,mﬁ.
argued, the decision of a council is of greater mzﬁ_.gcdq and less
fallible than that of the pope alone, then it is clear m:: Em..n as _..Tn pope
can for legitimate reasons resign from office, so his subjects in QMHT
mon council can cease to give obedience for the same reasons when
he is guilty of misrule. For when a prelate is elected, he is chosen to
rule well, see [C.] 1 q. 1 [after c. 43], Ecce cum honore; [C.] 8 q. 1 W
11} Qui episcopaturm; [C.] 28 q. 1 [c. 8] Jam nunc, and Decretals 19 De
renuntiatione [, 10] Nist cum pridem para. Porro, mwm [C.]23q.4fc 5]
Quisquis. So when he rules badly the tacit oob&uwu on the nwbmga”
given is put into effect and since the reason m.v_. which he was e ecte
ceases to exist, those who elected him then give that authority S.a.wm
council itself, a fortiori, — although the pope says n.ymﬂ. he possesses it _H”
that first chapter [of Liber Sextus 1 7 De renuntiatione]. No rationa
person can doubt that a council which q&:.wmn_:m the n?._an..r has
power over the papacy to direct its occupant in mnn.o«ambno with the
needs of the church which is greater than the mmn.ﬁo.u of one EEM
concerning a papal office which has been given to him in the name o
d for its benefit. .
MMMW:_MMMMW% may perhaps be some doubt that En noE.unm can g%nma
a single legitimate pope of the exercise of administration temporari y
or at will, not because the council does not have power but because it
is a contradiction in terms, since it is clear m.H.oE the above mnm also
from later passages that an essential element in the papal office is the
free exercise of administration so that if that is taken away, the papacy
is taken away. However since the Council of Constance and ﬁr.um
Council of Basel issued certain decrees against the pope under ﬁﬁ%
of suspension,” I cannot deny that the pope can be msmm@uww )
although at first glance, I would want to mmw.moﬁ. that mmmwﬁm at
suspension a person who has received absolution in the area o Mob.-
science, where the pope has special power from God, as long as he is
pope would be truly absolved. This suspension ought not to ana.:_. to
that power because it appears to be attached to the papacy by a_s.bm
intention, although besides that power he sS:E not have the mmmaﬁm..w
of any others which depend on law or men or E<.c_<n nﬁog&m.. Buti
the council wanted expressly to take away from him by .m=mﬁm=m5= the
exercise of the power of binding and loosing in the penitential sphere,

9Mansi 27, pp- 625fF and 29, p. 59. The Basel decree was adopted on July 13, 1433,
which is helpful in dating this part of the Concordantia.
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then one should either say that he was deposed at that time or that the
papacy is something other than the free administration of the power of
binding and loosing — but this would contradict what is said above and
would be a novelty.
163. From this and from what has been touched on above it is clear
that any ruler represents his subjects in proportion to the generality of
the representation, so that the pope represents the whole church in a
vague way, and he represents his patriarchate in 2 more direct way, his
metropolitanate still more direct] , his diocese still more certainly, his
clergy yet more certainly, and finally he represents his daily counci, as
it were, in a single body. So it is that the cardinals as representatives
of the provinces who assist the Roman pondff are called the principal
members and part of the body of the pope. From this it is also clear
that the more specific the rulership, the more certain and less vague
the representation by the ruler. Therefore since, as Jerome says to
Rusticus in [C.] 7 q. 1 [c. 41] In Apibus, every ecclesiastical order has
rulers who finally bring them together as one, by natural and divine
law those rulers ought to be established by consent, and as Pope
Anicetus has said, it is proper that the one who is to be over all should
be chosen by all, see D. 66 [c. 1] Archiepiscopus, and no one should be
set up over unwilling subjects, as will be said below because, accord-
ing to St. Leo, there is no reason which permits someone who is not
elected to be a bishop.!
164. On this point for one body to be established in a harmony of
subjects and ruler, reason and natural and divine law all require that
there be mutual congent in this spiritual marriage which is demon-
strated by the election by all and the consent of the one elected, just as
a spiritual marriage is rightly established by consent between Christ
and his charch, as is said in [C.] 7 q. 1 [e. 11} Sicur and in other
chapters in the same place, and in many similar passages of I, 62 and
63, andin [C.] 24 q. 1 [c. 33] Pudenda and D. 63 [c. 19] Metropokitano,
Thus although the sacraments can be given to someone against his
will, this is not the case with matrimony since consent is of the
essence there, see [C.] 27 q. 2 [before c. 1] parz. 1and [C] 32 [31] q.
2 [before ch. 1} para. 1, and as the Gloss notes on {C.] 1 q. 1 [c, 3]
Constat. But the church is the wife or spouse of the bishop, see [C.] 21
q. 3 Sécut and similar passages, and therefore etc. On this more will be

WPL 54, p- 120. The reference to unwilling subjects is from the Decretum, D. 61 c. 13.
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said below.!' Hence if right order is to be preserved, En. text of 9@.
Council of Toledo in D. 51 {¢. 5] Oui in aliquo ..En_ those in D. 62 [c.
1] Nulla and D. 23 [c. 1] Ir nomine Domini and similar texts should be
observed so that parish priests and curates are nrwnﬂmm or at least some
convenient provision is made for consent to ‘&.mwn mﬁvwﬁﬂdgr as is
stated in D. 67 {c. 1} Religui, D. 63 [c. z0] Si in @N&&‘.E. Then the
clergy should elect the bishop with the consent of the laity, see D. Mw
[c. 11] Plebs and [c. 12] Nosse, and the bishops the Ban.munﬁ.u—:mw wil
the consent of the clergy, see D. 66 [before ch. 1] \“é\mﬁanﬁﬁ. The
metropolitans of the provinces with the consent ow the bishops should
elect the representatives of the provinces who assist the pope and are
called cardinals and those cardinals should elect the pope, if possible
with the consent of the metropolitans. But if it does not seem nma?u to
wait for their consent because of the danger that the papacy will be
vacant for too long, then the present procedure should be .mo__oéoa
[but] in better order, This would mean that _..rm. Roman pontiff would
have with him a continuing council which legitimately represents the
whole church. With this council, there is no doubt the church would
d in the best possible fashion. .
WM M m _omounn when Mmﬂon 26 of the Eighth Cm@ﬁm& Council com-
manded under the pain of autematic oxnonzzc:momﬂ.ob m._mm the n_.onT
sion of the patriarch should be strictly observed, it said that it was just,
reasonable, and above suspicion because a number of honorable men
were associated with him.'”” And the canon did not speak of the
Roman cardinals because, as is clear from the canon wﬂ&& [c. 2] as
well as the canon [c. 3] Nullam of [C.] 2 q. 5 [q. 4], bishops at that
time always took precedence over cardinals because they were more
important than the cardinals — as appears in the .@o& on[Clz2q. w
[c. 34) Quamguam because the cardinals were vmmmﬁm and deacons o
the Roman clergy, as appears in the same place and in D. 79 [D. 78]
[c. 9] Si guis pecunia and the chapter [c. 3] Oportebat and the nrwﬁﬁmw
fc. 5] S7 quis ex episcopis. For as the text of D.. 24 _m. 3] Pres m%:
proves, the title of cardinal stands for a 855. eminence, where
“cardinal pontiff”’ is the dtle given to the metropolitan etc. And this is
also proved by D. 93 [c. 5] A subdiacons and by the statement of Leo
IX above. Also the Archdeacon commenting on U 22 [e. 2]
Sacrosancta says that the pope is counted among the cardinals and that

U Book 11, ch. 32, no. 232.
12 Mansi 16, p. 178.
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bishops are also to be called cardinals as is stated in [Clziq.1]c. 5]
Relatio; [C.] 7 q. 1 [c. 42] Pastoralis; and D. 71 [c, 51 Fraternitatem.
166. But the text mentioned above speaks of the metropolitans and
representatives of the provinces who were obliged to come to the
patriarchal council in accordance with canon 17."* Therefore since it
is difficult tv assemble 3 plenary universal council, I would think that
the first essential reform for good government would be that the
cardinals be chosen from the representatives of the provinces and that
anything important or against the general content of the canons be
decided in a council of cardinals and signed both by the pope and the
cardinals. The signing is to show that this i done with clear know-
ledge and careful examination so that in this way the canons can be
observed with due reverence, and provision can be made for particu-
Iar cases of wrility and necessity. For the cardinals act in place of the
metropolitans, see D. 23 [c. 1} In nomine Domini, and Hostiensis
notes this in his Summa fcommenting on Decretals v 381 De Poenitentiq
et Remissionibus para. Cui papa v. Alii dicunt. Therefore just as the
metropolitans of the provinces are established through election by the
members of the provinces, so the cardinals who represent them
should also be constituted in the same way, as described above. And
this seems to be especially necessary at this time because the
metropolitans and bishops do not make an annual visit to the pope as
they did of old, although perhaps they still swear to do so according to
the ancient form, as is mentioned in the canon Episcopi {after c. 3] and
subsequent passages of D, 92. The Roman pontffs were also
accustomed to make use of their advice in deciding difficult cases. OFf
old this was strictly observed, especially by the metropolitans, as we
read in canon 17 of the Eighth Universal Council, since they could
not be excused either on account of conflicting provincial synods or
being summoned by a secular prince. Today however even if they are
present at the Roman curig, as foreigners they are not summoned to
the papal council. This is absurd, especially when a case involving the
unjversal church or a matter in some way affecting the whole church
is under consideration. Hence it 5€ems necessary to create such
representatives of the provinces as cardinals for many worthwhile
reasons as any intelligent person who has any knowledge of the pro-
cedure of the Roman curia will easily recognize.

Y Mansi 16, p. £71.
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CHAPTER XIX

FREE ELECTION IS8 THE BASIS OF ALL PROPERLY
ORDERED POWER — A BRIEF BUT WELL-EXPRESSED
DISCUSSION.

167. If the laws and decrees of the holy w.q.mﬁrmam were omu.mmﬁmn_ 4..&5?
say that no one should be appointed to ruling responsibility who is H.woﬁ
elected by those over whom he is to rule — so that ﬁm may amnomHNm
that his rulership comes from those over whom he is ruling and _.Hm
act as a loving pastor without pride — we would see how proper M
ordered elections on each level would produce the H.am.._._w &nm.na.._cm
above by St. Augustine — Peter would be based on (hit. -~ oBmEHo
from) the rock [petra] that is the church of the .mEE?H. Not that Ho
power to rule which is in rulers comes in its nbE..m.Q from the peop mHvr
but, as is said above, just as the moving and mowm&_a .@ma of the sou
are produced out of the potency of matter but its rational part comes
from God, so the priesthood which is the soul of the church militant
derives its moving, vegetative, and sensible power to rule from Emm
faithful subjects — a power which comes from the potency of BmﬁnM%
the faithful by way of voluntary subjection - but the power of M
rational soul which comes from above, it Eonﬁnm from God .nz.o:m
the sacraments. In this way power from on high can .mos in sweet
harmony to the body of the subjects through the Em&mﬂ@ of a power
which comes from it and is granted by it in order to bring about a
salutary union [of the faithful] with Christ, the head. En.unn _,uo._um
Hormisda says to the bishops of Spain: “Let not the blessing whic
we believe comes from God through the laying-on of w.mbam be sold
for money. Who would think that something is valuable if H.un has sold
it? Let the election observe proper reverence .mo._, the priests to ﬁn
ordained, keeping in mind that the weighty decision of E..w voowrw is
the judgment of God. For God is present where there is genuine
consent without irregularity.”! And although God has Hnm.ngdn_ E.n
deposition of the most high priests for himself, he has given .9.2_.
election to the faithful, see D. 79 in the final chapter [c. 11] and &Sbm
grace appoints the one who is chosen by common consent, see [C.]

1PL 63, p. 424.
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Q. 2 {c. 2] Dilectsssimi. On this there is

168. Anditisa happy thought that
temporal and corporeal, is potentially in the people, although in order
for the power to rule to be activated there must necessarily be the
oowﬁcﬂown.o of that formative radiance from above to establish it in
being since it is true that all power is from above — I speak of properl
ordered power — just as from the potentiai of the earth, the lowest ow
the elements, various vegetable and sensible beings vﬁ.m produced
through the mediating influence of heaven. Hence it was not
propriate for the Abbot Joachim when he
say that the people represent the Father, the secular clergy the Son
and the religious the Holy Spirit, because as the Son comes from ”_Hm
Father, so the clergy comes from the laity, and as the Holy Spirit

comes f{j both igi i .
o rom both so the religious proceed from the laity and the

more at greater length below,
all power, whether spiritual or

; inap-
discussed the Apocalypse to

2 .
Joachim of Flora, /n Apocalypsim (Vend
1 2 dn s enice, 1527). On the infl i i
Voegelin, The New Science of Politics, Chicago, 1952, Snnb._nmnm_wnonmnqo:c»nw:? e e

CHAPTER XX

HORITATIVE TEXTS, EXAMPLES, AND

DOCTRINAL meHmEmZHmu AS WELL AS MAN

ARGUMENTS. %

ACE WITHOUT ADVERSELY
AFFECTING THE CAN

current problem — whether the pope can be
_..rw universal council so that he cannot act a
universal council, properly speaking, is above the
above, the problem is resolved. Hence although the
chapter _n.. 4] Significasts of [Decretals 1 6] De Electione says
the council and in the chapter [c. 4] Proposuit of [Decretals 11r'8] De
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Concessione Prachendae says that he is above the laws, this is true fonty]

of his own general council over which he presides as patriarch, and of
the laws adopted there or in other particular councils or laws made by
him\- although I grant that because of its rulership over all men in the

church the Apostolic See has the power of equity [epéeikeia],! and this

cannot be taken away in particular cases since he ofien has to dispense

frem, and\interpret [the law] in cases of utility and necessity for the
welfare of the church — but only for that purpose. That he ecannot
abrogate or change the canons of the universal councils or adopt
anything to the sontrary is proved by the noted text, [C.] 25 q. 1 {c. 7]
Contra statuta whege Pope Zosimus says: “The authority of this see
can neither adopt nor amend any law contrary to the statutes of the
fathers.”” And Zosimus also says the same thing to Aurelius and all the
bishops established in Africa, Gaul etc., “When action is taken con-
trary to the statutes of th holy fathers, injury is done not only to the
wise decision that they decxeed should govern forever, but also in a
certain way to the discipline &f the Catholic faith itself. For what can
be more holy and venerable thag never to depart from the way of our
ancestors whose canonical statutés act as a kind of foundaton for the
burdens of our faith which we must bear?””

170. These points are also proved fxom the fact that Pope Damasus
when he wrote to Paulinus commanded that those who came back to
the faith be required to subscribe not only to the declaration of faith
of the Nicene Council, but also 1o its canohg, as appears in 1. 1oo c.
1, 2, and 3.° The text [of Pope Zosimus] quoted above says: “Against
the statutes of the fathers, that is, the canons,’ \gs the text of D, 20 {c.
1] De libellis says. The end of this latter text agkees completely with
that of Zosimus above since it says: “It is clear thas no one genuinely
believes and holds the holy gospels to his benefi\if he does not
observe the statutes of the holy ones that we call canons.” And Pope
St. Gregory in the [Papal] Register says to John, bishop &f Larissa, at

librum, and they are called general canons, as Gregory says of the

LOn epieikeia, see Aristotle, Nicomackean Ethics, v, 10,
PL 20,p.661. SPL56,p.686.  *PL77,p. 611
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It injunction may be placed on him by the universal council to follow
them under threat of invalidity and grave penalty except in the case of
the exercise of equity powers [epieikeia] as discussed above. Today
however Wwhen — alas! ~ the universal church is reduced to the Roman
patriarchate dlgne,” and what once was only the general patriarchal
council subject ®xthe Roman pontiff, is today the universal council
representing the whole church of the faithful, in this new situation
doubt has arisen on this point. Therefore it is appropriate for this holy
council to act without padsjon and with the greatest gentleness
towards the Roman pontiff. Let it not be so proud of its privileged
position as a universal council ~ Which, alas, is rather a reason to
lament —, that it forgets its subordination in the past to its patriarch
when it could not act against an orthodox bope. Rather let due honor
be given and all things ordered in peace by unanimous concordance
for the increase of faith and divine worship and
the Catholic church so that they may see our good
God who is in heaven.

49 :
Cusanus” belief n.:»ﬁ the pope offered the best possibilities for reunion with the\Eastern
church was a major reason for his abandonment of the Basel Council in 1437

CHAPTER XXI

THE POPE SHOULD NOT EXERCISE HIS POWER OF
DISPENSATION OR TAKE ANY ACTION WIHICH SEEMS
CONTRARY TO THE UNIVERSAL CANONS WITHOUT
CONSULTING THE CARDINALS.

191. I think that only one thing should be added to what is said
above; that this holy council could adopt a law ~ or more accurately
nna_.?m the ancient law that provides that the pope cannot take any
action on difficult cases - especially a dispensation for urgent reasons
from the canons of this or other universal councils — without [the
consent of] the lord cardinals in their quality as the clergy represent-
ing the universal church in the way described above. If he should act
otherwise, that action is to be invalid. The opinions of the Arch-
deacon and of Joannes Monachus and of others on this have been
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cited already.! Their final conclusion on this is to affirm the principle
that the pope cannot do anything affecting the universal church
without the [consent of the] cardinals. But I believe that to violate or
dispense from the canons, even in a particular case, can reasonably be
said to concern the universal church, since a canon of the universal
church seems to be violated by this kind of dispensation.

Hence because an argument from analogy is a strong one in law,
see [C.] 3 q. 5 [c. 15] Quiz suspecti; D. 20 In quibus; D. 10 [e. 7] Siin
adiutorium, 1 will add the following argument from analogy here.
Legally a bishop has complete administrative control of his diocese
with its churches, endowments, and tithes, see [C.] 10 q. 1 {c. 3]
Decretuzm, but he does not have the right to transfer, give, or exchange
the things over which he has power without the consent and written
agreement of his clergy, see C. 12 q. 2 [c. 52] Sine exceptione. And the
32nd canon of the African Council says: *““The donation, sale, or
exchange of ecclesiastical property by the bishops without the
approval and written agreement of the clergy shall be invalid."?
Therefore by analogy, even if the whole church were subject to the
disposition of the pope as a single monarch, nevertheless according to
the above he could not exchange or transfer church property — especi-
ally, I believe, the sacred canons — without the consent and written
agreement of his clergy. For the cardinals act in the name of the
clergy of the Roman church in so far as the Roman church is mon-
archical in structure, as is said in a certain place above.?

192. Furthermore it is clear that the transfer of church property can
only take place for reasons of utility and necessity. Exactly the same
thing is true of changes in the canons or dispensation {rom them. And
that is enough for the argument from analogy. This is discussed in the
chapter Non liceat [c. 20] of [C.] 12 q. 2, a text which seems to
compare the pope to the other bishops with respect to the right to
transfer property. Furthermore the African synod which Augustine
signed says in [C.] 15 . 7 [c. 6] Episcopus: “Let no bishop hear a case
except in the presence of his clergy; otherwise the sentence of the
bishop will be invalid.”* And it is clear that the bishop bhas

'Book 1, n0s. 132, 163, 166.

2Fourth Council of Carthage {(Hinschius, p. 304)-

3Book 1, no. 132.

*See note 2. For Nicholas’ source in Beno, Gesta Romanae Ecclesiae, see Werner Krimer,
“Verzeichnis der Briisseler Handschriften,” MFCG, 14 (1980}, 182-197.
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without the agreement of the cardinals, and that the pope was only the
spokesman of the Apostolic See.

administrative control of his entire diocese but he cannot hear cases
and pass serious sentences except in the presence of his clergy.

Therefore it is obvious that the pope is obliged to act in a similar way
on matters concerning the universal church.

Furthermore exchanges or transfers by a presiding church auth-
ority cannot be made except with the advice of the council or all the
priests, see [C.] 12 q. 2 [c. 511 Placuit where it says: “Without con-
sulting the council or priests . . .” and the canon [58] Episcopus where
it says: “In front of the council of the church .. Therefore in the
same way the pope cannot transfer the property of the church without
the consent of the council of the church, i.e. the universal council.
Principally included in this property, it is evident, are the sacred
canons.

193. Hence although the cardinals can agree in particular cases for
reasons of necessity or utility, to actions opposed 1o the canons and
can confirm dispensations with their signatures, this can be done, I
believe, only without prejudice to the {continued force of the] canons.
But in my view, the pope and cardinals can not repeal the canons of
the universal councils without the consent of the universal council.
And in a case in which the cardinals have to give their consent, any [of
the cardinals] can patticipate in the decision but a particular
individual does not have the right to decide by himself, for that right
belongs only to the college as a whole and not to any individual
member of the college, according to the note of the doctors following
[Pope] Innocent on the chapter Irrefragabili [c. 13] Conguestus [Exces-
sus] in [Decretals ¥ 3¥] De officio ordinarii and this isprovenin [C.] 12 q.
2 [after c. 58] Qui manumittitur, following the Digest [0 4] Quod cudus,
verse Sicutfr. 7] para. 1. For we read the following in the proceedings
against Hildebrand who was called Pope Gregory VII: “For it is the
privilege of the Roman see that through its cardinals, bishops, and
deacons it assists the pontiff or representative of that see who is the
one whom that most sacred see makes its spokesman, through whom
and by whom it preaches, through whom it administers the sacra-
ments, through whom and by whom it approves what ought to be
approved and rejects what should be rejected. However, without the
agreement of the see, the opinion of the pontiff is invalid.” Note that
from ancient times, the opinion of the Roman pontff was invalid

*Pope Gregory VII (1073-1085) was a reforming pope who opposed simony and lay
investiture,
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CHAPTER XXII

THE PROVINCIAL SYNOD SHOULD BE CALLED BY
HE METROPOLITAN WHO 1S THE JUDGE OF THE
PROVINCE ALTHOUGH HE CAN NOT DECIDE

PARTICULRR PROVINCIAL COUNCILS. LOCAL
JUDICIAL AU ORITIES SHOULD MEET IN THESE
COUNCILS AND RHEY SHOULD NOT END WITHOUT

ESTABLISHING\THE PLACE OF THEIR NEXT
MEETING AND DECNDING EVERYTHING BRCUGHT

BEFQRE THEM.

194. Letus briefly add a few things regarding provincial ooE.gnmm so
as to have a better understanding\of the universal nocsomm“ the
principal matter under consideration\ The provincial council om.m
province consists of the metropolitan and\his suffragans mba.omwonm in
the province. It is called by the archbishop te make decisions on
matters of concern to the province. Withoul\this it is not a full mw_m
perfect council, for he [the archbishop] has the sare and responsibility
for the whole province. In it he ranks first in hohor, and mvumm._m are
made to him, see [C.] 9 q. 3 [c. 2] Per singulos. Although he is the
judge of the province, he should not decide criminal sases or general
cases which concern all the bishops of the provinc §_.._5~.: the
participation of the suffragan bishops, see [C.] 15 q. 7 [c.\G] Episcopus
nullus and the canon Felix [c. 4] and the observations in [C.\g q. 3 [c.
3] Cum simus and the final paragraph [Probatur]. But as to how he
should discuss the common affairs of the province with his suffragans,
see [C.] 9 q. 3 Per singulas canons 1 and 2, and many on.gm_. Emﬁm .
195. 'Fhis council is very necessary and it has authority given to it
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CHAPTER XXXIII

FOR REFORM IT IS NECESSARY THAT EACH ONE
CARRY OUT THE OBLIGATIONS OF HIS OFFICE.
OTHER NECESSARY CHANGES ARE ENUMERATED IF
AN ORDERLY REFORM 1§ TO BE INTRODUCED INTO
THE CHURCH AND THE CLERGY.

242. If elections are carried out exactly as described in various
places above, and the bishops who are legally abliged to do so, appoint
good curates, as.in [C.] 1o q. 1 [c. 4] Regenda and the chapters [c. 3]
Decretum and [c. 5] Quicumque; [C} 16 q. 7 [c. 19] Sicut Domini and
E.m chapter [c. 10] Omnes basilicae, and they visit their churches
without becoming a burden to them, as indjcated throughout [C.] 10
4. 3, and they make use of the goods of the church as faithful
nm_.mﬂm.wnnm in accord with the canonical regulations; and if therefore
there is harmony in divine worship throughout the whole province, as
the text of the Council of Toledo says in D. 12 [c. 13] De hifs and ”&n
following chapters, and ordinations are made to office on the basis of
intelligence and devotion rather than of vocal ability or the wearisome
repetition of psahms, as stated in [Decretum] De Consecratione D 4B
m:n. 24] Non mediocriter, — for we should sing to God not i.% o_:.
voices but with our hearts, and theatrical modes should not be heard
in Hr.n .o::noF as Jerome says in D. 92 [c. 1] Cantantes — if all these
conditions are realized, a sweet concordance which is neither heavy
nor iwmamo:.a will prevail in the temple of God. Therefore let the
9.:52_ command that each one must carry out the requirements of
his office, his vows, his religious duty, and rank. And this command is
to be scrupulously obeyed, if we wish to promote the salvation of all
In mn_.&mos let it command that in the absence of a legal Qn&&om
superiors who are suspected of any criminal acts are to be freely
obeyed ~ as decreed in the tenth chapter of the [Eighth] Universal
n.cwanm._ As that text also says, let this command be included in the
divine services with the penalty for violation being deposition for the
clergy and excommunication for monks and laymen,
243. And in addition for the preservation of strict moral standards

"Mansi 16, p. 166.
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in the various church offices, and especially among the bishops, they
are not to be subordinated to military authorities, as appears in the -
fourteenth chapter of the same council which says: “We have decreed
that those who by divine grace are called to the office of bishop, since
they are the image and figurative representation, as it were, of the
celestial hierarchies of the angels, should be considered by all princes
and their subjects as worthy of all honor according to their full hier-
archical grade and function . ..” Then let the provision of that holy
Fighth Council concerning the transfer of church property to others
be observed which appears in the chapter [c. 13] Apostolicos of C. 12
q. 2.2 It would also be good to reenact that canon because according
to the chapter [¢. 20] Non liceat in the same section the Roman pontiff
would also be forbidden to violate it, and to give his consent [to its
violation] in other churches, as has been done up to the present.
244. In addition in the interest of peace among the churches, let the
statute be reenacted that provides that goods possessed for thirty
years and privileges exercised for the same time continue to be valid,
as is contained in chapter 18 of the Eighth Council.?
245. -And after this let commendations and pensions be taken away
since they interfere with proper church administration, as well as
dispensations permitting incompatible offices and a plurality of bene-
fices.* Let each one carry out his church duties on the basis of one
suitable benefice, as is defined by nearly all the universal councils and
repeated in the second part of the 23rd chapter of the Eighth
Council ¥ At present, the number of petty benefices and consequently
of ignorant priests disgraces the church and makes the laity hostile to
the clergy when they see so many priests living in a state of idleness
and vice. For this reason the holy office of the priesthood is the object
of great hatred. The text of D. 59 [c. 2] 57 officia says that a large
number of priests is not desirable because every valuable thing should
be scarce. For “it is better to have a few good ones . . . [Decretals 1 14]
De actate et qualitate [c. 14] Cum sit ars artium.
245a.  [Basel Manuscript Only.] The object of elections is to express
the decisicn of the majority, and various procedures have been
devised for this purpose. Because the decision of all those voting can

ZMansi 16, p. 168, 3Mansi 16, p. 172.
#Nicholas was himself a notorious “pluralist.” See Erich Meuthen, “Die Pfriinden des

Cusanus,” MFCG, 2 (1962}, pp. 15-66.
3 Mansi 16, pp. 172fF.
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not be expressed without comparing all the candidates with one
another and each one with all the others, and because this is not the
case with the procedures now used which make .this difficult and
uncertain - since voting is not secret and fear and timidity sometimes
make the truth keep silent — it seems that a better and truer form of
election would be the one described below.¢ It makes it impossible for
Someone to be elected who is not judged the best by the common
judgment of the electors as expressed in a single vote, and ar the same
time it preserves the secrecy of the vote so that no one can ever know
how anyone voted. On the day before the election let the electors
meet together and a notary make a list of all who-seem to be can-
didates from that church and from elsewhere, provided that the out-
siders are known to the majority of the electors. And after all are
registered, let the notary be instructed to make as many ballots as
there are candidates, and place one name on each ballot and make
them identical. The notary is then to give ballots in the evening to
each elector with the names of all of the candidates, except the one
who receives the ballot if he is one of the candidates — and he is to do
this with all the electors in the evening while everyone is gathered
together as a group [aapitulariter]. When everyone has received his
ballots, the superior will say a few words and recall that each is to
compare the persons named on the ballots with the others, following
his conscience as best he can in accordance with the will of God, and
also recall that on the next day each is to swear after receiving com-
munion that he has done this. And then let each one withdraw to a
private place in his residence and look at the ballots to decide which
one is least fit and place beside his name a single clearly visible mark.
Then [he should decide] who is next after him and put down two
marks, and after that three marks and so on unt! he comes to the last
one who will have as many marks as there are ballots,

On the next day let them come with their completed ballots and
afier hearing mass and receiving communion in a public place let
them swear that each of them has compared and marked the persons
in this way, following the right judgment of his conscience. Lach one
is to throw his ballots into a sack and when they are 2ll in, let them
come together in the chapter hall and read the ballots with the marks,

®In the final version of the Concordantia the voting procedure described here was moved
to Book m, ¢k. 37, nos. 53 5~540 (see below),
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And the best candidate in the judgment of all will be the one who has
the most marks and the worst the one who has the least. And to wa.aﬁ
the numbers limited, if there are less than twelve ouﬁ&mmﬁwm,.?ﬁ him
[the notary] note the namber of those eligible beside the name on the
ballot, and if there are more than 12 let him note only the number 12
and give the names of only 12 of the candidates 8. the electors. And
on the next day after the results are known let the winner be placed on
a ballot and run against another group of eleven nms.&n_mﬁmm and ﬁozoé
the same procedure as before. And once the result is computed in the
same way, even with many candidates the winner will smm.o:cﬁn&%.c.a
the one whom all consider to be best qualified. And for this purpose it
is good to place numbers on the side of the ballots s0 that the electors
do not make mistakes in marking and counting points but mark m.ﬁ
number on the ballot. And a point will mark the number beneath it,
over which it is placed. R . .
Let us suppose that there are three ballots. In my view Z.Ero_mm is
best, and Conrad worst, and Peter in the middle. Then I will place a
mark over the number 12 on the ballot of Nicholas and over .HEEUE. I
on Conrad’s ballot, and 6 on Peter’s, and do the same with all the
other ballots. But when there are more candidates than twelve the
process of voting may be expedited by a single voting waoonaﬁm. Let
the ballots be prepared as above with the 12 numbers and all given at
once to the electors — without the name of the one to whom they are
given, if he is a candidate. And then let them choose from all the
candidates the twelve most qualified and make comparisons and mark
them again as before and when the result is computed En” one i.:o
has the largest number wins. In case of a tie, the clder nu:&n_mﬁ wins
- see D. 61 [c. 8] Statuimus where this is discussed. k».bm this last
method although it is secure and good is not so precise as g&m:
comparisons are made among all candidates m.&rozmr it can differ
very little from it. To expedite matters more quickly ﬁmarmwm and w_m.o
because it is very close to an-infallible judgment and n.:w &wmn.ngnn. is
almost imperceptible, the latter method can be used since it is easier
to put into practice. It should also be known that the electors &.5:5
consult the advice of religious men and not exclude ,ﬂ.?wur for it has
been decreed in a general synod that if an election is held without
their consent and participation it is invalid, see . 63 ?.. 3 5] .GM.S_S-
tibus. Although custom has led in a contrary direction, it is time for
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reform. This is how it [the ballot] would read: Nicholas 1, 2 3, 4
7,8, 9, 10, 11, 12; Peter 1, 2, 34,5 6,78, 9,10, 2; Cont
2,3, 4,5, 6,7, 8,9, 10, 11, 12.

m.h_.o. And because the holy council has begun to adopt %Qnam.cn
simony, concubinage, universal and provincial councils, and elections

through the Holy Spirit it will provide for all these things and §=v
reduce to canonical order all pestilential practices inspired by avarice

mH.a S.m_ma each one carry out his responsibility and ministry. And mw
will think of the way to apply coercive force to the laws and statutes
and how the execution of the sacred canons may be made strong and
stable, rigorous and pure. And all power consists in this because
[new] canons are not needed but only the application [of existing
canons]. And they can only be properly applied by good rulers. If we

have them, we would easily and quickly find the ways of our fathers
through [one who is] the living law.

5, 6,
11, 12; Conrad 1,

s ete——era—
e ee————
———

CHAPTER XXXIV

A BRIEF EPILOGUE ON WHAT HAS BEEN SAID —
THOSE WHO DENY THAT PETER’S PRIMACY WAS
ESTABLISHED BY CHRIST ARE ANSWERED, IT IS
DEMONSTRATED THAT THE PRIMACY OF THE POPE
COMES FROM CHRIST BY MEANS OF THE CONSENT
OF THE CHURCH, AND THAT HIS POWER COMES
FROM GOD BUT HIS COERCIVE FORCE THROUGH
THE MEDIATION OF THE CHURCH.

247. The effort of the preceding little work was to begin to analyze
the concordance which exists in the church on the basis of fundamen-
tal first principles. [ts arrangement exhibits our
m:rn.vcmr not in a way that can be easily studied in a superficial
.mmman. Nevertheless an attempt will be made to summarize it. There
is no doubt that Christ is the way, the life, and the truth, the rmmn_ and
foundation of the church, see Ephesians 4 and 5 and m Cor. 10 and
the mrwmm on the verse of Matthew 16: “Thou art Peter” and
Augustine in his book, Retractions, on the Gospel on John, and in

intent in sequence,
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many of his sermons’ and many other authors, nearly all Doctors of
the Church. The faith will never fail in the church for [the prayer of]
Christ was heard and he will remain with the successors of the
apostles until the end of the world.? Hence there will always be a body
of believers in Christ among whom Christ himself will dwell. That
Christ-formed body of the faithful in which Christ will dwell is called
the Catholic church in which the way and the truth which is Christ
will always thus remain. I showed in relatively brief fashion in Book 1
of this work — which is difficult to summarize — that the one universal
church is made up of all rational spirits adhering to Christ and that
there is a trinitarian structure in the universal church made up of one
part triumphant, and another part militant, and a third sleeping. I also
discussed the need to understand the relationship between the church
militant where the Truth that is Christ is still understoed as a figure
and a mystery, and that face-to-face Truth which is in heaven with
the church triumphant. In this way as far as possibie the admirable
order among the various hierarchical ranks in the church militant may
be known to some degree for our guidance.

248. After this in Book 11 I wished to examine the question of the
superiority of the council of the universal church over the particular
authority of any individual church ruler and local synod. On the basis
of fundamental principles, I directed the reasoning intellect to this
conclusion: If the universal Catholic church is infallibly directed by
the assistance of Christ, when the assent of all Christians is given to
any conclusion as necessary to salvation, it follows that that conclusion
is part of the Christian faith and true. And when the universal council
comes to such a conclusion with the consent and representation of all
the faithful, of necessity it has the assistance of Christ and the inspira-
ton of the Holy Spirit and dictates this truly and infallibly, for no
truth that directs one to eternal salvation can exist except through
Christ. But the universal council is made up of the bishops and their
representatives who come to that meeting to investigate some mattes
which has not been settled in their own provinces. They meet
together in vain, however, if the consent of their subjects to these
things has not been given. But if a council is correctly and legitimately
called and gathered together and if evervone has received 2 summons,
and it is held in freedom and properly concluded with the common

LPL 32, p. 616 and 38, pp. 479, 1148, 1238, and 1349
21 uke z2:32; Hebrews 5:7; Matthew 28:20.
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consent of all and it issues a decree in any matter concerning the
salvation of the faithful, history reveals that it has never erred, since it
proximately represents the whole Catholic church and the consent of
all the faithful who participate through their representatives and
bishops. : :
249. - But the provincial synods -~ even those of the Roman pontiffs —
do not have this privilege. And because various writings of jurists-and
theologians, especially those in recent times, exalt the authority of the
pope even over that of the synods themselves, it has been necessary
to seek to harmonize these writings, while maintaining the aforesaid
truth. - Therefore I have pointed out the differences between the
universal council of the Catholic church and that of a nation, king-
dom, or patriarchate on the basis of the acts of the councils which
have been approved as authentic — as appears in D, 19 ¢. T — so that
anyone who understands the difference may easily see that it is true
that the universal council of the Catholic church has supreme power
in ali things over the Roman pontiff himself, And thus it was necess-
ary to ask what was the authority of the Roman pontiff both as to
rulership and as to the power to command and to legislate. And
although I have used many arguments, I have emphasized this one —
that although according to writings of many of the holy Fathers the
power of the Roman pontiff is from God and according to others it
comes from man and the universal council, it seems that in fact the
intermediate position demonstrable in the Scriptures finally comes to
this, that the power of the Roman pontiff as to preeminence, priority,
and rulership, is from God by way of man and the councils; namely,
by means of elective consent, :

250. [ discussed first the freedom of Christ’s law to which one
adheres voluntarily and without coercion.' Hence since Christ himself
is the Way.of our faith, the only thing necessary for salvation is Christ
and free access to him. Therefore in the church which is descended
from Christ there should be no coercion but rather grace flowing
from the fullness of the source, the Head, down to the Mystical Body
of Christ. And this is what [C.] 7 q. 1 [c. 30] Remioto says — that the
grace of the sacerdotal offices comes from God.

251. Indeed we say that all the apostles are equal in the grace of the
apostolate just as in the grace of the priesthood all priests are equal,
but we say that Peter was first among the apostles by virtue of a
superabundance of grace. Augustine says in his last sermon on [the
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Gospel off John, that because of abundant grace Peter was both the
first apostle and on account of his primacy among the apostles also
represented the church as a symbol of the whole.* And the mm.Q.&
writings describe the primacy with which Peter was endowed with 2
superabundance of grace by Christ, in the first chapter of John where
Christ says, “Thou shalt be called Cephas,” which is interpreted
Peter. Augustine in his seventh sermon comments on this passage as
follows: “He made a great change when he changed Simon’s name to
Peter. But Peter is from rock [petra] and the rock is the church.
Therefore the name of Peter symbolized the church.”* Observe that
according to the interpretation of the great and tearned Augustine,
the change in name was important. When Christ said, “Thou art
Peter,” he used the present tense, where he had said earlier — in the
future tense — “Thou shalt be called Cephas.” He did not say then,
“Thou art named or called Peter” but “Thou art Peter.”” From this it
is evident that the promise of Christ that Simon would in the future
be called Cephas was a promise of a real primacy. Hence when
Augustine says that Peter had the primacy among the apostles he can
not be interpreted as speaking of the time of his conversion or his
recognition of the Messiah, as the name Peter is interpreted Amnowa-
ing to Bede, incorrectly) to mean “the one who recognizes” by writers
such as Alexander of Hales commenting on John.® He adds on the
same point that his brother, Andrew, who told him earlier that he had
found the Messiah had already preceded him in that recognition, as
we read in the first chapter of the Gospel of John.® Therefore
Augustine himself understands the primacy among the others in the
church as necessarily referring to the rulership and eminence which
Peter received after the college of the apostles had been created when
Christ said, ““Thou art Peter.”
252. From the above it is evident that this is why Simon was called
Peter or Cephas. Jerome commenting on the Epistle to the Galatians
says that the prince of the apostles is not called both Peter and Cephas
with two different meanings because they mean the same thing. Peter
in Greek and Latin.is derived from petra [rock] and is the same thing
as Cephas.” Bede says that Peter is not Hebrew since the letter “P”
does not exist among the Hebrews.? Alexander of Hales in his Postilla

*PL 35, - 1973 PL 35, p. 1444 SPL g2, p. 22.
$John 1:40ff. 7PL 26, p. 366.
8PL 9o, p. 141. The letter P is discussed by St. Jerome (PL 12, p. 892).

195



Nicholas of Cusa: The Catholic Concordance

super Joannem says that Jerome says the same thing. And some say that
Cephas is not Hebrew but Syrian. However this may be, in discussing
the text, “Thou art Peter and upon this rock,” like Augustine,
Ambrose, and other doctors, we should hold that Peter is from petra,
and thus Petrus is a Latin and not a Hebrew name. And this seems to
be proven from the text of the first chapter of John because John puts
down two Hebrew words directly above in the same chapter — namely,
Rabbi and Messiah, and immediately adds a translation.? And so it
seems that Cephas is either Syrian or Hebrew and Petrus its Latin or
Greek translation and not the reverse; namely, that Cephas is Greek
translated into Hebrew as Petrus.
253. And while T write this, one thing occurs to me that should be
noted. The text of chapter 1 of [the Gospel of] John says that the
name, Peter, is the translation of the name, Cephas. Therefore since
kephe in Greek is translated as caput [head] in Latin, the name, Peter,
should also have this meaning and not the other translations that St.
Jerome gives in his work on Greek names. There is no doubt that
John the Evangelist wrote his Gospel in Greek and thus made his own
translation of the name, Peter, to show that the name that Christ gave
to Simon fits that meaning. Therefore it would perhaps not be absurd
to say that the [Latin] name Petrus comes from the Hebrew bet-ros and
S0 among us is put down as “pet” because the Hebrew “bet” is
expressed with a strong hard pronunciation of the first letter, “4,” in
the way that we pronounce “p.” In this interpretation Peter would
mean in Hebrew, “the head of the house.” And this meaning fits the
Gospel and the intention of Christ according to that Gospel and the
explanation of the saints who say that Peter was constituted as head of
the church or house by Christ. This is what is said in the chapter [c.
2] Sacrosancta of D, 22 where the term, “Cephas,” is interpreted as
“head,” which would make Cephas a Greek word,®
254. But despite what is said in Sacrosancta, which is attributed to
Anacletus, I think we should rather stay with the first doctors since I
believe those letters of Anacletus are apocryphal, as I say below in the
third book."! However I do not deny that a final point is to be taken
into consideration: Peter is named first in the first chapter of the Acts

?John r:38 and 1i41. ,
19As John 1:42 clearly states, Cephas is Hebrew for rock (Petra in Latin}.

"' Nevertheless, Anacletus’ letters are cited in Book 1, nos. 118, 140, and 261, as well a5 in
Book 1, nos. 307-304.
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of the Apostles because he is the head, and as such he wmovo%n.ﬂrmﬂ
the commands of Christ be carried out which Christ had committed
to him in particular as the first of the apostles and their head. Ema_nn
although all the apostles were rectors, pastors, and vicars of Christ, as
is sung in the Preface of the feastday Mass of any of them, neverthe-
less in that pastorate, rectorship, and vicariate, the holy doctors affirm
that Peter possessed the primacy by more abundant grace _uﬁ.“nu:mn the
keys were promised and given to him as the representative Aww the
whole church and his pastorate was commanded in the words, “Feed
sheep.”!?
M.Wm. wm”: since he had been given that wmmﬁon.:o chosen as the first
and principal apostle among the others, immediately after the ascen-
sion of Christ Peter began to exercise command in every assembly of
the faithful in the way that rulers are accustomed to do. Hence w.o.ﬂﬁ.
first showed that he was the vicar of Christ by teaching and baptizing
at Jerusalem as the first among the apostles, as appears in Acs, chap-
ters 1, 2, and 3 and in Luke, chapter 6. Similarly in the same passages
it is clear that Peter was the first bishop of Jerusalem because he did
the things that someone in the rank of bishop does. And after ﬁrm.; he
was bishop of Antioch as appears in the second ormwmo_.. of Q&mﬁmﬁmﬂ
then in Rome where he wrote his first epistde, as is evident from its
conclusion which says, “The church which is in Babylon greets
you.”*® And according to Jerome and Bede and all the interpreters
whom I have read, that Babylon was Rome because it was the
daughter of old Babylon. For Rome acted precisely as the Eoﬂmzmg
of Babylon acted, as Paulus Orosius declares at length at the begin-
ning of the seventh book of his Histories.” And the COmMEntators on
the Apocalypse often write that the kingdom of Babylon is that of
Rome. But this is not on our subject.
256. Although 2 certain Marsilius of Padua whose éon.w T have seen
after writing this volume seems to say in a certain place in the monm:a
part [of his book] that it can not be proved from the canon of the Bible
that Peter was bishop of Rome, or that he even was at Rome,"* .mcmmno
it for us to say that this is false on the basis of the aforesaid epistle n..».
Peter, as the doctors explain. And none of the holy doctors up to this

12 Aets 1:13 and John 21:17.
13 . i4 624,
1 Peter 5:13. PL 35, pp. 10! )
13 gE.mE:mm. w.wm Defender of wmn.ﬁ D. 2, c. 16 {trans. Alan Gewirth), New York, 1, 1956,

pp. 241ff,
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time has ever denied this. For instance Alypius, Augustine, Optatus of
Milevis, St. Jerome and all the others who have given a list of the
Roman pontiffs in their writings, begin with Peter. Optatus says in the
second book of Against Parmenianus that there is no doubt that the
Roman see goes back in unbroken succession to Peter who held the
see there first, and that it is joined to Christ through him," and I think
that on this point no Catholic can disagree with the holy fathers whose
writings are approved by the church. But approved doctors agree with
what is said above. For example, in Book 1 of his' work, Against
Jovinian, when Jovinian says in opposition to virginity that the church
was founded on Peter, not on John, St. Jerome says, “The church is
founded on Peter although in another place it is founded on all the
apostles and they all receive the keys of the kingdom of heaven and
the strength of the church is confirmed equally in all. One, however,
was chosen among the twelve so that by establishing a single head the
possibility of schism might be removed. But why was not John chosen
who was a virgin? Deference was given to age because Peter was
older. Otherwise an adolescent — a mere boy ~ would have been
placed over men who were adults. Also the Good Master who should
have eliminated any possibility of contention among the disciples said
to them, ‘My peace I give unto you, my peace I leave unto you,” and
‘whoever wants to be greater among you, let him be the least of all’ so
as not to provide a reason for envy of the young man whom he
loved.”"” Note that this is the opinion of St Jerome whom we can not
contradict.

From this we conclude that Peter was established by Christ as head
of the apostles with-authority over them — notwithstanding the fact
that the church-was equally founded on all the apostles. And when he
[Jerome| writes to Pope Damasus concerning his faith he says that
Peter’s sce was in Rome ~ “This is the faith” and below “Thou who
holdest the faith and see of Peter.”’® To the same effect see Cyprian
in [C] 24 q. 1 [c. 18] Loguitur; Gregory in D. 50 [e. 53] Con-
siderandum, and Ambrose in the same Distinction {c. 54] Fidelior,
Clement in D. 8o [c. 2] In illis; Augustine in [C.] 2 q. 7 le. 35] Puto. It

SOﬁBEqu Em&m“bm%\igm baaauwgéi_n.m?r:. P- 947).
7St. Jerome, Comtra Jovinianum, 1, 26 (PL 23, PD. 2584, ,

18 Gratian’s Decresum attributed this to St Jerome, but it comes from another collection
(Kallen, DCC, p. 2qg).
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is not necessary to quote their writings for the Catholic church Em
never dissented from this opinion. o
257. DBut the governing power that belongs to H..QQ.. does .non consist
in superiority in the power of binding and leosing ?:vmi in a matter
of penance or in'the distribution of sacraments. There is no doubt on
the latter point, and the earlier point set forth above is not to be
doubted because the power of judging in spiritual matters is the same
for all bishops as it was for all the apostles since it comes from Christ
through the intermediary of the priest. Thus Jerome mmw.m:ow the
passage in Matthew [ch.] 16, “Whatsoever you m.&m:._oo%. ..Hrw
other apostles indeed have the same power of judging since rm. _mum_m to
them after the Resurrection, ‘Receive ye the Holy Spirit.” ¥ And
many passages are quoted above on the same point. Nor was Peter
greater than the church by reason of his primacy because he was
named by and for the church, as Augustine saysin the place quoted
above as well as Ambrose in D. 50 [c. 54] Fidefior and the other
doctors referred to above. Therefore that supremacy of Peter was not
a supremacy gver, but within, the church. Hence although he was the
spokesman and the head of the apostles and of the church and pro-
posed actions in its name, as in the first chapter of the Acts, and spoke
for it, as.in Acts 2, he was no less subject to'it as a member. Therefore
he arose in the midst of the faithful and spoke with reverence for the
church, and in Acts, chapter 8, allowed it to send him to Samaria. For
in their ordination to that true life and truth [who is] Christ, the Lord
and our head, all the faithful since they are sons of God by regenera-
tion in Christ are only brothers because there is no master but Christ
himself. See Matthew 23, “Do not cail one another, Rabbi. For there
is one who is your Master,” Christ, and “you are all _u_.omﬁa.m.: Iﬁ.ﬁa
in this respect, there is a brotherhood of the w&s&m:.ﬂ in szm.r
although by divine intention a superiority in grace noEH..,:mm -within
that brotherhood. ,
258. Hence although Peter might have been the first apostle as
explained above, that primacy did not contradict that brotherhood of
the apostles in the church. For Peter was no more a son am .@on than
any other holy apostle although he might have been given more
abundant grace. And we should note the letter of Pope St. Gregory on

128t Jerome, as quoted in the Ordinary Gloss to Matthew’s Gospel.

196




Nicholas of Cusa: The Catholic Concordance

this subject ta Patriarch John of Constantinople in the Papal Register
No. 214 which begins, Eo tempore. There he tries to show that no
bishop possesses a power to rule in the church by virtue of which all
members of the church are subject to him. Rather he says anyone who
claims this is like Lucifer because he tries to place his throne or see
above the stars of heaven, “For what are your brothers, all the bishops
of the universal church, but stars of heaven. When with exaggerated
language you desire to make yourself superior to them and to trample
their name in the dust in comparison with your own, what are you
saying but, ‘I shall arise to heaven,’ ‘I shall exalt my throne over the
stars of heaven?” ” And below, “Certainly Peter, the first apostle, was
a member of the holy and universal church, [and] Paul, Andrew, John,

what else were they but the heads of individual communities? And all
the members are under one head, Christ.” And below, “No Roman

Pondff ever claimed for himself this rash title, universal bishop, lest if
they seemed to claim a special honorific title for themselves as pon-

tiffs, they might appear to deny it to their brethren.”? And the same

thing is said in Letter no. 211, written to Anastasius of Antioch, which

begins, Cum pracdicator egregins where he concludes that we are all one

in our head, Christ, who is the pastor of all, and there is no man to

whom all the members of Christ are subject and consequently there is

1o universal patriarch because, if it is allowed to say this, the honor of
all the patriarchs is denied and no longer is any bishop found to be a

true bishop etc.?!

_259. But as for the members of the church themselves as separate
individuals, we see that by more abundant grace the rulership which
was necessary to avoid schism was handed over by Christ to Peter for
the well-ordered government of the church, as we read in St. Jerome,
so that as he was the first among the individual members, he might
also be the servant and minister of all; [this is} because if Peter
receives his name from petra on account of the church, and the church
is nothing other than the union of the faithful in the church, rulership
exists for the sake of the unity of the faithful in order to avoid schism,
Therefore it is for the service and preservation of the unity of the
faithful that rulership over individuals exists. From this the union of
the faithful which we call the church, or the universal council of the
Catholic church representing it, is superior to its minister and

2 Papal Register, v, 44, and Krimer, “Die Briisseler Handschriften” (see 1, 21, no. 4).
2 Papal Register, v, 41.

200

Book II, para. 261

individual ruler. And so I understand the words of the Savior in this
way — that he [Peter] should be the greatest of the apostles nomemH.nm
as individuals, but the minister of all of them collectively, as compris-
ing the church. I do not mean by this that the presiding oE.mﬁw is
absolved from a special ministerial care of each of those under him,
but although he is the minister of each one he remains the superior of
everyone in the exercise of his power of pastoral care — although as
explained above, he is‘not superior to all collectively.
260. Also as touched on above: the power to rule is not rooted and
established in the church by God in a coercive fashion but for the
purpose of ministerial care. This is proved by a azoﬁmoa from m._m
first chapter of 2nd Corinthians: “For we do not lord it over you in
your faith but we are your helpers,” on which the Q_Omm. by ﬁ.mi
Ambrose says, “Faith does not permit domination and coercion since
it is voluntary, not forced.””? And Chrysostom in chapter 3 of the
second book of Diglogues says, “But in the church, one should be
converted to better things by agreement not by force.”” And
Augustine writing on the last chapter of the First Epistle to Timothy,
beginning ‘“Whoever are under the yoke” says, “It should _.un _50&5
that some have preached that freedom is common to all in Christ.
This is true of spiritual freedom but not of physical freedom.”** More
quotations could be given, [but] it is sufficient to know that only one
who comes of his own free will and not under compulsion is accept-
able to Christ. Therefore in its basis from Christ all spiritual power is
properly founded in freedom and not in coercion.
261. But because that rulership exists from God for the purpose of
unity in order to prevent schism, unless an ecclesiastical E_Q.. has
some coercive power — although not the domination that princes
exercise — unity can not be rightly preserved. For the rotten member
and foot should be cut off and the eye that scandalizes torn out of the
church if the body of the church is to be kept healthy. Therefore that
coercion will not be Iike that which princes exercise because their way
of ruling is by force on the body and over property. It will be a
coercion based on the free subjection of all or a majority, and punish-
ment will only be imposed when it works for the salvation of those
punished. Therefore Pope Anacletus and others noted above say that

22 Corinthians 1:23.

2351, John Chrysostom, De Sacerdotio, 1, 3 (PG 47, p. 634).
248t, Augustine in Gloss on 1 Timothy 6:1.
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Christ established Peter as the head with the consent of the apostles.?®
And so the coercive power of 2 superior over his subjects is based on

their election and consent. For those who before were completely free.

subject themselves to their ruler by election. Hence on this basis it is
often said above that the coercive power of 2 ruler or a law comes
from the approval of the subjects and derives its strength from the
tacit or express consent of the community, Hence it is said although
“all power is from above,”?® whether coercive, domestic, restraining
or commanding, for it to operate externally to restrain or compel free
Christian men proper procedure requires their free subjection since
they are not constrained by Christian or natural law beyond the Fmits
of freedom. _
262. In this way, I attempted above to argue further that every
ecclesiastical or spiritual rulership was established by Christ through
the mediation of human consent. For legitimate superiors are those
established by the consent of their subjects. We are obliged to obey
them because of having given them our consent as established in
authority by men from among men. But it is quite clear from this that
on this basis — which I believe to be true — unless it appeared by some
miracle or sign that God wished someone to rule before he had
obtained thé consent of the faithful (in which case all Christians
would be obliged to obey the divine command), the Roman pontiff
can still not be proved to be the ruler of the church for all times. For
even if Peter definitely had that rulership, we do not read in the
sacred writings that therefore the Roman pontiff, his successor — or
the [patriarchs] of Antioch or Jerusalem since they are also his suc-
cessors —, has had or should have it, except with the aforesaid com-
mon consent of the church similar to that of the apostles to Peter.
Hence although the pontiff in Rome, whether because it was the see
of Peter or as the principal city among the other bishoprics in the
wotld, is venerated as the most illustrious and distinguished authority
in that great city and the occupant of the great see of Peter, vet unless
he had the elective consent to their subordination from the represei-
tatives of all the others I would not believe that he was the leader or
ruler or judge of all the others. Therefore if, for instance, the Arch-
bishop of Trier were elected as ruler and head by the church gathered
together, he would more properly be the successor of Peter as ruler

BSeeno. 2 54, where the letters of Anacletus are declared to be apacryphal,
26 Romans 13:1.
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than the bishop of Rome — although we should believe .Emﬁ &n
Roman pontiff will never lose the see of Peter and the rulership 5 this
way. But succession in a geographical location does not argue to
succession in rule, as is demonstrated by the cases of Antioch mum
Jerusalem, and that rulership would not cease in the church even if
the episcopal see of the city of Rome ceased to exist. I have spoken on
this at greater length above. : _

263. And it is evident that the church has the power m.naq to owoo.mo
its head, since it has received from Christ everything it needs for its
survival. Prelates have all power of binding and loosing cmnwnmm. they
have been sent by Christ as Christ was sent by the Father as is evident
from. the words of Christ in the zoth chapter of John, “As the Father
hath sent me,” etc. Thus it appears that as Christ was the true m.caw of
God, so the church which is the Mystical body of Christ has a m.EEE.
mission from Christ. Hence the church has the same mussionary
power as Christ. . : o
264. And so I adhere to the conclusion that the primacy in the
church is established in its reality by Christ through the n.?w:ur for
the purpose of church unity and is intended by (zod as a :.:E.EQ for
its service. And in my judgment the arguments on the one side that
coercive rulership in the church comes only from God, and on the
other side that it exists only by the election and consent of men and
the church, -are correctly harmonized in this intermediate position.
265. But I assert none of my ideas so firmly that I would not say that
one should accept those of more learned men. For ?mdaom.n says,
“Omne’s own writings deceive. They are heard with n_nmmw: like _=_.,
formed offspring, and thus his shameless words please their m.:_..rcb
as he writes in the 33rd letter to Sabinus.?” Nevertheless I think that
this opinion is less offensive to the church and therefore mrﬁ..:E be
considered as more true than those of Marsilius of Padua in his doow,
The Defender of Peace |Defensor Pacis], since he can only defend Em
opinion on the basis of the text of St. Augustine in D. g [c. 5] Ego solis,
and he answers all arguments to the contrary by saying that we are not
bound to accept the authority of the doctors except insofar as they are
based on the canon of the Bible. This is a pernicious opinion after the
church has approved [the writings of] the doctors as monm?mz.o.
Hence we should abandon such presumption and follow the texts in

¥7PL 16, p. 1195.
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D. 12 {D. 11] [c. 5] Ecdlesiasticarum and other things said there. As
noted above the arguments of Marsilius [on the lack of biblical
foundation for papal primacy] are not true, for when the doctors speak
of the primacy of Peter they base their discussion on the words of
Christ that are contained in the canon of the Bible and not on other
historical accounts concerning Peter — although these too should not
be denied, for the saints believed that they were true, as letter 76 of
Ambrose to Auxentius concerning the handing over of churches

proves .2 ,
266. And consequently since all disorder comes from the fact that
superiors do not exercise their power for the purpose for which their
pastoral rule was established and their subjects do not loyally obey
their superiors as their status demands, we have felt obliged to speak
of the canonical rules by which the holy fathers maintained the con-

cordance between rulers and their subjects. Therefore we had first to

discuss the council of the Catholic church which has supreme auth-

ority by consent of all to establish and regulate whatever leads to

salvation; then we spoke of other particular councils, and after that of
the reforming canons which have now been issued so that this holy

Council of Basel may proceed to follow the footsteps of the fathers in
what it does, modeling itself on the teaching of the holy fathers and
the statutes of the sacred councils,
267. And this is the comprehensive summary of Books 1 and I,
subject to any correction, delivered in writing, however confused and

rough, for the sole purpose of providing an incentive for further study
by those concerned.

End of Book i
ZBPL 16, p. r053.
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BOOK III

PREFACE

268, If anyone should care to trace out from the beginning the
foundations that are both necessary and useful for our purpose, he
should look to the principles on which they are based — those of
Aristotle, Plato, Cicero, and all the other philosophers who have
written about well-ordered political, economic, and monarchic
regimes.' Natural laws precede all human considerations and provide
the principles for them all. First, nature intends every kind of animal
to preserve its physical existence and its fife, to avoid what would be
harmful and to secure what is necessary to it, as Cicero concludes in
the first book, third {fourth] chapter of De officiis.? For the first
requirement of essence is that it exist. Therefore for any essence to
exist, it possesses inborn faculties designed for this purpose —instinct,
appetite, and reason. Hence it happens in different ways in nature
that various means are implanted by natural instinct for the purpose of
existence and self preservation. On this basis Aristotle concludes in
the last chapter of the seventh book of the Politics that every art and
discipline exists to supply what nature lacks.}

269. But from the beginning men have been endowed with reason
which distinguishes them from animals, They know because of the
exercise of their reason that association and sharing are most useful —
indeed necessary for their self-preservation and to achieve the
purpose of human existence. Therefore by natural instinct they have
joined together and built villages and cities in which to live together.
And if men had not established rules to preserve peace, the corrupt

""The classical authors cited in the preface are taken without acknowledgment from
Marsilius of Padua, Defender of Peace {1324), a work condemned by the church for its
attacks on the pope, but widely read —~ see Paul E. Sigmund, “The Unacknowledged
Influence of Marsilius of Padua on xvth Century Coneiliarism,” Joumal of the History of
Ideas, 23, 3 (1962), pp. 302—402.

L Cf. Marsilius, Definder, 1, 4, 2.

3 Marsilivs, Defender, 1, 5, 4; 1, 7, 2. Marsilius uses a different order of the haoks of
Aristotle’s Politics than in modern editions.
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desires of many would have prevented this union from improving -

human life. For this reason cities arose in which the citizens united
and adopted laws with the comumon assent of all to preserve unity and
harmony, and they established guardians of all these laws with the
power necessary to provide for the public good.*
270. It was clear that by a marvelous and beneficent divine law
infused in all men, they knew that associating together would be most
beneficial to them and that social life would be maintained by laws
adopted with the common consent of all - or at least with the consent
of the wise and illustrious and the agreement of the others.’ For just
as it is asserted in the preceding Book that according to St. Cyprian
Christ has promised that the majority of the priesthood will not depart
from the true law,® so also when by common consent matters are
discussed that concern the preservation of the commonweaith, the
majority of the populace, citizens or illustrious men will not depart
from the right way appropriate to the time. Otherwise it would happen
that 2 natural appetite would be frustrated in_many cases which is
considered most unfitting by the philosophers. For we see that man is
a political and civic animal naturally inclined to civilized life. Hence
the weightier part ought to act for the remainder of the polity, as
Aristotle concludes in the first chapter of Book t of the Politics.”
271.  But Almighty God has assigned a certain natural servitude to
the.ignorant and stupid so that they readily trust the wise to help them
to preserve themselves, as appears in the eighth letter of Ambrose
~after the quotation from Calanus’ letter to Alexander, “The unwise
man is like a farm; the man who lacks sense is like a vine.” “The
pruned vine brings forth fruit; cut _um,nwv it flourishes; neglected it
grows wild.”™ : )
272. On this subject Ambrose writes most elegantly in his seventh
letter, immediately above, “With profound argument philosophers
have concluded that the wise man is free and the stupid man a slave.
But long before, David said, “The fool is changeable as the moon.”

*The entire paragraph is a summary of Marsilius, Defender, 1, 3 3.

* Marsilius, Defender, 1, 9, 10; 1, 13, 1ff.

“Book 1, 4, no. 79. See also Baok 1, 8, no. 43. .

7The term “weightier part,” is a clear sign of the influence of Marsilivs, rather than of
Aristotle who simply refers to a “stronger part.” See Marsilius, Defender, 1, 1 3, 2 and
Aristotle’s Politics, v, 12, 1.

% Marsilivs, Defender, 11, 13, 1; St. Ambrose, Ad Simplicianum (PL.16, P. 1141).

? Ecclesiasticus 27:11 (not Psalms of David). .
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The wise man is not overcome by fear; he is not changed by power;
not seduced by prosperity nor overwhelmed in adversity. Where there
is wisdom, there is courage of spirit, perseverance, and fortitude. For
the wise man is constant in spirit; he is not affected by alterations in
fortune. He is not changeable as a child nor blown about by every
wind of doctrine.” And further, “Noah, when he had heard that his
son, Ham, had foolishly laughed at his father’s nakedness, cursed him
saving, ‘Cursed be Ham: he shall be a household slave to his breth-
ren.’ And he made his brothers masters over him for they had wisely
concluded that they should have respect for their father’s age. Did not
Jacob, a fount of all learning, who was preferred to his older brother
because of his wisdom, demonstrate his abundant powers of argu-
ment to all? His devoted father was torn between his two sons in
fatherly affection but he finally decided between them — since affec-
tion acts out of natural necessity but decisions are made on the basis
of merit — and gave the one his favor and the other his pity — favoring
the wise one and pitying the foolish one because he could not rise up
by his own efforts and direct himself to virtue by his own efforts. He
blessed him calling on him to serve his brother and be his slave, thus
demonstrating that ignorance is worse than slavery, that he was to be a
slave as a remedy for his ignorance because the feolish man can not
control himself and unless he had someone to direct him he would fail
in his efforts. Therefore his loving father deliberately made him a
slave of his brother so that he would be guided by his counsel. And so
certain wise men act as guides for the unthinking people. They con-
trol the ignorance of the people by their own force and rule them
through the imposition of their power which they use to compel the
unwilling to obey those who are wiser and to submit to the laws.
Therefore he put a yoke on the foolish one as if he were a wild animal
and since he had said he should live by the sword, he took away his
liberty so that he would not perish in his recklessness. He placed his
brother over him so that subject to his moderating influence he might
be converted, Servitude can be by choice — it is-less worthy if by
compulsion and better if freely chosen, since good is more
meritorions when performed freely rather than out of necessity.
Therefore first he placed the yoke of necessity on him, then he also
gave him the blessing of a voluntary subjection. For nature does not
make a slave, but ignorance, nor does manumission make one free,
but learning. Therefore Esau was born free and became a slave and
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Joseph who was sold into slavery was chosen to exercise power over
those who had bought him,”0
273.  And after Ambrose elegantly describes the freedom of the wise
man, how law is only imposed on the ignorant, and how because of sin
he is compelied by fear of punishment to obey the law, he adds,
“Therefore the sinner is a slave of fear, a slave of desire, a slave of
avarice, a slave of lust, a slave of malice, a slave of anger. Though he
seems to himself in this way to be free, he is more a slave than if he
were subjected to tyrants. For those who live by law are free. But true
law is righteousness. True law is not carved on tablets nor eyt in
bronze but stamped on the mind and imprinted on the senses. Since
the wise man is not under the law he is a law unto himself, carrying
the work of the law in his heart, inscribed in him with the pen of
nature.”!!
274. 'The most excellent and Jearned Ambrose writes these and
other important words in that letter and the one which foliows. From
this one thing is to be kept in mind — that although the ignorant could
not govern themselves and so became slaves of the wise out of necess-
ity, the subjection based on thar necessity which resulted from that
need was voluntary.
275. And thus by a certain natura] instinct, the rule of the wise and
the subjection of the ignorant is harmonized through common laws
that have the wise as their special authors, protectors, and executors,
and the concurrent agreement of all the others in voluntary subjec-
tion. And when a government is $0 organized, then “it is impossible
for an aristocracy, that is a city governed according to virtue” by the
wise with the consent of the others for the common good, “not to be
well ordered,” as Aristotle says in Book 1v, chapter 7 [8] of the
Polities 12
276. Legislation ought to be adopted by all those who are to be
bound by it or by a majority of their representatives because it should
benefit the common good and what touches all should be approved by
all and the definition of the common good only comes from the
consent of all or of a majority. There can be no excuse for not obeying
the law when everyone has imposed the law on himself. “It is not good
to adopt good laws and then not obey them,” as Aristotle says in Book

°PL 16, pp. 1130-1132. YPL 16, p. 1138.

_Ngu.,mE:m. Defender, 1, 13, 2. Aristotle (in Politics, 1, 7) said nothing about consent as a
Prerequisite for aristocracy. Thar rFequirement was added by Marsilius.
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1v, chapter 7 [8] of the Politics. And it is also the duty .om those SWO
adopt the laws to interpret them. It is necessary for a kingdom to n_o
governed by laws, since men are subject to the passions of love an
pare.” : atth to be ruled by laws
277. ‘Therefore it is better for a commonweatth to be : e
than by the best of men, as Aristotle concludes ﬁ&wu he discusses
in Book 111, chapter g [15] of the Politics, as well as E.wOow I, n.rmEQ.H
of the Rhetoric. For where laws do not rule, there is no polity, as is
stated in Book 1v, chapter 4, of the Politics. But laws oﬁ.HmE to c.m
adopted with great care and wEmmUnW memn_ on long experience, as is
id in Book 11, chapter 2 [5] of the Politics. .
w“_m_ Swamam m.ro:_m_ act to observe the laws and should EHM%E
accordance with those laws as is said in Book 111, nw.wwno_. 6 [11] of the
Politics, for law is “an eye from many eyes” and reason .muao m,noE
passion” as is said in Book mi, chapter g Tw& .ow the .»0&5? Rulers
should not change laws made by the majority which have been
one." .
“MENM._MMMMHWEMS should rule wnoom.&bm.s the Fi.m. yet mHEoo he
may decide matters about which nothing is said n:.ww..n@ in ﬁrw mMM.. MM
appears in Book mi, chapter & [11] of the Politics, rnh shou 0
prudent — as is said in Book 1, chapter 2 [4] of the Po :ma, and in
Book 1v [v, ch. 6] of the Ethics on _.nmmnm.... and exercise ne.tﬂ
[epikeizare] correctly in accordance with the spirit of the law where it HM
not specific about particulars. And then every form of governmen
whether it is a monarchy exercised by one man, or an mnmﬂonnwnw
exercised by several wise men, or a polity by all at the same time an
each one according to his rank, when it tends to the common good in
accordance with the will of the subject is called ﬁu.ubanmna.cw just, as is
stated by Aristotle in Books 111 and 1v of the Politics. But if :. Ssm_mﬂmo
the particular good of the ruler and is contrary to the S:W. o mmw
subjects, it is intemperate, as is stated in Book 1y, nrmwﬁ.ﬂ. 5 ¢ 5. 7~
of the Politics. And thus three types of government arise opposite ﬁM
the temperate ones mentioned above, tyranay, orm.mnnwﬁ an
democracy. And the history books are filled with m_wwmn intemperate
tyrannical, oligarchic, and democratic governments.

13 Matsilius, Defender, 1, 12. ) .
:HSMWE% b%&mﬁ_ I, 11. (The saurce of a1l the references to Aristotle in nos. 277 and
£ >Ny

278).
15 Marsilius, Defonder, 1, 1 3.
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S

m,wo.a M or 7:.53& cmmmz to be a sturdy hunter immediately after the
00d, " and it was Ninus, the first king of the Assyrians and the

of Belus, A&S .mu.mﬂ took arms because he desired to rule. After Muo iy

came Semiramis, his wife, who, the historians say, expelled from EE

_c.bmﬁ_oB Trebeta, her stepson, the son of Ninus by another Chalde N

wife because she was in love with him — which he properly rej Hmw

because she was his stepmother. She pursued him and rM S._wﬂm No

281. But it would be superfluous to narrate in this work what j
known to all about temperate governments, how Moses and ,PMH n
and Eleazar, and in the Roman commonwealth, first the kin, 9.“5
the senate and consulg and also the emperors, were amnmcmmﬁm d Mn
voluntary consent for the common good.1# u o
MWM.._ RMMMOMMMH many reasons why there should only be one ruler,
e e Bt ment is Em&m up of several leading men united in
greement. Otherwise confusion would arise when several compete in

established over willing sub
jects, should be established i
see Book 1, chapter 8 [14] of the Pofiics 19 Shed by clection
_Nwmw . Among all the types of tempered regimes monarchy is the best
mmmm Mﬂmuw _Nﬁ sub-types of this tempered regime, a monarchy that mm.
€d by consent without agreeing on the succession
. . €ssion is to b

preferred to one that is established by an agreement to g Eo:mwnrombm

¥ Genesis 10:8-g.

17 :
Wmﬁnﬂ%ﬂﬂ AM,_..M...% m Tréves) was named after the Treveri, the tribe that lived between
ey e T cwn‘ﬂ .n:m ?..%Epnm. Cusanus’ sources are the Gesta Trevirorum, 3

el mlQO rier (printed in MGSS, v, P- 130), and Otto of Freysin

4, 1, (Engl. wans. Charles C, Mierow, The Tiwe Gities: A Chronicle of QMMMMMM

Iistory, New York, 1928), Th i i
T ok, _wnwwnu. € poem is Ausonius, Mosella, about the river on which both

ngw..m.ﬁ:m. Defender, 1, 9, 2.
Marsilius, Defender, 1, 17, 2 and L, 4.
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his successors. In the latter type, many things occur that are often
harmful to the commonwealth. For although illustrious, wise, and
noble men, we read, often have been elected as kings together with
their posterity to the sometime benefit of the commonwealth, never-
theless, because as in the case of a fertile field the initial offspring of
such men are of less quality than their parents’ natures and their
successors are stll less able, the illustrious qualities of the parents
finally die out, as Aristotle says in Book 11, chapter 24 [15] of the
Rhetoric. Hence although there are many good reasons for a heredi-
tary monarchy, if the best man is always to rule the commonwealth by
the will of all for the public good, the best method is to have a new
election, by all or 2 majority or at least by those nobles who represent
everyone with their consent.*
284. This seems to be the opinion of Aristotle in the Pelitics, Book 1,
chapter g [12] and Book 1, chapter 8 {11], and Book i, chapter 2 [4]
and Book vi1, chapters g [n1, 15] and 12 [14]. Itis the duty of the ruler
to do nothing contrary to the laws. Indeed he ought to be subject to
them, and their teaching should give life to the commonwealth as the
heart does to the body. He should inflict punishment in accordance
with the law in cases of serious crimes which give scandal to the
commonwealth, although not for petty offenses or his rule will be the
object of contempt. And so the prince, acting as its heart, must watch
over the commonwealth continuously and assure the strictest
observance of the laws. He should follow the laws, as Aristotle says in
Book vi1, chapter 6 [8] of the Politics, and for his kingdom to be more
lasting he should not exercise his sovereign power frequently.
Aristotle declares in the fifth book of the Politics [ch. 11] that
Theopompus because he wished to make his kingdom last longer,
rarely used his sovereign power and conformed to the laws and kept
the love of the people.?!
285, Three things are necessary for a ruler: First, devotion to the
established constitutional order; second, power to carry out the chief
tasks of government; and third, virtue and justice, as is said in Book v,
chapter 4 [9] of the Politics. And “virtue” means the prudence which
is the mistress of the virtues — see the last chapter of Book v of the
Ethics, But power is necessary in order to execute judicial [civil]
sentences against the rebellious by coercive force. Hence the ruler

2 Marsilius, Defender, 1, g, 0; 1, 16, 1117
2 Marsilius, Defender, 1, 16, 13; 1, 18, 2-53 1, 15, 6.
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should have an instrument appropriate for this — a well-equipped
army. For Aristotle says in Book vi, chapter 6 [8] of the Politics, “Tt is
necessary for those who are in association to have arms because of
those who disobey the government,” and that power should be so
great “that it is stronger than that of any individuals whether one or
several together but weaker than the whole” — this is said in Book 1,
chapter g [15] of the Politics. The army should be of intermediate size
so that it does not appear to be tempted to dominate the monarch for
its own advantage but nevertheless is powerful enough to overcome
several or many rebels.

286. The punishment which the prince is obliged to impose should -

be compared to a medicinal remedy for the commonwealth ag
Aristotle teaches in Book m [11), chapter 3 [2] of the Ethics. The ruler
should take special care to avoid great inequality among his subjects,
Once balance is lost, the polity is destroyed by the disproportionate
increase of some. “The body is composed of many parts which should
grow in due proportion for” health and “symmetry to remain — if this
is not done the body will be destroyed if it increases disproportion-

ately, not only in quantity but also in quality,” as Aristotle declares in
Book v, chapter 2 [3] of the Politics, and in Book 11, chapter 7 [chs.

12—-13] of the same work,

287.  And so the ruler must exercise his power with great circum-

spection, prudence, and experience in order usefully to nurse the

ailing commonwealth with the medicinal punishments that are

appropriate to the tme and place as the situation demands, For

example Aurelius Augustine tells us in his letter to Volusian that

Vindicianus, an expert doctor, cured a young man of a certain illness

by using a medicine intended for the young. After a time the young

man grew older and fell ill with the same disease. He used the same

medicine on his own which had restored him to health earlier but he

did not improve. He asked Vindicianus the reason and he answered —

“It did not cure you because Vindicianus did not prescribe it.” When

he was asked afterwards why he gave this reason for the fact that the

medicine was ineffective, he said, “I said the right thing. If T had

administered it, it would have helped him. But I would not have given

an older man the same amount that I gave him earlier when he was

young.”** With this example Augustine teaches us that changes are

22 Marsilius, Defender, 1, 14, -0, 28 Marsilius, Defender, 1, 15, 1o-11.
ﬁb:mdm_..mnnv Ad Marcellinum, letter no. 1 38 (PL 31, p. 526).
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made in divine and human laws in accordance with the time for the
urpose. o
MMHMW u<MMoEEo Sedulius [Scotus] in the tenth chapter of Em little
work, De Rectoribus Christianis [On Q_zw&aa. Rulers), .ﬁ_omonrnm the
principal things that are necessary for a _m.um in these lines —
No structure keeps a fixed form for all time,
If it does not rest on firm foundations,
Neither can temples resplendent with light survive,
Nor the hall of kings remain solid without these.
The corumonwealth asks of a gracious God,
That it stand on the true foundations of just _.En.. .
The first supporting colurmn shines with the brilliant gleam of
truth,
And the second is properly an enduring government.
The third is to give generous rewards to merit,
And the fourth to speak sweet soothing words, .
The fifth is to repress and attack evildoers with admirable zeal,
And the sixth one is strong to celebrate the good.
The seventh is to levy taxes with moderation on the people,
But the eighth controls the scales of justice. . .
The commonwealth endowed with these solid foundations shines
>mmw.“~w=ocwﬁ of Zion, and remains strong with these.? N
289. More fine words by wise men could be msoﬁnm here if it were
our purpose to discuss government at length. But besides what is m.ma
above, the most important requirement is that every ruler .éro is a
faithful Christian should model himself on the figure o.m D_Emﬁ. whom
he represents and succeeds. And so let him look to Christ who is truth
itself. And let him consider first that he [Christ] is Lord and master,
God and man, and thus every government is composed of human and
divine elements. For all power is ordained of God — WoEmcm 13. And
Angustine is correct when he writes on the passage in chapter Hm mw
the Gospel of John, “Thou wouldst not have any power over me, if'it
were not given from above,” that the power of Pilate over Christ also
came from God.” .
zg9o. So also St. Bernard writing to the Archbishop of Moa.mm%.m.
“Christ declares that the power of the Roman ruler over him is

%3 Sedulius Scotus, O Christian Rulers and the Poems, tr. Edward G. Doyle, Binghamton,

N.Y., 1983, p. 68.
I5PL 15, pp. 1942ff.
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ordained of heaven.”? Therefore all rulership is sacred and spiritual
and comes from God. Rulership also comes from man, just as Christ
was the true son of the Virgin Mary. Hence Christ was born, God and
man, of the uncorrupted and unstained Virgin by her own free con-
sent when she said, “Be it done unto me according to thy word.”2 Qn
this model true rule over the one uncorrupted church or congregation
of men should result from the purest consent, nat from violence, or
ambition, or criminal simony, but from the purity with which Christ
deigned to come into the world out of love for the salvation of the
people. And when anyone is chosén and called by Christ the true gate,

to be a ruler and accepts the example of Christ in humility and fellows -

as prince in the footsteps of Christ, the commonwealth will necess-

arily be governed in the best way and the name of the ruler will be

remembered forever. For Christ was under the law, He came not to
destroy the law but to fulfill it, meek and humble of heart, a most
gentle healer. And it is only necessary for the ruler to follow in his
footsteps for then he walks in the light of truth and will attain eternal
life,?

291. These words are sufficient now for this, since our principal
intent in this work is directed toward determining the “Catholic
Concordance.” Keeping to that principal purpose, let us investigate in
order the things related to this.

FTPL 182, p. 832. The references to Augustine and Bernard are taken from Marsilius,
Defender, u, 4, 12.

B ke 1:38.

2 Matthew 5717 and 11:29; John 1:9 and 3:19ff

e e P—ra—

INTRODUCTION

Thirdly, by way of a preamble, we should praise the outstanding
qualities of our great and most pious Sigismund, here present, who
has been crowned Emperor by the will of God. Like Augustus who
refused the title of “lord” and Iike [the Byzantine Emperor] Basil
whose virtues will be described later in his humility, he will forgive me
if in my uncultivated style (which although it cannot explain- trivial
things is devoted to great, indeed enormous matters, without offering
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a true argument for the future where there has already been clarity) I
sing the praises of the unconquerable living Caesar who rules over
me, his humble servant. To presume to praise or please any prince
while he is alive lends little credibility, especially when it comes from
someone like myself of humblé condition.

And now, turning to our subject, we will direct our attention to the
holy empire which is established among the Germans - concerning its
power, preservation, and the concordance through which it is united
with the holy priesthood in a Catholic way. And so, to begin this
difficult subject, we should inquire about the structure of this holy
empire, from whom it depends, and how it came to be among the
Germans. It is appropriate therefore to investigate first:

CHAPTER 1

THE BASIS OF ALL LEGISLATION AND RULERSHIP
AND ESPECIALLY THAT OF MONARCHS AND HOW IT
IS STRENGTHENED. THE CHAPTER SHOWS THAT
THE EMPEROR 15 HEAD AND RULER OF ALL IN THE
CORPORAL HIERARCHY, LIKE THE POPE IN THE
SPIRITUAL HIERARCHY.

292. The preceding collection has resolved many disputed ques-
tions; it has demonstrated sufficiently that concord gives the greatest
force to the ecclesiastical order; and it has noted this among the
things that it has recommended as worth remembering. In particular
[it has said] that the church of Christ is made up of sacraments,
priesthood, and the faithful. The sacraments correspond to the spirit,
the priesthood to the soul, and the rest of the faithful to the body,
linked in harmony in the one church as a composite unit to the
Mystical Body of the one Christ.! Certain things have already been
said above about the priesthood. In accordance with our intention, we
will now speak of the body [of the faithful] which is organized in a
graded hierarchical order up to the one Ruler of all, as anyone can
casily understand, from the lowest of the simple laity who are like the

! See Book I, no. 47.
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feet, through the governors, counts, marquesses, dukes
to the emperor as the head. v ,
293, All things that come from God, are neces:
proper order. And so in this order in the Catholic church, there is on
_S.a. over the world who rules over the others in the ?m:.wmm of ucsﬁn
| H@ _M normally m.mmm.ﬁc be &m. equivalent in the temporal herarchy om
e Roman pontiff in the priestly hierarchy, aiways keeping in mind
.En n_;._qmn.n:nm between spirituals and temporals. I do not intend to
into detail regarding the similarities and differences in kind _ungomm

the two powers, but I refer anyone concerned with this question to

and kings, up

what is written above, and to this basic principle: he should recognize -

Emﬂ. His Imperial Majesty has the sarme legal power over all those
m_@anﬁ to the empire that the Roman patriarch has over the bisho
subject to the Roman church. And as the Roman patriarch is mmmm
MHBE_.W all the patriarchs, so the king of the Romans is first among all
e w.Emm. But compare the dukes to the archbishops, the counts t
the bishops, and proceed with the rest as does the .n:oﬂwmcu from L .
IX that is contained at a certain point above 2 ?

2
See Book 1, nos. rg—zo.

CHAPTER Ii

THE PROPERLY ORDERED POWER OF THE WESTERN
EMPEROR DOES NOT DEPEND ON THE POPE
BECAUSE OF A GIFT BY DO“Zm.HbZHHZmu AND THAT
FAMOUS DONATION I5 APOCRYPHAL AS ARE
CERTAIN OTHER DOCUMENTS AS WELL. THE TRUE
HISTORIES OF PEPIN AND CHARLEMAGNE ARE
BRIEFLY ADDED IN ORDER TO DEMONSTRATE HOW
THE ROMAN CHURCH FIRST ACQUIRED TEMPORAL
POWER.

294. ..».:Hw basic point that should be establis
empire itself comes from God. Next we ask
directly from him, and after this where it is
was actually transferred by the pope from th

hed first is that the holy
whether or nor it depends
located today, whether it
e Greeks to the Germans

216

sarily arranged in

Book 111, para. 296

as represented by Charlemagne, and what power is exercised by the
imperial electors. Since these questions have been treated at length in
a variety of ways by many learned men in recent times, I would have
preferred to remain silent. But there is one thing that I cannot pass
over. Nearly everyone believes that there is no doubt that Emperor
Constantine gave the Western Empire to the Roman pontiff Sylvester
and his successors in perpetuity, and that therefore even if the argu-
ment about the need for a single ruler — namely, that having two heads
would be opposed to good order — were not convincing, it is evident
that every emperor in the West must in justice recognize that his
empire depends on the pope.'
205, 1 have investigated this matter as far as [ could, assuming that
there was no doubt that Constantine had the power to make such a
donation, although this question has not yet been resolved and prob-
ably never will be. But in fact I wonder very much if it actually took
place in this way since it does not appear in authentic books or
approved histories. I have collected all the histories that I could find,
the acts of the emperors and Roman pontiffs, the histories by St.
Jerome who was very careful to include everything, those of
Augustine, Ambrose, and the works of other learned men; I have
reviewed the zcts of the holy councils which took place after Nicaea
and I find no confirmation of what is said about that donation.
296. Pope St. Damasus is supposed to have recorded the acts and
actions of his predecessors at the suggestion of blessed Jerome, and in
his work the things. that are usually said about Pope Sylvester do not
appear.’ In some of the histories we read that Constantine was bap-
tized by Sylvester and that the emperor magnificently decorated the
three churches of St. John, St. Peter, and St. Paul and gave them
large annual incomes from different pieces of land in various prov-
inces and islands for the support of the lamps, balsam, and incense
and candles — all of which you will find specifically mentioned in the
Liber Pontificalis® But nothing at all appears there concerning a grant
of temporal dominion or the donation of the Western Empire. It is
true that after Aistulfus, the king of the Lombards, occupied the
' Nicholas was the first to appeal to historical sources to disprove the authenticity of the
Donation. Lorenzo Valla’s more famous disproof seven years later was based on style
and vocabulary. The reference to the adverse effects of two heads is probably from Pope
Boniface VHI's Bull, Unam sancam (1302).

ZPL 13, p- 1441.
3 Liber pontificalis (ed. L. Duchesne), XXX, pp. 170ff.
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Exarchate of Ravenna and many other places and Pope Stephen I1, a
Roman by birth whose father’s name was Constantine, sent NUmMerous
legates to Aistulfus and asked him to return these territories to the
empire and Aistulfus was unwilling to do so, Stephen visited Pepin
‘and anointed him and his two sons as kings. Along with Stephen there
Was 4 representative of the emperor and they secured Pepin’s agree-
ment to persuade Aistulfus to give back the lands to the empire. Pepin
sent a request to him but without success. Therefore when he could
not obtain the return of the lands from Aistulfus in thjs way, he
promised Stephen that he would take them from him by force and
give them to the see of St. Peter. When he had heard this, the
representative of the emperor went hack [to Constantinople]. Pepin
carried out his promise. And the form of this gift is contained in the
acts of the aforesaid Stephen, along with the specific names of 2l the
territories,*
297. Pope Zacharias transferred the rulership over the kingdom of
France to Pepin after King Louis had been deposed, which one can
read in [C] 15 q. 6 [c. 3] Akius and i the gloss on the chapter
Venerabilem [c. 34 of Decretals 1 6]. I think that this was why Pepin was
favorably disposed to the Apostolic See. After this in the time of
[Pope] Hadrian, King Desiderius again took those cities and some
others. Pope Hadrian sent numerous legates to him to seck the
restoration of the rights of {the see of] St. Peter but he could not
obtain it. Then, at Hadrian’s request Charlemagne reconquered the
lands and gave them back to [the see of] St. Peter in a solemn
ceremony which is contained in the Acts of Pope Hadrian.® From this
it is clear that Constantine did not give the pope the ftemporal] rule
over the Exarchate of Ravenna, the city of Rome, and the West.
298. Hence we always read that the €mperors up to that time and
earlier had full legal rights over Rome, Ravenna, and the March along
with the other territories in the West. The text, D. 96 [c. 1] Bene
quidem proves this when it speaks of a patrician appointed in the name
of King Odoacer etc.: see also D, 63 [c. 21] Agatho; D. 96 [c. 6] Cum
ad verum and similar passages.
299. And we read that the Roman pontiffs acknowledged the
€mperors as their overlords. For Pope Agatho writes to the Emperor
Constantine who was emperor many years after Constantine [ and

* Liber pontificalis, pp. 440, 448, 452ff
S Liber poriificalis, pp. 424,
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called the Sixth Council, that the city of Rome was the :mmﬁsm: city”
of that emperor.® And Pope Boniface I says to Emperor Eodonmm .ﬁmwﬂ
as pope he is to rule the priesthood of the Roman church v:m,ﬂrn
emperor rules over human mmmm:.m. And mﬁ.ﬁrm end he calls _ﬂo:aw Hn
city of His Majesty.” This text appears in D. g7 [c. .1 miasm.. n
conclusion, I have never read anything anywhere which nosn.m. icts
the fact that the emperor remained in possession of the places listed
il the time of Pepin.
MMMA.N@ _M“M I have not Rm% that any Roman pontff Qm&ﬁnﬁ_ any legal
right for {the see of] $t, Peter over those areas up to the nS.o .&. Mwomwu
Stephen 1. [ believe that this is true despite the m.Ewo:m owEEM to _Um
contrary which appears in the addition, Constantinus, m@@mbgo@ 8. .
96 [c. 14], because if this section had not been uwon.JGer nman:
would undoubtedly have found it in the old Bmwcmozcuﬁm and collec-
tions of the canons. And because he did not find it, he did not __mn_:n.n
it. Hence whoever added it later inserted that invented story in this
way as an additional title [Pales], in the same way that many other
m apocryphal works appear. .
Mwwwnﬁmim“” I rwﬁ&w:g this story in full in a mmn%b book which
comntains much more than the passage in the mm_nnm.ou in _..w.m Decretum,
and examining it carefully, I have found clear evidence in the story
itself that it was invented and is false, which it would be too long and
ssary to insert here now.
Mww.mnnw mmdhwo to be noted that the text [¢. 14] Constantinus of U 96
is taken from the legend of St. Sylvester and the one whe put it into
the Decretum bases the authority of that text upon the mﬂ.ﬁaodm_ of Pope
Gelasius in his synod. 1 ask, does Gelasius’ reference in D. 15 [c. 3]
Sancta Romana seem to indicate approval? The passage is not persuas-
ive since it says that the author of the text is unknown but that it is
read by Catholics and therefore it may be read. Anyone can see what
i roval that is. . .
_M%wﬁ_ o“ﬂﬂﬁ&naa are many histories of St. Sylvester: one in which this
[the Donation] does not appear which St. Damasus Em_caamu another
whose author is unknown which the text does not say is n..cn but .o:_%
that it may be read, and it does not say that the Donation is contained
in it. Also the ancient decrees only have the text up to the passage,
Item decreta Romanorum pontificorum inclusive, and thus that paragraph

$Mansi 11, p. 291.
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from the history of [St.] Sylvester is not found in thoge books. Also
the Fifth Universal Council which listed the books of all the dactors
and the writings which were approved, made no mention of those
histories nor did the synod of Pope Martin which was held against
Pyrrhus and Sergius who said that there was one will in Christ, when
it confirmed the approved writings, as I have seen myself.” Neither
does anyone else that I have ever seen who is approved or named as
true.
304. Thave read in the Histories of Vincent jof Beauvais), at the end
of Book xxiv that, according to St. Jerome, Constantine cruelly killed
his wife Fausta and his son Crispus, and, after being baptized at-the
end of his life by Eusebius, the bishop of Nicomedia, fell into the
Arian heresy. And from this time, says Jerome, the pillaging of
churches and discord in the whole world have continued down to the
present time. These things clearly contradict the book of the Acts of
Sylvester which Vincent 3ays was translated from Greek by someone
whose name he does not know, as appears in chapter go of the same
book.? Who would not rather believe Jerome who is approved than the
writings of an unknown author that are called apocryphal when the
author is not known?
305. Also the text that is ascribed to Pope Miltiades which m%mma_
inD.21q.xfc 1 5] Futuram and seems to be somewhat opposed to
this statement is not that of Pope Miltiades according to a certain
gloss. The truth of the matter is that Miltiades preceded Sylvester as
is clear from the list of Roman pontiffs. And if Constantine was
baptized by Sylvester as is usually claimed, then it is evident that the
title of that text is wrong when it speaks of the baptism of Constantine.
And also if that were a text of Miltiades, there would still be no
argument on that basis against what has been said above, since it only
says that Constantine departed for Rome, the seat of the Empire, and
granted it to Peter and his successors, that is, that the papal see would
now be where the imperial seat had been — and no one denies this,
306. And itis true that Constantine was emperor at the time of Pope
Miltiades and was a Christian then, as Augustine says in many places
and especially in his letter to Glorius, Elusius, Felicius, Grammaticus

and others, which begins, “Dixit quidem apostolus.”” And this agrees
with Jerome.

" Mansi 1o, pp. 863f1.

EVincent of Beauvais, Histories, ch. 13 (p. 102).
°PL 33, p. 162.
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307. Also I have seen a decree of Pope Leo [VIII] in the Wonmmz
synod signed by the bishops and clergy and citizens of Rome in which
Pope Leo gave back to Otto I all the territories given to [the see of] St.
Peter by Kings Pepin and Charlemagne and Robert. And all the
territories are named in the same decree and it makes no mention of
the Donation of Constantine.'® Those stories about Constantine are
apocryphal in my judgment as are also perhaps certain other _nbm.ﬂg.
writings attributed to St. Clement and Pope Anacletus upon which
those who wish to exalt the Roman see more than is fitting or proper
for the holy church, base their position almost completely.
308. If anyone reads carefully through all the writings attributed to
those saints and keeps in mind the time when they were written and
then uses and remembers the works of all the hely fathers up to
Augustine, Jerome, and Ambrose, as well as the acts of the councils
where the authentic writings are listed, he will find it to be true that
there is no mention in all these writings of those aforementioned
letters. Furthermore if those letters are compared with the times
when those saints lived they betray themselves as false.
309. The letters of Clement say that he was pope and successor of
Peter, and the writer imagines that he sent them after the death of
Peter to St. James who was the brother of the Lord and bishop of
Jerusalem. Yet it is established that James died as a martyr eight vears
before the death of Peter. And this is one of the reasons why the
epistles of James come first in the Bible, as Bede writes in the begin-
ning of Super Canonicis Epistulis.!' The letters also say that Clement
was the successor of Peter. And the same thing appears in other
writings which are ascribed to St. Anaclems.!> How could mﬂ.._o_.ﬁ.uﬁm.
St. Augustine, Optatus of Milevis and others who composed the list of
all the Roman pontiffs and did not include Clement not have known
this, if they had also seen those same letters then or held them to be
authentic? .
310. The distinction between bishops and priests is also Emuno:mn_
in those letters. Jerome and Damasus say that this distinction arose in
the church much later. From what has been quoted in these letters
and innumerable other instances these things can be proved and it
would be superfluous to put them down here.
311. It should not be necessary to support the divine, praiseworthy,

Pope Leo VIIPs decree is also apoeryphal (see Jaffe, p. 3700).

'PL 93, p. 9. )
2 Hinschius, pp. 66 and 75. The letters are spurious.
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mb.m b..Emﬁ excellent first see of Rome with ambiguous arguments of
this kind which were taken from those letters and inserted in the
Decretum of Gratian. The truth would be derived more sufficieni
E&. properly directly from the accepted, certain, and approved Im_w
Scriptures and writings of the doctors. Likewise, it [the papal se u_\
mwocma not argue that it is greater because of Ea,Uo:mmoz Wm C o.
stantine. Fven if it were established as certain, everyone _EoSo:..
AS:E not add any ecclesiastical power to the %:ME& teachin, m:ﬂo_jﬂ
ﬂmcu of the church. And there still would be doubt as to its wmm&
since Accursius in his commentary on the Authentica, [Novellae M
.@h.as__is operiet episcopos after the beginning holds that wﬂ is not valid
while Joannes Teutonicus writing on ID. 63 [c. 30] Ego Ludovicus hold
ﬁ_.»n contrary. See the gloss on the word Constantinus in _.._._m.ngam
&a_.nm in the chapter beginning Romani of [ 9] De Fure Turands. 1 oE..
sﬁ.ﬁ ﬁ&mﬂ I have been able to find as true by diligent u:&mn. tio Y
saving in m:. things the judgment of the sacred synod. son
312.  And if all the writings discussed abave are to be held as con-
9..8& by the acceptance of the chirrch, I would also agree, for even
without those writings every Catholic believes that the _._o_w Roman

church is the first . )
the seo. see and the highest in power and excellence of all
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CHAPTER 111

THE EMPIRE WAS NEVER TRANSFERRED BY THE
POPE FROM THE memﬂm,.ﬁo THE GERMANS OR THE
FRANKS, ALTHOUGH THEY TH.H.:M GERMANS AND
H..N}Z—Amu ALSGC HAD THE TITLES OF PATRICIAN OF
THE ROMANS OR EMPERORS. HENRY IV WAS CALLED
PATRICIAN WHEN HE WAS CROWNED AT THE
GENERAL COUNCIL OF BASEL. OTTO I WAS THE
FIRST TO BE CREATED EMPEROR PROPERLY ALONG
WITH HIS SUCCESSORS WITH FULL LEGAL RIGHTS
BY THE PEOPLE AND THE CLERGY AND SYNOD OF
ROME. HISTORICAL REFERENCES ARE CITED ON
THIS SUBJECT.

313. Sitill certain writers hold — and it is a very common opinion —
that the empire was transferred by Hadrian to the person of
Charlemagne, as Innocent III says in the chapter [c. 34] Fenerabilem
of [Decretals 1 6] De Electione. But I confess that I have never read this
in the approved ancient books. It is true that [Pope] Stephen II
anointed Pepin and his two sons as kings — but this did not involve
transfer of the empire. It is also true that Charlemagne is called a
Roman patrician in the legislation and the acts of [Pope] Hadrian. For
after the cities and rerritories named in the acts of Stephen If became
the legal property of [the see of] St. Peter because of the gift of Pepin,
the father of Charlemagne, and more territory was added later
because several cities put themselves under the legal jurisdiction of
{the see of] St. Peter and their citizens cut their hair in the Roman
fashion, there was a need for a patrician to defend all these territories.
And Charlemagne was chosen as patrician, as appears in D. 63 [c. 22]
Hadrianus and in the chapter [c. 23] In synode where he is called the
king of France and of the Lombards. And as patrician, a term which
was used because he was father [pater] of his country [patria], he held
the office of earthly judge and was in charge of temporals while the
pope did not involve himself in these matters. Rather according to the
ancient gloss on the chapter [c. 22] Hadrianus of . 63, as patrician he
was the father of the pope in temporal matters, just as the pope was
his father in spirituals. Isidore in the ninth book of the Etymeologies says
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that patricians were so named because they provided for the com-
monwealth as fathers provide for their sons. !
314. And after they were crowned the emperors were usually called
patricians, as we read concerning Henry IV at his coronation in A.D.
1061. For when {Pope] Nicholas II died, the Romans sent the crown
to him and asked him about the election of the pope. After he had
called many bishops of Italy together and heid a general meeting at
Basel and was crowned, he received the title of patrician of the
Romans. At Basel with the common consent of all and by electon of
the representatives of the Romans, Chadelus, the bishop of Parma,
was declared pope on the 26th of October, and took the name of
Honorius. But Anselm, a certain bishop of Lucca, a city in Tuscany,
had been elected 27 days earlier by certain Roman and Norman
bishops, and he occupied the see until his death, Hildebrand suc-
ceeded him, who was called [Pope] Gregory VII and excommunicated
Emperor Henry.
315. Therefore the present council of Basel is taking place in 1433,
372 years after the earlier council at Basel and now His Most Serene
Majesty Sigismund, crowned at Rome by [Pope] Eugene with the
imperial diadem, is present at the council as Henry was then and as
were other Catholic emperors. It is now precisely 500 vears since
Henry I, the father of Otto L built that city of Basel which means the
royal city and endowed it with churches, after Augusta Magna which
was located not far distant had been totally destroyed by the
Hungarians. Let us not speak further on this.
316.  Returning to our main argument — granted what has been said
about Charlemagne being called patrician, it does not follow that
therefore the empire was transferred to him from the Greeks. Rather
itis very clear from the acts of the Eighth Council of Constantinople,
and also after that down to the time of Otto L, that the Roman pontiffs
Nicholas I and Hadrian II recognized Basil who had convened that
council as well as his sons and Leo after that as the Roman emperors,
And we do not find in those true histories that Charlemagne is called
“emperor,” but ‘“‘king” and “patrician of the Romans,” although
certain histories would have it that at the end of his life as it were, he
received the ttle of “Augustus” from the Roman people? and also
sidore, Etymologies, 1x, 13 (PL 82, D- 345}, For the Latin text with 2 Spanish translation,
see Isidoro de Sevilla, Etimologias, Madrid, 1982-1983.

Einhard’s biography of Charlemagne (Engl. wans., The Life of Charlemagne, London,
1970} says that he was called emperor from the fime of his crowning in A.D, 8oq,
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is death he was sometimes called emperor, as in D. 15 g. 6 [c.
M%Mm“w For I have seen a large volume wn._ the Cathedral of Oo_omum.
containing all the letters of [Pope] Imﬁ_zﬁ._ Ito OWm%Emwﬁvﬂw
Charlemagne’s answers to him and also copies of all wrn [papal] bulis
and I confess that T have never read of that ﬂmbmmﬂ. .
317. Nevertheless I read that the term, empire, was very ooEEow_M
antiquity. For the one who was oromou. by the army émM calle
emperor [imperator], as St. Jerome says in D. g3 [c. 24] mmssew
Especially in the histories the kings of HE@,E& called emperors an
also [ have read that Berengar was called emperor as well as many
others. Also Louis the Pious, the king of France, is called emperor Mb
D. 63 [c. 30] Ege Ludovicus, and in D. 4 in the ormﬁﬂ. [o] De capitulis
it is proved that Lothar was called emperor and nwwﬂﬁ and Em.msam
is evidently true of Louis in the same place. ?E if we mnE.EmEN_m 2
these examples, those who exercised EWLH»%QS&, particularly in

customarily called emperors or kings. .

wﬂw W, SAM.M also know Mrmﬂ after the death of King Conrad the line of
succession of kings from Pepin and Charlemagne was nbamm,. and that
at the direction and urging of Conrad himself, &Hm.m% on his ammmﬁ
bed, Henry, the duke of Saxony, was nrwnﬁaa king and the ”..MNS

insignia of Conrad were conferred upon him. And we know further
that the kingship went by succession to Otto I, Em N.S.n_ III and that at
the time of Henry and Otto I, there were great divisions and wars ”H,H
Italy and elsewhere, and that now this one, now that one, now Arnulf,
then Berengar, and then Hugo, then Alberic ém.mnn_ wars among
themselves. For King Hugo had Rome and other neighboring regions
under his control for a long time and then when he had been expelled,

ic occupied the city of Rome. .

Ww‘.wdch““a %roméw H.mumm the history dedicated Hw Wmﬁdcnmr gmrc%
of Elvira in the province of Spain which was written by Liutprand,
deacon of the church of Pavia who was in the chancery of Berengar,
can see many similar things, since he wrote clearly mb.ﬁ.m accurately
about what took place from the time of the Emperor Basil, Constan-
tine his son, and his [Constantine’s] son Leo, and from Charles the
Bald [Bold] to Otto L. What he wrote is true since he was present at
the time of many of these complex events.*

3 The Codex Carolinus now in the Vienna Library (Kallen, DCC, p. 340).

*Liutprand of Cremona, Antapedosis (rans. by F. A. Wright, Zos.m.o«w,_ n“owmnﬁ
Cusanus’ source for these and later passages on the German empire in the

century.
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320. In summary then, from the time of Henry 1, and especially
through Otio I, the Germans acquired control by force of arms over
the kingdom of Italy and the city of Rome, the kingdom of Arles, and
that of Germany itself. For ‘this reason their rulers were called
emperors, after Berengar, Hugo, Arnulf, and Alberic, and others of
the time of Otto I had died. And I have not found that from the time
of [Popes] Stephen II or Hadrian that the city [of Rome] ever with-
drew from the empire or was taken away from Pepin or Charles,
although well after this until [the reign of] Otto many tyrants occupied
it until Otto defeated them and freed it from their control. And for
this reason, he is called emperor and king in the text [c. 23] Jn synode
of D. 63 and to emphasize the special status of the king the synod
declares that no one may use the title, patrician, unless he is the king
just as it has made Odoacer a patrician: because he was the king, see
D. 96 [c. 1] Bene quidam. For a patrician is father of the pope in
temporal matters, as discussed abave.

321.  And note that the synodal decree in D. 63 [c. 23] In syrodo was
adopted by the clergy and people of Rome and the Roman people
transferred their power to the emperor in such a way that they sall
retained superiority over him as the Cardinal [Zabarella] notes under
the heading De gere concerning the chapter Venerabilem [of Decretals
6]. For, [he says], today-there still exists in the church of the Lateran
in Rome the bronze tablet on which the senate and people of Rome
explicitly set down the power that they gave to Vespasian. What was
granted to Vespasian is contained in the Lateran church. This is also
proved by the statement of Hostiensis in his Summa [Aurea) discus-
sing [Decretals 1 2] De Constitutionibus, in the paragraph Quis possit at
the words Jtem populus, where he says that the statement in [Justinjan’s
Code 1 17] De veteri jure enticleando, law 1, paragraph [71 Et hoc, which
asserts that the people transferred their power to the emperor means
that they granted it with the provision that they retained for them-
selves the power to revoke it, as law 2, paragraph [16] Exactss in Jthe
Digest 1 2] De Origine Iuris and what follows prove,

322. Therefore since he had been made the victorious king of the
Romans and was their liberator and since the Romans were not being
protected by the Greek emperor who then lived at Constantinople,
they gave their consent that Otto should be emperor. The power to
direct the empire comes from the consent of the Romans, as will be
shown below. And therefore after Otto was called in to expel the
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tyrant and was made king of the Romans and this had been nowm:ﬂm.n_
by the consent of the synod, clergy, and people, at that mEn.r.@ and his
successors acquired the imperial power deservedly and momu.namﬂ&%
323. Butitwould be too long to describe how the rulership over _.._.Hn
city of Rome and Italy was acquired by force of arms by Ona.v in
accordance with the desire of the Romans. And I am very surprised
that Gratian when he speaks of the investiture of bishops in D. 63 [c.
23] In synoda — a text which proves that Otto was king of Italy and of
the Germans — did not mention that he returned the cities to the pope
that had once been given to the Roman church by the kings of France.
And because he was the ruler of the city of Rome and Italy, Otto was
named emperor along with all his successors, although the govern-
ment of the city of Rome and of the cities once donated by Pepin mbﬁ_
Charlemagne and by other kings later, see D. 63 [c. 30] Ego Ludovicus, |
was given back to the Roman pontiff. And there is no doubt that when
they (the emperors) returned those territories to the o.?:.nr_ they kept
some power over them for themselves, and this is why they are
described with the title of emperor in addition to that of king, on the
model of the ancients, just as Charlemagne was once called patrician
and is called the protector in the chapter [c. 34] Venerabilem of
[Decretals 1 6] De Electione. For if the emperor did not have power over
the men subject to the church how could he constrain them c.w force
to obey the laws of St. Peter? And how could he preserve the rights om
St. Peter for the Apostolic See as he swears to do in D. 63 [c. 33] 754
domine? .
324. But for now [ do not want to continue on these matters for they
are not relevant to the present discussion. Suffice it to have touched
on the above.

~
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CHAPTER 1V

THE ELECTORS DO NOT DEPEND ON THE ROMAN
PONTIFF. THEY ARE NOT CREATED BY HIM NOR DO
THEY HAVE THEIR POWER FROM HIM BUT FROM
THE COMMON CONSENT OF ALL THOSE SUBJECT TO
THE EMPIRE WHO HAVE THE POWER TO ESTABLISH .
AN EMPEROR OVER THEMSELVES, NOT FROM
POSITIVE LAW BUT FROM DIVINE AND HUMAN LAW,
IT 18 RIGHT AND JUST THAT THE EMPIRE SHOULD
DERIVE ITS POWER FROM ELECTION BY THEM
WITHOUT PAPAL CONFIRMATION, AND THEY [THE
EMPERORS] CANNOT BE DEPOSED BY THE POQPE
ALONE,

325. We must discuss further the electors of the empire mentioned
i the chapter [c. 34) Fenerabilem of [Decretals 1 6) De Electione. The
jurists hold that they act as electors in the name of the Roman people,
on which see Joannes Andreae in his Additiones to the section [u 1] De
Rescripti Praesentiatione of the Speculum  Juris (of Gulielmus
Durandus), the last word beginning ltem gquod obtentum. As is said in a
certain place above every well-ordered empire or kingdom is based on
election, and then the ruler is ruly considered to have been appointed
by the providence of God. Thus Emperors Valentinian and Marcian
s.&m: they write to Pope Leo on convening the synod, say, “The
victorious and august Valentinian and Marcian in glorious triumph, to
Leo, most reverend Archbishop of the glorious city of Rome: We have
attained this most high rule by the providence of the trite God and the
election of the most excellent senate and the whole army,”?
326. Note that it says, “by the election of the senate and army.”
Following this procedure, Henry 1, the father of Otto, we read, was
established by election as king at the command of King Conrad while
he was still duke of Saxony and became the first king of the Germans.
But his son, Otto, received from the synod and Roman people the
power to choose a successor, as the text already mentioned, /» synodo,
of D. 63 [c. 23] says, although according to the gloss [on that pass-

_.H._un manuscript of Joannes Andreae’s Additiones is i i
e5 is in the library at Kues (no. 26g).
®PL 54, p. 899. e 269
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age], he received this [only] for the kingdom of Italy, and the suc-
cession was maintained following that procedure down to Otto IIL
327. After his death, Henry II, the son of the brother of Otto IIL,
was chosen and this emperor with the consent of the nobles and
leaders of both estates, the clergy, and the people, established perma-
nent electors who would carry out the election, acting for all. This was
done at the time of [Pope] Gregory V, who was a German and a
relative of an earlier Otto. We should not therefore admit that the
electors have their power of election from the Roman pontiff, so that
if he does not agree they cannot act, or if he wishes to do so he can
take that power away from them.

328, Who, I ask, gave the Roman people the right to elect the
emperor, if not divine and natural law? For in every kind of govern-
ment rulers are chosen for their positions in a harmonious rightful
and holy fashion through voluntary subjection and consent. For all
violence is opposed to law. There is a general agreement among men
to obey kings, see D. 8 {c. 2] Quae contra mores, sentence beginning
Generale, and the final law [1. 7] of the Code fof Fustinian, m1 13] De
Jurisdictione omnium judicum and [see also] the Digest, Quod cuinsque
universitatis, law 1, para. 2.

32g. In chapter 75 of the Council of Toledo in the year of Our
Lord, 581, at the time of King Sisenandus, it was decided that when
the king died the leaders of the people along with the priests were to
establish his successor with the common counsel of the kingdom so
that retaining the bond of unity no dissension in the country or people
would arise because of ambition. A decree is added that a tyrant who
has wrongly usurped authority should be excommunicated; and ter-
rible anathemas and maledictions are imposed.®

330. Thus kings are in Greek called “Basilics”” since as bases they
support the people in a collective harmony, and this is why bases have
crowns. “Tyrants” in (Greek are the same as “kings” in Latin; for
“tyre” means “strong,” and a tyrant is a strong king. Subsequently it
became customary to call the worst and most dishonorable kings —
those who loved luxury and exercised cruel dominion over the people
— tyrants, as Isidore says in Book 1x of his Etymologies.* They are called
tyrants as usurpers of authority who are neither asked to rule nor
elected.

3 Fourth Council of Toledo — A.D. 671 (Mansi 1o, pp. 638-639).
*Isidore, Etymologies, 1x, 3 {(PL 82, p. 344).
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331. Summarizing what has been said above, all legitimate authority
arises from elective concordance and free submission. There is in the

people a divine seed by virtue of their common equal birth and the

equal natural rights of all men so that all authority — which comes
from God as does man himself - is recognized as divine when it arises
from the common consent of the subjects. One who is established in
authority as representative of the will of gll may be called a public or

common person, the father of all, ruling without haughtiness or pride,.

in 2 lawful and legitimately Established government. While recogniz-
ing himself as the creature, as it were, of all his subjects as a collec-
tivity, let him act as their father as individuals, This is that divinely
ordained marital state of spiritual union based on a lasting harmony
by which a commonwealth is best guided in the fullness of peace
toward the goal of eternal bliss. Since the bases of this divine and
human law have been shown above, I will not repeat the discussion
here.

332. Itis sufficient to know that free election based on natural and
divine law does not originate from positive law nor from any man
upon whose will the validity of the election depends. This is particu-
larly true of the election of a king or emperor whose existence and
power do not depend on any one man. Thus the electors — who were
created at the time of Henry II by common agreement of all the
Germans and the other subjects of the empire - derive their basic
authority fundamentally from the common consent of all those who
could by natural law have created the Emperor [and] not from the
Roman Pontiff who has no authority to give any region in the world a
king or emperor without its consent. ,

333. Gregory V gave his consent to this arrangenient but only by
virtue of his position as pontiff of Rome who has the right to partici-
pate in accordance with his rank in expressing his consent to the
common emperor. So also in universal councils, the pontiff as the one
in the first rank rightly participates in consenting, along with all the
athers attending the same council. The force of the decree depends,
however, not on his consent as chief pontiff of all, but on the common
consent of all, both the pope and the others, The fact that in setting
up a king or emperor the consent of priests as well as of laymen must
be obtained is not because the kings have the right to ruie the priest-
hood for we know that the priesthood is like the sun and the empire
the moon, as is said in the chapter [c. 16] Solitae, of [Decretals 1 331 De
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majoritate et Oboedientia, but because the temporal ﬁommmmmmozm. of the
church without which the priesthood cannot survive in this perishable
life are subject to the empire and its laws, as Augustine says in D. 8
[e. 1] Quo Fure and [c] 23 9. 7 [c. 1] Quicamgue, .
334. -The one responsible for the protection of the Eﬁoz.umﬂm of the
priesthood. ought to participate in consenting to the o_nnnom.ow the
king. Therefore this is of particular concern to the Roman pontiff g&o
bears the chief responsibility for the priesthood. Thus I believe that in
fact at the beginning the Roman pontiff consented to the arrangement
whereby these electors were established. The latter carry out the
election by virtue of a general delegation of authority from all those
whe are under imperial authority including the entire @momﬁ.rooa and
the Roman pontff. There is no doubt that the one who is n_m.o.aa
receives full power by virtue of that election, as Joannes [Teutonicus)
notes in his gloss on D. 93 [c. 24] Legimus and [Pope] Innocent {I11]
says in the chapter [c. 34] Fenerabilem of [Decretals, Liber ,m.,wkHE 16] De
Electione and this is established, as Hostiensis notes in [Liber Sextus, v
40] De Verborum Significatione, the chapter [c. 26] Super .@h&ﬁmﬁaﬂ as
does the gloss on the word reges and the chapter [c. 1] Romani [De jure
jurande] in the Clementine decretals [i1 g De jure ?Sau&. The reason
is that having been elected he has received the submission of all and
therefore he has the power to command which is the essence of
imperial rule. .
335. The emperors originally derived their dde mcu”_ noEEmb&b.m
limperandi] the army. The anointing and coronation which, we read, is
also accorded to other rulers does not prove that the pope has 9.m
power to confirm or annul the emperor’s election, nor n_wmm it
demonstrate his supremacy over the empire in temporal affairs; just as
nothing of that sort is involved in the ancinting of the king of France
at Rheims or in the corenation of the emperor himself by the Arch-
bishop of Cologne at Aachen. This is clear from the fact that Otto [
was invested as king of Germany and of the Franks. by Hildebert,
Archbishop-of Mainz, at Aachen bythe wish and consent of the rulers
and all the people of Germany, Saxony, and France. We also read that
at the death of King Conrad, Henry I was anointed and crowned by
Herger, the Archbishop of Mainz, with the consent of all, E.R_ that
when he received the diadem he was unwilling to be anointed since he
said he was unworthy. . - :
336. Thus it is clear that anointment and coronation in no way add
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to imperial authority; for these insignia are added to the ceremonies
as 2 way of symbolizing to the visible material subjects of the empire
the sacred majesty that is inherent in the emperor as signs of the
reverence with which his power is to be regarded. We know that
similar ceremonies are carried out in the case of the Roman pontiff,
and yet immediately after his election and before they take place he
becomes pope. The title is changed when the pope crowns the
emperor — he is called king beforehand and emperor afterwards — but
this is no proof that previously he had less governing power, and this
is well known. And so when he had full power to rule, he was really
emperor even if he did not carry the title. However this title is
reserved for this solemn occasion, so that the ruler may desire to be
crowned.
337. On the coronation with the imperial diadem and other
ceremonies, see the gloss on the word vestigiis in Romani in the
Clementine Decretals [11 g De jure jurande). As Isidore says in Book 1x
of the Etymologies, at a time when army commanders were using the
tide, imperator, the senate decreed that this should be the name of
Augustus Caesar alone and that this name should distinguish him
from rulers of other nations. Accordingly, the Caesars have to this day
assumed this name for themselves, particularly from the tme when
they are crowned with a diadem by the bishop of the Romans from
whom [ie. the Romans] the Roman power to rale [fmperium) is
derived.
338.  Since this matter has been discussed quite eloquently by many
writers, it may be sufficient for us to recognize that our imperial
electors, when they elect the emperor by virtue of the united common
consent of all who are under the empire, do this because all have
agreed to transfer their power to them — and that agreement included
the Roman pontiff, Gregory V. It follows that the emperor is created
by election without confirmation by anyone — just as in electing a
pope, the universal authority of the church is rightly transferred to the
cardinals by the common consent, tacit or sometimes express, of all,
and therefore the pope is elected without confirmation by anyone,
339. Just as elective authority is given by agreement to certain rulers
in the two estates so, since an equivalent authority should have the
right to take away this power, I do not believe that the Roman pontiff
alone can withdraw this power from those princes but when the
consent of both the Roman pontiff and of all the others concurs, there
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is o doubt that this power can be taken away from them. It is the
common opinion of all the experts on the subject that the Roman
people can take the power to make laws away from the emperor
because he derives his power from the people.’ Thus we read that
when the Roman people, riled for a long time by kings, could no
longer endure their haughtiness, they created annual rulerships and
two consuls, and also dictators and other arrangements that seemed to
suit their governmental needs at the time.

*There continued to be disagreement among the Roman lawyers as to whether the
transfer of power described in Justinian’s Code {1, 17 De veteri jure} was n.n<cnwuu_m or not,
i.e., whether power had been conceded {concessio) or transferred (transiatio) by the people
to the emperor.

CHAPTER V

THE EMPEROR RECEIVES SUPREME EARTHLY POWER
FROM CHRIST AND ACTS AS HIS REPRESENTATIVE.
THEREFORE HE IS CALLED THE MINISTER OF GOD
AND THE VICAR OF CHRIST FOLLOWING THE
EXAMPLE OF CHRIST IN HIS RULE OVER ALL
NATIONS.

340. Following in order we should discuss the concordant arrange-
ment that is proper to the empire. First, we assume something that is
generally accepted — that by its nature the imperial majesty is
independent, first in rank and supreme, and distinct from the spiritual
power of the priesthood, see D. gb [c. 10] Duo sunt, and that it is
derived directly from God, see D. g7 [c. 1] Eclesiae meae, and is over
everyone, see [(C.] 7 q. 1 [c. 41] I apibus; [C] 11 q. 1 {after c. 36]
para. Hic [Haec] si qués at the word velumus. He [the emperor] is the
prince and ruler of this world and all things are in his power, see
D. 13 [D. 8] [c. 1] Quo jure; [C] 24 [23] q. 8 [c. 21] Convenior; [and]
D. 63 [c. 30] Ego Ludovicus. The pope is not superior to him with
respect to those imperial rights, see [C.] 23 q. 1 [c. 7] In summa; [C.]
2 Q. 7 [c. 41] Nos si; and D. g [D. 10} [c. 9] De capitulis. And what has
been written above argues for this as do D. g6 [c. 6] Cum ad verum,
and many singular passages in which he was honored by the pope and
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the council, see [D.] 63 [c. 2] Hadrianus If and the chapters In synodo
kc. 23] and Reatina [c. 16]. Also the pope often calls him his lord and
honors him as such, see D. 97 [c. 1] Ecdesiae meae, as was clear in the
case of Pope Agatho when he wrote to Constantine [III] that after
God he was the common father of all in the Aurhentica [Novellue 98] at
the end of collection 8 [c. 2], Negue virum quod ex dote est.

341. Many legal provisions as well as other writings could be

quoted. But it is his high privilege that he is the minister of God, as

Paul says in Romans 13, and he acts as the vicar of Jesus Christ on
earth as Pope Anastasius says writing to the emperor, “Your merciful
heart is a sanctuary of the public good. Thanks to you whom God has
commanded to act as his vicar on earth, unyielding pride does not
resist the evangelical and apostolic commands, and the precepts of
salvation are obeyed.” Note that the Christian emperor by virtue of
his rulership is the vicar of Christ, the King of kings and Lord of
lords.

342. IHence just as Christ is king of kings so all kings have some-
thing of the divine in their governing power and therefore reverence
and obedience are due them. But when they order something contrary
to a divine commandment it is evident that the command does not
share in the divine rulership, and so one should not obey it, see [C.]
11 q. 3 [c. 94] Fulianus with the other texts located there and D). 10 in
its entirety. And so he [the emperor] is first over all other princes
because he rules in subordination to Christ, victorious and trium-
Nrmbr and subjects himself by faith to Christ and his laws. Therefore
the Christian empire is higher than all other governments because it is
the one closest to God.

Hinschius, p. 654.
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CHAPTER VI

THE POWER OF THE EMPIRE EXTENDS TO THE
AREAS THAT ARE SUBJECT TO IT, AND QBEY IT.
ALTHOUGH THE ROMAN EMPIRE NEVER INCLUDED
CERTAIN PROVINCES AND KINGDOMS NAMED IN
THIS CHAPTER, THE EMPEROR 1S CALLED THE LORD
QF THE WORLD BECAUSE HE RULES THE LARGER
PART OF IT. IT IS RIGHT FOR HIM TO HAVE THE
HIGHEST POSITION OF ALL RULERS BECAUSE HE
MQOST NEARLY RESEMBLES CHRIST WHO REIGNS
THROUGH FAITH.

343. We should note that his power to command does not extend
beyond the territorial limits of the empire under him, as is evident in
the text [D. 63 ¢, 30], Ego Ludovicus, where although Louis describes
himself as emperor, he issnes commands only to the inhabitants of the
kingdom of France and the Lombards who were his de faco subjects.
And following this we should say that the emperor is said to be lord of
the world as ruler of the empire that the-Romans once conquered by
their valor, as the text [C.] 28 q. 1 para. Ex hiis says, deriving that title
from the fact that the Romans had the greater part of the world under
their rule. They did not rule all of it for they did not gain control of
the Caspian Mountains -and the gates of Alexander in northern
Scythia, and Norway, and the areas beyond the Caspian Sea and the
Himalayan Mountains, and the Kingdom of China, as well as the
Persian desert towards India and the Fast, Arachosia [Pakistan] and
the parts of India located beyond the Indus and Ganges Rivers, and
Ceylon, the largest island of all, and southern Arabia beyond the
Persian Gulf towards the Indian Ocean, and the region of the
Troglodytes, and Nubia, a very large area, and others located beyond
the great desert of Libya and Mauritania.

344. These regions, it appears to me from the Cosmography of
Claudius Ptolemy,! make up no small part of the world ~ in fact,
almost half of the inhabitable land. India alone is said to contain nine
thousand walled villages. Scythia also has a very large population

! See Elwood Luther Stevenson (trans. and ed.), The Geography of Claudins Piolemy, New
York, 1932.
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although it does not have cities. Nubia and the regions of the
Troglodytes which are beyond the circle of the solstice where
shadows are cast in both directions [at different times of the vear], and
the island of Ceylon are not so heavily populated because of the
extreme heat nor are Norway and the outer parts of Scythia because
of the cold, but there are great kingdoms there.

345. The Troglodyte region contains the empire of the Negus John

whom we call Prester John who is said to be a Christian and a most. .
faithful deacon with seventy kingdoms subject to him.? But I think

that those kingdoms are not very populous or large.

346. But no part of the world is as heavily populated as Europe in
proportion to its size since it is not one fourth as large as Asia nor half
as large as Africa. It starts at Constantinople and extends to Cadiz
near the Pillars of Hercules [Gibraltar) beyond Spain. The city of
Rome is situated in its western part so that it is called the Western
Romar Empire and is said to be over the whole world because the
nations subject to it include the majority of mankind.

347. Butnow we see what has become of that famed empire. And so
we should say that if the Romans had a legal right to their monarchy
in the way described, the emperor to whom their power has been
transferred is lord of the world by legal right. However if rulership is
only rightly possessed through the elective agreement of the subjects
as argued above, then he is only lord over those who are actually
subject to him and we should conclude that the emperor is lord of that
patt of the world over which he exercises effective authority.

20n the Troglodytes and the mythical Kingdom of Prester John, believed to be located in
Ethiopia, see Vesevolod Slessarov, Prester Joku, The Letter and the Legend, Minneapolis,
1959. Nicholas writes on the basis of a spurious letter from Prester John supposedly
written to the Byzantine emperor in the twelfih century, For the texts see Edward
Ullendorf and C. F. Beckingham (wans. and eds.), The Hebrew Letsers of Prester John,
Oxford, 1982.
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CHAPTER VII

THE HIGHEST RESPONSIBILITY ENTRUSTED TO THE
MPEROR — .H,.,E>.H BY VIRTUE OF WHICH HE IS OVER
E OTHERS - I8 HIS ROLE AS GUARDIAN OF THE
RTHODOX FAITH. HE IS THE EQUAL IN HIS

SPNERE OF THE POPE BECAUSE THE FAITH HAS
BEEN TRUSTED TO HIM AS ITS GUARDIAN IN THE

SAME WAY THAT ITS STUDY AND TEACHING ARE

ENTRUSRED TO THE PRIESTHOOD. HE ACQUIRES

THIS HIGHEST POWER BY THE ELECTION OF

CHRISTIANS.

348. But as the Impexial Excellence is constituted king of all in a
way similar to and approXimating the rule of God over all we believe
that there are gradations in'‘excellence according to [the ruler’s] close-
ness to, or distance from God, and that the one who in his public rule
resembles God least is least wocthy while the one who resembles him
most is the greatest. Thus a king of the Tartars is the least worthy
because he governs through lawy least in agreement with those
divinely instituted; a king who belongs to the Mohammedan sect is
greater since he venerates the laws of the Old Testament and certain.
of those of the New Testament; and a Shristian king is the greatest
because he accepts both the laws of naturd and those of the Old and
New Testaments and the orthodox faith\ And according to the
standard of holiness of rule, I maintain that the authority of the
empire is the greatest. For every king and emperor holds public office
for the public good. The public good consists \n peace, the goal
towards which justice and just wars are directed. But the foundation
of peace is to direct subjects to their eternal end, and the means to
reach that end are the holy precepts of religion. Hence\the first duty
of the emperor is to observe them.

349. Thus we read that the pagan emperors were calle supreme
pontiffs because of the care which they took for religion. If therefore
this is the chief concern of rulership and all others are subservient to
this, there is no doubt that our Christian empire outranks the others,
just s our most holy and pure Christian religion is highest in holiness
and truth. And as every king and prince should care for his kingdo
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466. Take action, O most Christian prince, to moderate their cruel
cocity through this sacred council and your gentle persuasion.
Although the spirit of the Lord cannot be infused immediately, each
day they will become more responsive because of daily contact with
Christ’s faithful and they will look into their hearts and finally see that
they were\wrong to rely on their own wisdom and proudly set them-
selves up ajainst the common opinion of all Catholics.

467. This
unceasing use

every means, so that Satan who does not easily leave
ossessed for a long time may finally be overcome.
Like your prototypk, Basil, you have, O prince, the admirable gift
from on high of being\able with effort and prudence to bring back any
schismatic to unity. In kour royal wisdom you did this at Constance
when schism infected the\Roman pontiffs, as Basil did it in Eighth
Council of Constantinople g the case of the opposing patriarchs of
Constantinople, Photdus and\gnatius, In additon you have made
great efforts in this most sacred\Council of Basel to bring the mem-
bers of the church and its head, oty most holy pope Eugene, together
in unity, as Basil did with the subjegt bishops who were opposed to
Ignatius in that other council at Constantinople.

468. Now it remains for you to bring bagk the others who remain in
your glorious and flourishing kingdom oR Bohemia as Basil, a few
years earlier had so laudably done with thoge image-breakers who
destroyed the images of Christ and the saints\and condemned their
veneration® — and many Bohemians are followers\of this belief, In this
time of troubles for the church much like the im&\when Basil ruled
the empire, by divine intention you have been established as emperor
for the general welfare so that following in his footsteps, you may do
what he did under the inspiration of God. Bat it is vain\fo urge the
one who is already running to run. Your natural wisdom and religious
belief urge you to these holy works much more than any e
persuasion, however erudite. Therefore I will not tire you furthex with
words, O great emperor, to induce you to go on with your work)

¥ The Iconoclast (*Image-Breakers™) controversy in the eastern church had been settle
in A.D. 843, well before Basil became emperor.
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CHAPTER XXV

THE CHAPTER DISCUSSES THE IMPERIAL COUNCIL
MADE UP OF THE PRINCIPAL MEMBERS OF THE
EMPIRE, WHICH HAS MET IN THE PAST AND IS VERY
USEFUL FOR THE GOVERNMENT OF THE
COMMONWEALTH IF IT IS PROPERLY ORGANIZED
AND MEETS REGULARLY, EXAMPLES AND WARNINGS
ARE GIVEN.

469. At this point we should discuss the imperial council at length,
in accordance with the statement above that all matters relating to the
good government of the commonwealth should after mature and
ample discussion be adopted as laws with the consent of all. This will
be easy for us since the universal council of the priests is properly
organized along similar lines, and we have already given a description
of all aspects of that council above.!

470. We know that the emperor as the head and first of all com-
mands subordinate kings and princes to assemble. But those who are
obligated to meet as members with that head in this universal council
of the empire are the princes, the heads of the provinces representing
their provinces, and also the heads of the major corporate groups and
mayors, and those of the senatorial rank which qualifies them for
the imperial assembly [cnvenius]. These are either the ilfustres who
are the first at his side and parts of his body, see {C.] 6, q. 1 [c. 22]
para. si quis, or the expectabiles in a second intermediate group, or the
clarissimi, the senators of the lowest group below which there is no
grade in the senatorial class,” see [c.} 2 q. 6 [c. 28], Anteriorum, Hind
etigm. ‘On the ordering of these offices, consult the Digest.?

47t. In the first rank are the kings and the electors of the empire,
the patricians. In the second are the dukes, governors, prefects, and
others of this sort. In the third are the marquises, landgraves, and
others of equal rank. Those who are over the rest and in more direct
contact with the emperor compose the imperial body, the head of
which is the emperor himself. When they meet in one representative

"Bock 11, ch. 6, nos. 85-86.

*Isidore, Erymologies, X, 4, 12 (PL 82, p. 340).
3 Digesty 1, g-1g. :
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group, the whole empire is assembled, as the Lex Fulia proves which is
reproduced in the Decretum at [C.] 6 q. 1 [c. 22] Si guis cum militibus
where it is referred to as.Ad legem Fuliam maiestatis, C. 1, Quisquis. See
also the text of the Eighth Council cited above, chapter 17, where it
says, “Since princes often hold meetings for their purposes .. ™
472. And because universal decrees for the good of the empire
should be made by consent, and also so that a law applying to the
whole empire may not be in opposition to that of any part, and in
order to give adequate notice of this, the aforesaid leading princes and
other most trustworthy sworn representatives meet to demonstrate to
all on the basis of their certain knowledge what actions are appropri-
ate to the time and place. In this way the decisions made after careful
consideration will be accepted and strictly observed. I have discovered
in ancient books that universal councils of the empire used to be held
in which the princes personally signed their names after that of the
emperor as a lasting guarantee, in the same way as was customary in
church councils,

473- 1 have also read that a council was held at Cologne by King
Dagobert and twenty-four princes in which many matters essential for
the preservation of justice and peace were determined with the con-
sent of all. I have also read the laws of Charlemagne which were
issued in consultation with the faithful, as the text [C.] 11 q. 1 [c. 37]
Quicumgue, para. Folumus, demonstrates, and [ have studied those of
Childebert and others.” The universal council examined, coordin-
ated, and revised the laws when necessary and made additions, adopt-
ing different laws for different parts of our empire, for the Alemanni
different laws from the Bajuvarii (whom we now call Bavarians), and
for the Riparian Franks different laws from those for the Burgundians
and Lombards, and it issued other laws which it called the Salic laws
for the Saxons and the people of those regions.

474. Ihave seen these laws collected in order and I know many of
them well, especially the more important ones the formulas of which
are in use among the people because of their ancient origin, especially
in rural courts rather than in the towns and cities where municipal
ordinances are pethaps superseding them.

*Mansi 16, p. 171.

¥Einhard, Vita Caroli (Life of Charlemagne), ch. 29, does not mention the Council of King
Dagobert. The laws of Childebert are mentioned by the Council of Turin, AD. 567
(MG Concilia, 1, p. 130).
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475. 1 have read that the ancient kings used to hold these councils
which are called assemblies [conventus] once or twice a year for the
public good in different cities of the empire.® The strictest penalties
were imposed in these councils on all who disturbed the peace or
violated the public law, especially perjurors and those who broke their
word. And out of fear of these meetings, to which those who were
called were obliged to come by an oath sworn to the empire,
individual violations of fealty, pillage, and arson were not committed.
476.  No one could avoid or reject the decision of that assembly and
the emperor and the assembly demanded that the sentences imposed
there be carried out by force of arms on those who did not obey.
477. The principal members of that council are those who are
called the princes of the empire, whether they are bishops, or laymen,
or abbots. But unless they were especially summoned, others did not
participate in this council. At the end of the conventus when everything
had been taken care of, the time and place of another future meeting
was set. It was of course always in the power of the emperor to change
the time and place if there were good reasons t do so. There was no
better nor more useful arrangement for the good of the whole church
— and not only for those living under the empire.

478. The legates of the Roman pontiff used to come for cases
involving the church and those of other kings for difficult matters
arising in their kingdoms, and useful counsel was given for all public
needs. I think that nothing could be more useful for public order than
the reintroduction of this holy practice.

479. I have also read that in order to give it the greatest strength
what was decided in this way in commen council would be subscribed
to and signed with a cross by the hand of everyone present. This
custom resulted from the provision of the law that if anyone ever
attempted to violate a law which he had subscribed to, and signed
with his own hand, he would be disgraced and automatically deprived
of every honor as one who was untrue to himself and his own pledge.
480. This was the practice of the ancients, as will be evident to
anyone who has tirelessly perused the acts of kings and emperors and
the above mentioned statutes adopted at their meetings.

481. I do not insist on speaking at length on the internal organiza-
tion of that assembly. It follows the order of seating of the electors

$Hincmar of Rheims, De ordine palatit, c. 29 {PL 125, p. 1003).
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established by Charles IV of happy memory in his Golden Bull at the
meeting at Metz.” The other princes know their places according to
rank and age. But when the princes are present, let each one speak
out freely and openly when asked, and swear to seek faithfilly what
will best aid the empire and the commonwealth in a given case in
accordance with the dictates of their consciences and free of all base
motives. These and other things are clear by analogy with what is
written above.

7 The Galden Bull on the procedure for the election of the emperor was adopted in 1356.

CHAPTER XXV}

ON THE FLOURISHING STATE OF THE EMPIRE AT
THRE TIME WHEN EVERY EFFORT WAS AIMED AT THE
INSGREASE OF THE FAITH, AND LAWS HAD STRICT

BINDING EFFECT.

482. The last
are investigating

ction of this part is the most difficult of all since we
ings based on actual experience rather than simply
in books. First we willexamine the state of the empire at its prime so
that we can measure against this the excesses of today and the degree
of its decline. After this we\should use our intelligence to suggest and
describe healthful remedies deawn principally from what was done in
the past so that at the very ledst, better solutions can gradually be
discovered through the use of logieal inference.

483. The first point is known to thoge who are acquainted with the
brilliant accomplishments of the emperors who established the
foundations of the government of this nobls Germany. In order not to
have to go back in the remote past to first great universal
emperors, since our reforming effort cannot readh such a high degree
now, let us pass them over and begin with Otto I, We read that he was
the first emperor to whom true imperial authority \was transferred
without limit or condition on him and his successors\both by the
Roman senate and the whole people and by the pope and his council.
For at that time the Western Empire was so shaken by various invad-
ing tyrants that he would not accept the office of emperor when it was
offered except on the understanding that he would be able to hold
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empire in perpetuity and could restore everything taken away from
¢ Roman church.! When by divine assistance this was done exactly
ak Otto desired, all the [imperial] domains came one by one into his
power — the kingdom of ltaly and the Lombards, the kingdom of
Burgundy® — he already had the kingdom of the Germans of which his

of Burgundy\by inheritance, but it suffices for our purpose to know
that our empite is composed of the kingdoms and dominions listed
above and they have maintained fidelity and loyalty to it.

485. Also we find that after this the Hungarians of the Catholic
faith, the Bohemians, the Danes, the Norwegians, the Poles, the
Prussians, and other hpportant provinces were subject to our rulers.
The greatest concern of all the emperors was the protection and
expansion of the faith.
486. And the emperors \exercised genuine governing authority
because the voice of the emperor was supported by power and force.
Even the most important persdn could not transgress the law with
impunity. Unless a law retains its sanction and its punitive force it
becomes blunted and falls into disuse. Man’s appetite for evil must be
controlled by the bridle of the law ard restrained by its limitations.
I.aw without coercion has no sanction ard loses its effectiveness. It no
more merits to be called a law than a corpse should be called a man.
But at that time the laws were strong, the imperial statutes were
feared, and large annual meetings of the prinkes were held so that the
severity of the law might be strengthened by cogstant enforcement so
that no transgressor of the law, no matter how powerful, went
unpunished.
487. It was necessary not to allow exceptions to the sentence not
only of the emperor but of all the princes, even whep imposed on
parents or close friends. Because of the oath sworn to the empire, no
one in the meeting when asked could do other than approve and
praise the existing law and follow it in passing judgment if applicabie,
even against one’s own son. But according to the law a decision to be
adopted and put into effect had to be unanimous. Thus 2\egal
sanction had impartial effect on the basis of common agreement. Apd

Liutprand of Cremona, Historia Ottonis (MG Scriptores 111, p. 340).
2 Burgundy was not part of Oto I's empire.
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466. Take action, O most Christian prince, to moderate their cruel
grocity through this sacred council and your gentle persuasion.
Although the spirit of the Lord cannot be infused immediately, each
day they will become more responsive because of daily contact with
Christ’s faithful and they will look into their hearts and finally see that
they wera wrong to rely on their own wisdom and proudly set them-
selves up against the common opinion of all Catholics.

467. This Ypatter should be weated with the greatest care and
unceasing use of every means, so that Satan who does not easily leave
hearts that he hay possessed for a long time may finally be overcome.
Like your prototype, Basil, you have, O prince, the admirable gift
from on high of beingable with effort and prudence to bring back any
schismatic to unity. In'\your royal wisdom you did this at Constance
when schism infected the Roman pontiffs, as Basil did it in Eighth
Council of ConstantinopleNin the case of the opposing patriarchs of
Constantinople, Photus and\ Ignativs, In additon you have made
great efforts in this most sacred Council of Basel to bring the mem-
bers of the church and its head, oyr most holy pope Eugene, together
in unity, as Basil did with the subject bishops who were opposed to
Tgnatius in that other council at Co
468. Now it remains for you to bring back the others who remain in
your glorious and flourishing kingdom df Bohemia as Basil, a few
years earlier had so laudably done with those image-breakers who
destroyed the images of Christ and the saints and condemned their
veneration® — and many Bohemians are followers of this belief, In this
time of troubles for the church much like the timg when Basil ruled
the empire, by divine intention you have been estabkished as emperor
for the general welfare so that following in his footstdps, you may do
what he did under the inspiration of God. But it is vain to urge the
one who is already running to run. Your natural wisdom ahd religious
belief urge you to these holy works much more than any extraneous
persuasion, however erudite. Therefore I will not tire you further with
words, O great emperor, to induce you to go on with your work,

¥ The Iconoclast (*Image-Breakers™) controversy in the eastern church had been se
in A.D. 843, well before Basil became emperor.
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CHAPTER XXV

THE CHAPTER DISCUSSES THE IMPERIAL COUNCIL
MADE UP OF THE PRINCIPAL MEMBERS OF THE
EMPIRE, WHICH HAS MET IN THE PAST AND IS VERY
USEFUL FOR THE GOVERNMENT OF THE
COMMONWEALTH IF IT IS PROPERLY ORGANIZED
AND MEETS REGULARLY, EXAMPLES AND WARNINGS
ARE GIVEN.

469. At this point we should discuss the imperial council at length,
in accordance with the statement above that all matters relating to the
good government of the commonwealth should after mature and
ample discussion be adopted as laws with the consent of all. This will
be easy for us since the universal council of the priests is properly
organized along similar lines, and we have already given a description
of all aspects of that council above.!

470. We know that the emperor as the head and first of all com-
mands subordinate kings and princes to assemble. But those who are
obligated to meet as members with that head in this universal council
of the empire are the princes, the heads of the provinces representing
their provinces, and also the heads of the major corporate groups and
mayors, and those of the senatorial rank which qualifies them for
the imperial assembly [cnvenius]. These are either the ilfustres who
are the first at his side and parts of his body, see {C.] 6, q. 1 [c. 22]
para. si quis, or the expectabiles in a second intermediate group, or the
clarissimi, the senators of the lowest group below which there is no
grade in the senatorial class,” see [c.} 2 q. 6 [c. 28], Anteriorum, Hind
etigm. ‘On the ordering of these offices, consult the Digest.?

47t. In the first rank are the kings and the electors of the empire,
the patricians. In the second are the dukes, governors, prefects, and
others of this sort. In the third are the marquises, landgraves, and
others of equal rank. Those who are over the rest and in more direct
contact with the emperor compose the imperial body, the head of
which is the emperor himself. When they meet in one representative

"Bock 11, ch. 6, nos. 85-86.

*Isidore, Erymologies, X, 4, 12 (PL 82, p. 340).
3 Digesty 1, g-1g. :
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group, the whole empire is assembled, as the Lex Fulia proves which is
reproduced in the Decretum at [C.] 6 q. 1 [c. 22] Si guis cum militibus
where it is referred to as.Ad legem Fuliam maiestatis, C. 1, Quisquis. See
also the text of the Eighth Council cited above, chapter 17, where it
says, “Since princes often hold meetings for their purposes .. ™
472. And because universal decrees for the good of the empire
should be made by consent, and also so that a law applying to the
whole empire may not be in opposition to that of any part, and in
order to give adequate notice of this, the aforesaid leading princes and
other most trustworthy sworn representatives meet to demonstrate to
all on the basis of their certain knowledge what actions are appropri-
ate to the time and place. In this way the decisions made after careful
consideration will be accepted and strictly observed. I have discovered
in ancient books that universal councils of the empire used to be held
in which the princes personally signed their names after that of the
emperor as a lasting guarantee, in the same way as was customary in
church councils,

473- 1 have also read that a council was held at Cologne by King
Dagobert and twenty-four princes in which many matters essential for
the preservation of justice and peace were determined with the con-
sent of all. I have also read the laws of Charlemagne which were
issued in consultation with the faithful, as the text [C.] 11 q. 1 [c. 37]
Quicumgue, para. Folumus, demonstrates, and [ have studied those of
Childebert and others.” The universal council examined, coordin-
ated, and revised the laws when necessary and made additions, adopt-
ing different laws for different parts of our empire, for the Alemanni
different laws from the Bajuvarii (whom we now call Bavarians), and
for the Riparian Franks different laws from those for the Burgundians
and Lombards, and it issued other laws which it called the Salic laws
for the Saxons and the people of those regions.

474. Ihave seen these laws collected in order and I know many of
them well, especially the more important ones the formulas of which
are in use among the people because of their ancient origin, especially
in rural courts rather than in the towns and cities where municipal
ordinances are pethaps superseding them.

*Mansi 16, p. 171.

¥Einhard, Vita Caroli (Life of Charlemagne), ch. 29, does not mention the Council of King
Dagobert. The laws of Childebert are mentioned by the Council of Turin, AD. 567
(MG Concilia, 1, p. 130).
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475. 1 have read that the ancient kings used to hold these councils
which are called assemblies [conventus] once or twice a year for the
public good in different cities of the empire.® The strictest penalties
were imposed in these councils on all who disturbed the peace or
violated the public law, especially perjurors and those who broke their
word. And out of fear of these meetings, to which those who were
called were obliged to come by an oath sworn to the empire,
individual violations of fealty, pillage, and arson were not committed.
476.  No one could avoid or reject the decision of that assembly and
the emperor and the assembly demanded that the sentences imposed
there be carried out by force of arms on those who did not obey.
477. The principal members of that council are those who are
called the princes of the empire, whether they are bishops, or laymen,
or abbots. But unless they were especially summoned, others did not
participate in this council. At the end of the conventus when everything
had been taken care of, the time and place of another future meeting
was set. It was of course always in the power of the emperor to change
the time and place if there were good reasons t do so. There was no
better nor more useful arrangement for the good of the whole church
— and not only for those living under the empire.

478. The legates of the Roman pontiff used to come for cases
involving the church and those of other kings for difficult matters
arising in their kingdoms, and useful counsel was given for all public
needs. I think that nothing could be more useful for public order than
the reintroduction of this holy practice.

479. I have also read that in order to give it the greatest strength
what was decided in this way in commen council would be subscribed
to and signed with a cross by the hand of everyone present. This
custom resulted from the provision of the law that if anyone ever
attempted to violate a law which he had subscribed to, and signed
with his own hand, he would be disgraced and automatically deprived
of every honor as one who was untrue to himself and his own pledge.
480. This was the practice of the ancients, as will be evident to
anyone who has tirelessly perused the acts of kings and emperors and
the above mentioned statutes adopted at their meetings.

481. I do not insist on speaking at length on the internal organiza-
tion of that assembly. It follows the order of seating of the electors

$Hincmar of Rheims, De ordine palatit, c. 29 {PL 125, p. 1003).
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established by Charles IV of happy memory in his Golden Bull at the
meeting at Metz.” The other princes know their places according to
rank and age. But when the princes are present, let each one speak
out freely and openly when asked, and swear to seek faithfilly what
will best aid the empire and the commonwealth in a given case in
accordance with the dictates of their consciences and free of all base
motives. These and other things are clear by analogy with what is
written above.

7 The Galden Bull on the procedure for the election of the emperor was adopted in 1356.

CHAPTER XXV}

ON THE FLOURISHING STATE OF THE EMPIRE AT
TIME WHEN EVERY EFFORT WAS AIMED AT THE
INCREASE OF THE FAITH, AND LAWS HAD STRICT
BINDING EFFECT.

482. The last section of this part is the most difficult of all since we
are investigating thihgs based on actual experience rather than simply
in books. First we xamine the state of the empire at its prime so
that we can measure a; t this the excesses of today and the degree
of its decline. After this we Should use our intelligence to suggest and
describe healthful remedies d?awn principally from what was done in
the past so that at the very least, better solutions can gradually be
discovered through the use of logital inference.

483. The first point is known to those who are acquainted with the
brilliant accomplishments of the emperors who established the
foundations of the government of this noblé&\Germany. In order not to
have to go back in the remote past to first great universal
emperors, since our reforming effort cannot reach such a high degree
now, let us pass them over and begin with Otto I, We read that he was
the first emperor to whom true imperial authority Mas transferred
without limit or condition on him and his successors\both by the
Roman senate and the whole people and by the pope and Mis council.
For at that time the Western Empire was so shaken by variousjnvad-
ing tyrants that he would not accept the office of emperor when It was
offered except on the understanding that he would be able to hold
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empire in perpetuity and could restore everything taken away from
¢ Roman church.! When by divine assistance this was done exactly
as, Otto desired, all the [imperial] domains came one by one into his
power — the kingdom of ltaly and the Lombards, the kingdom of
Burgundy® — he already had the kingdom of the Germans of which his
enty, is supposed to have been the first king.

e authorities think that Otto IL, son of Otto’s second wife
daughter of the king of Burgundy, acquired the kingdom
of Burgundy\by inheritance, but it suffices for our purpose to know
that our empire is composed of the kingdoms and dominions listed
above and they have maintained fidelity and loyalty to it.

485, Also we that after this the Hungarians of the Catholic
faith, the Bohemiang, the Danes, the Norwegians, the Poles, the
Prussians, and other figportant provinces were subject to our rulers.
The greatest concern of all the emperors was the protection and
expansion of the faith.
486. And the emperors kxercised genuine governing authority
because the voice of the empeéxor was supported by power and force.
Even the most important person could not transgress the law with
impunity. Unless a law retains ith, sanction and its punitive force it
becomes blunted and falls into disusg. Man’s appetite for evil must be
controlled by the bridle of the law and restrained by its limitations.
I.aw without coercion has no sanction and loses its effectiveness. It no
more merits to be called a law than a corpge should be called a man.
But at that time the laws were strong, imperial statutes were
feared, and large annual meetings of the princes were held so that the
severity of the law might be strengthened by congtant enforcement so
that no transgressor of the law, no matter haw powerful, went
unpunished.
487. It was necessary not to allow exceptions to the sentence not
only of the emperor but of all the princes, even wheh imposed on
parents or close friends. Because of the oath sworn to the\empire, no
one in the meeting when asked could do other than approve and
praise the existing law and follow it in passing judgment if aphficabie,
even against one’s own son. But according to the law a decisionto be
adopted and put into effect had to be unanimous. Thus a
sanction had impartial effect on the basis of common agreement.

Liutprand of Cremona, Historia Ottonis (MG Scriptores 111, p. 340).
2 Burgundy was not part of Oto I's empire.

287



rspang
Line

rspang
Line


Nicholas of Cusa: The Catholic Concordance

o be oppressed by a father whose children were to rule over them.
gvertheless to avoid an unfavorable reduction in the domains of his
imperial highness in the future as a result of the increase in the power
of thuse office-holders, feudal statutes were introduced as well as
strict oaths of fealty which were to be sworn by every new vassal and
strictly observed under pain of losing the fief.

492, Tinally another law was published that no one could succeed to
several large\fiefs at the same time.! This was done to avoid an
increase in the\power of any subject through the accumulation of
many large fiefs ¥ the point that, out of tyrannical fury and forgetful
of his oaths, he might seek to achieve the supreme power — the desire
for which grows as'\Qne acquires more — and weaken Eo empire
through rebellion and Wisturbance.

493. In addition it was'\qustomary for the emperors to listen readily
to accusatons of the violatign of trust and the breaking of oaths. Thus
the fidelity which alone holds\an empire together was never neglected.
The punishment for the breaking of trust was confiscation. Then to
prevent envy from perhaps incitihng nobles of the same family against
someone to whom the confiscatéd property was given, the holy
emperors often gave the church the\propertes that had been con-
fiscated in this way.
494. The emperors wisely established many similar worthy arrange-
ments for the good of the commonwealth\and the holy empire. For
instance they created courts presided over Yy justices of the peace
who passed sentence on the basis of decisions by popular juries which
had duly sworn to decide according to their donsciences and the
merits of the case — thus it was not in the power of the presiding judge
to punish those under him at will on the basis of his personal feelings.
This was also true in all other cases involving financial affairs, tal-
lages, and customs.
495. And everything tended to the public good. At thag time the
emperor had the public responsibility to maintain the peace) and he
had an army paid for by the public for this purpose.? Everywhere he
was feared by princes and rulers; everywhere he was worshipped,
venerated and loved by the people as the defender of the fatherla

the protector of liberty, the relief of the oppressed, and the mosk

Large fiefs included those belonging to dukes, margraves, and counts. The law against
accumulation of karge fiefs was regularly violated.
2'The imperial army was based on feudal service, not regular payment.
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osecutor of those who disturbed the commonwealth. At
that time an 0 mmm_:mﬂ him was one committed against the
highest public power an as the greatest crishe because it was
committed against the father of his € and om all its inhabitants,
But if [ wrote down everything that is worth re would be more
prolix than needed for our purpose.

CHAPTER XXIX

TODAY THE EMPIRE HAS DISCONTINUED THESE
PRACTICES AND GREAT ABUSES HAVE BEEN
INTRODUCED. THE ROMAN CURIA IS RESPONSIBELE
FOR THE EMPTYING OF THE PUBLIC TREASURY AND
THE PRESENT DISORDER IN THE ADMINISTRATION
OF THE TEMPORAL POWER OF THE CHURCH ALSO
HURTS THE COMMONWEALTH.

496. Observe how far the present state of the government has
departed from this, since hardly any of these practices are observed.
All concern for the commonwealth has disappeared. The bridle is
slackened and anyone violates the law with impunity. Where once
there was veneration in fear and trembling, now there is disdain and
contempt. The laws are enforced with weapons that are like
spiderwebs which can hardly restrain a tiny locust. In the past the laws
were like strong nets always tensed for wild boars, ready to limit
concupiscence and to restrain troublesome transgressors. Now
everyone is concerned with his personal advantage. There is no con-
cern for one’s neighbor or with the future because of the lack of
interest by the emperors who think that good intentions are enough to
restore or reform what has gone awry. All sanctions have ceased to
operate. Rebels are not punished. And many tyrannous princes grow
powerful while the empire declines,

497. What good are the temporal possessions of the church to the
commonwealth? What good are they to the empire? What good to its
subjects? Litle or none. Otto commanded in D. 63 [c. 23] In synode
that bishops should be invested with their bishoprics without charge.
We see that the pope has not only taken free investiture away from the
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emperor, but so much money is charged that everyone in Germany is
crushed with a burden that is not merely heavy but overwhelming.
Today ambitious bishops have a fierce appetite for the temporal
possessions attached to the domains of the church so that we see them
do outright after their appointment, what they did in circuitous ways
before, All of their concern is with temporals, none with spirituals.
This was not the intention of the emperors. They did not want
spiritual concerns to be absorbed in the temporal -possessions which
they gave to the churches for their betterment.

498. And, alas, all these things are the result of the viclaton of
order. Because the canons are not observed, there is no coercion, no
discipline, and no punishment. Furthermore the temporal power of
the ecclestastics now causes great harm to the commonwealth and its
subjects. When there is a vacancy in a church office there is always
danger of schism or the people must be taxed more heavily than
others under secular rulers because if it is filled by election, rivalry
produces a division in the voting and if it goes to the papal curis, the
one who offers the most money wins out.!

499. And all these burdens are laid on the poor subjects. The curia
atiracts whatever wealth there is. And what the empire granted and
decreed in a holy fashion for the worship of God and the public good,
is entirely perverted by avarice and greed through specious reasoning
and novel interpretations, and what was imperial is papal and the
spiritual becomes the temporal.

PNicholas is speaking from personal knowledge of the election of the Prince-Bishop of
Trier.

CHAPTER XXX

THE EMPERGR WHO HAS SOLE ADMINISTRATION
OVER IMPERIAL MATTERS IS OFTEN IMPROPERLY
LIMITED BY AGREEMENTS-AND OATHS MABE TO
THE ELECTORS IN ORDER TO GET THEIR SUPPORT.
THESE SHOULD BE INVALID AND WE OBJECT
STRONGLY TO THIS PRACTICE.

500. There is another practice which is destructive of the empire.
Although the emperor alone governs for the good of the com-
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monwealih, he often acquires his office through agreements with
electors who seek their own interest, and because of an oath that he
has sworn, he does not dare to try to regain the things belonging to the
empire which have been taken in violation of law; nor to remove the
customs duties that burden the commonwealth, nor to make other
useful laws.! He is prevented from revoking the things which were
unwisely given or promised by his predecessors without a meeting of
all, out of inordinate love or affection or blood relationship. And so it
happens that as the electors seek their own interest, they abuse the
power entrusted to them and thus convert the power which was given
to them for the good of the empire into its destruction.

501. Because the electors should not permit the emperors to sur-
render imperial rights to the prejudice of the empire, they should
always help him to increase his power. But because they have made
him promise not to take away what was given or promised to them at
some point in 2 false manner by relatives or parents who ruled over
the empire, they keep silent when they see the emperor do the same
thing [with others] — so as not to condemn their own actions.

502. O how blind they are! The princes should not think that they
can become rich from the goods of the empire and possess them for
long. If the empire comes to nothing because all are trying to increase
their holdings, what will follow but the destruction of everyone?
Without a greater power in the empire to preserve the peace, increas-
ing envy and greed will produce wars and divisions and then like every
kingdom divided against itself,” what has been brought together
unjustly will collapse.

503. And so the princes of the empire are mistaken when they take
over imperial possessions everywhere in order to become more
powerful and stronger, because once the members have dismembered
and weakened the entire power of the empire and its head, the
hierarchical order will cease to exist. There will be no head to whom.
one can appeal. And where there is no order, there is confusion. And
where there is confusion, no one is safe. And so when the nobles are
fighting among themselves, the people will rise up to seek justice
through their own arms. Then, as the princes gmmu_o% the empire, the
people will mmm:.ow the princes.

! Nicholas is referring to the “capitulations,” agreed to by the emperor before his election.
?Matthew 12:25; Luke 11:7. :
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CHAPTER XXXI

THE EMPIRE IS IN SERIOUS DECLINE BECAUSE
JUSTICE NO LONGER REIGNS. FORCE AND SELF-
WILL, BETRAYAL OF FEUDAL LOYALTY, BURNING

AND RAPINE DEVASTATE THE COMMONWEALTH. WE
PROTEST AGAINST THOSE WHO SAY THAT IT IS
HONORABLE TO TAKE PROPERTY IN VIOLATION OF

JUSTICE. :

504. In addition we see great confusion or a complete lack of justice
in the judicial sphere. Today honor has been separated from legality.
And the nobles say that they can licifly occupy vast domains which
they admit they have not had, and do not have any legal right to
possess. Through the base practice of the breaking of fealty [diffidatio]
they think that they can protect their honor. After that so-called
breaking of fealty on the basis of some fabricated reason or none at
all, they think that property seized by force either openly or secretly is
somehow legally in their possession, even when it belongs to the
church or the clergy. What presumptuous audacity against all law and
right! What iniquitous reasoning which separates the honorable from
the just and says that property unjustly seized can be held with honor.
Roman law wisely decreed that every breaking of fealty without the
.consent of the highest judge would be both dishonorable and unjust,
and those who seized the goods of their enemies in this way would be
robbers, see [Digest XLIX 15] De captivis et postliminio redemptis [1.24]
Hostes. On this subject, see [c.] 23 q. 2 ¢. 1 and many other chapters
mentioned by Hostiensis in his Summa [1] De Treuga et Pace [C. 3 4]
and by Innocent [IV] in the chapter [c. 12] Okim of [Decretals n 13] De
restitutione spoliorum and the doctors cited there.

505. Besides it is clear that the goods of the church do not belong to
any prelate or cleric and for that reason a crime by a prelate cannot
result in a loss to the church. How, O nobleman, do you think that jt is
honorable to break fealty to a cleric, or a religious convent, or a
prelate? Who is so senseless as to admit that it is honorable to do what
cannot be done without major excommunication and sacrilege? If you,
a layman, are prohibited by divine law from seizing and mistreating a
cletic on your own authority, what virtue do you think there is in a
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falsified document of breach of féalty? Do you think that all divine and
hwirnan laws cease to be operative once you publish a little document?
Thus if the goods of the church cannot be seized or taken away by
force by a layman without committing sacrilege, do you think that this
sacrilege is licit? This great and manifest error has, alas, recently
infested parts of Germany. God is offended by it and the public peace
and all stability disturbed.

506. Who can describe in detail all the abuses which have been
iniquitously introduced in our time and still more iniquitously
defended? And alt this is because the laws and canons have lost their
vigor and there are none to act as guardians and executors and

pastors.

CHAPTER XXXII

AID MUST QUICKLY BE GIVEN TO THE EMPIRE

WHICH IS MORTALLY ILL. WHAT THE EMPEROR

SHOULD DO AND PROPOSE IN ORDER TO BRING
ABOUT REFORM.

507. Appropriate measures must be taken soon against the dis-
orders and perils besetting the commonwealth that are discussed
above. A mortal disease has invaded the German empire and unless
an antidote is found at once, death will surely follow. You will seek the
empire in Germany and will not find it. As a result others will take our
place and we will be divided and subjected to another nation. And
there is no better approach to reform than through the well-worn and
proven ways of the ancients to which we must return.

508. The fundamental reform is to establish annual general meet-
ings and to begin here in this holy Council of Basel and make it a rule
for the future.! And so let the most pious emperor take action, as he
has always shown himself most diligent to do, and order all the greater
princes of the empire from both estates to come together at his sacred
command. Let him earnestly set forth the lamentably diminished state
of the empire. Let him indicate what remains in Italy or in Lombardy

! An annual meeting was called for by the Golden Bull (1356).
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of the [once] flourishing laws of the empire. Let him add what
survives in the kingdom of Arles and throughout the whole of Ger-
many, And when he has indicated the miserable state of this once
flourishing and powerful empire let him predict what will happen next
unless a remedy is applied. Let him seek a remedy from those who
were and are most faithful and who are bound to this by desire and
oath.

s509. With the provident assistance of His Imperial Highness a
proper arrangement should be made for a successor.

CHAPTER XXXIII

FIRST AN ANNUAL MEETING SHOULD BE ORDERED
AND JUDGES SHOULD BE APPOINTED IN THE
PROVINCES. IN EACH PROVINCE THREE JUDGES
SHOULD MEET FROM THE THREE ESTATES — THE
CHURCH, THE NOBILITY, AND THE PEOPLE. THE
CHAPTER DESCRIBES HOW THEY SHOULD TRY
CASES.

510. And because after so great a decline the empire cannot be
restored to its original healthy stare, provision should be made for
~recovery. First annual imperial councils and [a system of] justice
should be provided for. Indeed I find that Constantine the Great, as
will be indicated in a certain text below, provided for this kind of
meeting and [established] judges in Gaul.! For it was after the
imperial courts and meetings ceased, that nearly all the abuses were
introduced.
511.  And so it seems that it should be ordained that twelve or more
courts are to be established in this way throughout the provinces
subject to the empire. Each court is to be composed of three judges
corresponding to the three social classes — nobles, clerics, and people.
Those judges should be able to judge appeals in all cases arising
in their assigned territories between any persons - including
ecclesiastics — concerning their temporal possessions subject to the

1 Book m, nos. 520—526.
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empire —~ by way of appeal from their own superiors or as a court of
first instance only if the plaintiff or defendant does not have a superior
— because, for example, he is a prince, or if his superior is suspected
of being favorable to the other side. And a case which was introduced
by way of appeal, would be terminated with the decision of that court.
What has come to it a5 a court of first instance could be appealed to
the next meeting [of the Reichstag] if it is a serious matter or between
important men. Each judge should pronounce sentence and call upon
the disputants according to their status, the noble upon the nobles,
the churchman upon the churchmen, and the representative of the
people upon the people. However no final decision should be adopted
without the deliberation of all three together, and in difficut cases let
them get the advice of experts. But if one [of the three] disagrees with
the other two, the opinion of the majority should prevail.

512.  Also those judges should have the power to put their sentences
into execution by the ban,’ and the secular arm, and the payment of
fines and punishments into the public treasury.

513. A salary should be given to these judges and all other public
officials from the public treasury so that they may swear to observe the
text of Ad legem Iuliam repetundarum, which is repeated in canon law in
[C.] 1 q. 7 [c. 26] Sancimus.

2The ban was a solemn curse, formally invoked by ecclesiastical authority,

CHAPTER XXXIV

R PAIN OF PUNISHMENT FOR THEFT AND
ROBBERY, NOQ ONE SHOULD BE ALLOWED TO TAKE
THE PROPERT F ANOTHER EXCEPT BY JUDICIAL
PROCESS. A LAW THIS SUBJECT SHOULD BE
ISSUED WITH THE C SENT OF ALL IN THE
IMPERIAL COUNCIL, AND SI ED AND SEALED IN
THE PROVINCES.

on his own authority the property of another by force or to imp
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nearly as possible with the common practice; and in particular
s formulae should be completely abolished; for the simpie
poor are diten most unfairly led astray by the quibbles of lawyers aver
the use of the™wrong legal forms, and so lose their whole case, since
“he who omits a syllable loses the case,” as [ have often seen happen
in the diocese of Trier.
53I. Finally, evil practice

uch as permitting sworn statements
against anyone and allowing an unlirgited number of witnesses should
be abolished. Throughout Germany thete are innumerable such evil
practices that are against true justice and e
Therefore judges of the provinces ought to cometagether and put the
customary practice of their provinces into writing and Jay them out
before the council, so that they may be examined. An similar
procedure should be employed for other defects of the law.

CHAPTER XXXVI

A STRICT FORM SHOULD BE IMPOSED ON THE
ELECTORS OF THE EMPIRE WHO HAVE THE POWER
TO ELECT THE EMPEROR, INDICATING HOW THEY
ARE TO PROCEED WHEN THERE IS A VACANCY IN

THE EMPIRE.

532. Finally, this holy imperial Council of Basel should take the
greatest care to see that the electors of the holy empire are given a
strict and inviolable electoral procedure. In particular it should bind
them under oath to choose the emperor without consideration of
personal benefit or special interest, purely and simply for the public
good and for the preservation and honor of the holy empire, before
God and their consciences. If anyone is found acting otherwise, he
should be subjected to perpetual disgrace and to the penalties for the
crime of treason.

533. It is urgently necessary that the electors should be threatened

with most severe penalties in order to maintain the purity of the

elections because of the absurd and dishonest practices which, I have
read, have occurred in the past. When the electors look out for their
own interests using illicit procedures to bind the one to be elected, the
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public interest is entirely neglected. Because, it is said, certain elec-
tors control towns and forts in the empire, and, because of customs
revenues and other special interests of this sort, shamefully corrupt
elections are often carried out involving iniquitous agreements.

534. Above all, any controversy that makes electors fear that they
will lose what they have had for some time which motivates them to
act in this way ought to be settled in a general meeting through
gerine and honest discussion, so that thus each elector may act
freely in an honest election. And since he who seems best by common
decision of all the electors ought to be placed over the empire, I shall
now describe a plan that will be useful in this matter, as well as in any
council or assembly in which a common decision is to be made with
the votes of all. This plan is as follows:

CHAPTER XXXVII

A SYSTEM OF VOTING IS DESCRIBED WHICH THEY
CAN USE. IT I8 A PERFECTLY GOOD AND USEFUL,
TESTED, AND PRACTICAL WAY TO PROCEED.

535. The electors of the holy empire, when they wish to proceed to
the election of the next emperor, should assemble on an appointed
day in all humility and with the utmost devotion to the service of God
and free of all sin, so that Christ the Lord may be in their midst and
they may receive the grace of the Holy Spirit. After the solemn
introduction of the order of business, they should consider the many
persons who, because of their outward or inner qualifications for rule,
may be worthy of such a great office. So that the election may be
carried out without fear and in complete freedom and secrecy, after
having sworn oaths at the altar of the Lord that they will choose the
best man in the just judgment of a free conscience, they should have
the names of all whom they are considering put down by a notary on
identical ballots, with only one name on each ballot; and after that
name a series of numbers should be affixed - 1, 2, 3, as many as there
are persons that have been recognized in the discussion as worthy
candidates,

536. Suppose ten have been found in Germany who appear worthy
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and from among them the one most worthy is to be chosen in com-
mon: Let the name of only one [candidate] be placed on each ballot,
the numbers one to ten placed under or beside the name, and the ten
ballots, each containing one of the ten names, given to each elector.
When the ballots have been received by the electors, each one should
go aside alone and secretly — or with his secretary if he cannot read
and write — and with all ten ballots placed before him he should read
the name of each.

537. Then in the name of God he should ponder, following his own
conscience, which number among them alt is least qualified and place
a simple Jong mark in ink above the number 1. After this he should
decide who is least suitable after him and mark the number 2 with a
simple long mark [on his ballot); and so on until he arrives at the best,
in his judgment, and there he will mark number 10, or the number
which corresponds to the total number of persens.

538. Anditis a good idea for everyone to use the same ink, identical
pens, and the same simple marks — long or short, whichever is agreed
upon — so that the mark of one cannot be distinguished from the
others to guarantee freedom for the electors and peace among all.
539. When the marks have been made, each of the electors should
carry his ballots in his hand and throw them with his own hand into an
empty sack hanging in the midst of the electors. When the ballots
have been deposited in the sack, the priest who has celebrated the
mass, should be called as well as an accountant with a lst of the
-. names in order of the ten, let us say, from whom the choice is to be
made. Sitting among the electors, the priest should take the ballots
out of the sack in the order in which they come to hand and read the
name and the number marked. The accountant should write the
number at the side of the name and do the same for all. When this is
completed, the accountant should add up the numbers for each name,
and the one who has the highest number will be emperor,

540. By following this procedure countless frauds are avoided.
Nothing sinister can happen. It would not be possible to devise a more
righteous, just, honest, and free method of election and through it, if
the electors vote according 1o their consciences, it is impossible for
the one who is judged best by a collective verdict not to be put in
power. It is not possible to discover a method which is more secure.
Nay, by this method an infallible decision can be obtained, since every
sort of comparison of all persons and of all the estimates and argu-

304

Book L, para. 542

ments likely to be made by each elector are included in this process —
which I was oniy able to devise with great effort.’ You may well
believe that no more perfect method can be found.

541. "Still the following precaution should be taken so that no elec-
tor can be perverted by self-interest: If one or more laymen has been
listed for general consideration among those to be chosen, the form
with his own name should not be given to him, although all the others
with that exception, should be given to him. This would avoid an
occasion for suspicion that he might adjudge himself the best of all,
and place the highest number in front of his own name. With this
single exception the prescribed procedure should be followed com-
pletely and this will result in an election better than any other that can
be found.

"The proposed electoral system (originally in Beok 1, ch. 33, no. 245a) is taken from
Ramon Llull, De arte electionds, which is in the library at Kues {no. 83).

CHAPTER XXXVIII

THIS IS A VERY USEFUL PROCEDURE FOR THE
DISCUSSION OF DIFFICULT MATTERS IN COUNCILS
IN ORDER TO OBTAIN THE FREE OPINION OF
EVERYONE WITHOUT INTIMIDATION. WE ALSO
PISCUSS ANOTHER INGENIOUS YOTING DEVICE
USED BY THE VENETIANS.

542. Using this same electoral procedure many questions can be
decided in the meetings of the princes which can be of great benefit to
the commonwealth. For often a question is proposed in which the
advantage of some of the princes is on one side and the good of the
commonwealth on the other. Then individuals do not dare to give
advice openly on behalf of the common good because they are afraid
that the others are of a different opinion and they cannot win, and
thus if they lose, they would gain the enmity of the prince whose
interest would be adversely affected by the advice. Often even the
chairman, the emperor or his representative, seems to be too partial to
one side of a question. Then his advisors are prevented from freely
giving advice out of fear of displeasing him.
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543. Therefore since all deliberation ought to be aimed at the praise
of God and the public good, and what is of greater benefit to the
public and common good should always be more readily chosen,
according to this plan when there is any doubtful point on which a
decision is to be made let two of the more learned participants stand
up in the center and take each side, defending the affirmative and
negative positions and analyzing the consequences for each side.
544. For example if the question is whether a customs-system
should exist, the affirmative would say, ves, because no one is especi-
ally burdened by it but what is paid by the merchants is contributed
both by the seller and the buyers and the merchant himself, and that
is the most convenient way to raise money for the public good, and
unless this easy way is used to raise the money necessary for the
protection of the commonwealth, there would be no peace. Therefore
for these and other reasons, the affirmative should be chosen.

545. The one who is defending the other side says: This way to
collect money is unfair and illicit, taking money for the com-
monwealth from those who are not its subjects and have committed
no crime, and it is of no utlity, for the peace is not preserved by it.
Therefore the negative should be chosen.

545. When the subject has been discussed, let the question be
written down and an affirmative vote put down below and a negative
vote under that. Under that let an intermediate position be written if it
is expressed — for example, if one of the two says the following:
Besides those who say that the affirmative is to be held that customs
duties should remain in force, and others who say they should not,
others say that they should exist but be modified as follows, no
custors duties should be placed on food and drink unless they are
transported for business purposes, and some say {the duty should be]
not more than one florin for a cart load of wine or one hundred
bushels of wheat, and others that customs should be collected as
before but the money should be put into the public weasury for public
cxpenditures, others that the money should be divided — half going to
the princes and administrative officials and judges and the rest to the
public treasury. These opinions and those that probably can be devel-
oped should be expressed publicly by these two and if anyone wants to
add others, it should be possible to do so. All of these should be
written in order under the appropriate heading and ballots should be
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prepared according to the number of counsellors voting and a ballot
given to each one. .

547. When he has it, each one in his residence, after taking an oath,
should choose one and cross out the others with pen and ink by
drawing a large line through them. In the morning they should come
together in council and each one put his ballot into a sack. When they
have been deposited, a secretary should take them out, one after the
other, and an accountant should sit there, and after the counting has
taken place, the opinion which has the most votes in that election will
be the best of all. All the ballots should be the same size and written in
the same handwriting, as indicated above.

548. The same procedure should be followed in case of a dispute
among several magnates on the same matter. All their names should
be put on identical ballots, Afier the case has been explained and is
understood, then the counsellors should cross out with their pens the
names of all except the one in whose favor the matter ought in their
opinion to be decided. In this manner the consultation will remain
free and secret and will be the result of careful consideration, which is
particularly important.

549. This year I have drawn up a small tract on the way to improve
the discussion of controversial subjects.! Therefore I will not speak
further on this. :

550. Itis true that where a simple affirmative or negative decision is
to be made on a question, the method of voting employed in the realm
of the Venetians would be useful. They have round balls of wool cloth
and two vessels or wooden containers shaped like chalices. The wood
should be hollowed out at the bottom of the chalice and the balls
should fall into that part through a passage from the upper part. One
container is black and stands for “no” and the other white and stands
for “yes.”” After the counselor takes one ball between his thumb and
forefinger and shows it in the air to the others to avoid fraud, then he
lets it fall into the pahm of his hand and closes his hand. Then he puts
his hand into the white container and if he favors the affirmative
opinion he lets the ball drop through the vessel into the bottom and
takes his hand out with his fist closed. He also puts his hand into the
other container so that no one can know into which one he has

!'This tract has been lost.
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dropped the ball. But if he does not favor the affirmative side, he takes
his hand out without opening it and puts it into the other one and
drops it there. In this way the vote remains secret. After this the balls
are extracted by opening the lower part below the passageway, and
they are counted and the conclusion is affirmative or negative
depending on the number of balls in one container in comparison
with those in the other.

551. By agreeing on these procedures one could always decide on
the basis of the merits of the case or the situation because freedom of
decision and secrecy are preserved.

CHAPTER XXXIX

IF PEACE IS TO BE PRESERVED AND DESOLATION
AND GENERAL DISCORD AVOIDED THE POWER OF
THE EMPIRE MUST BE RE-ESTABLISHED. THIS CAN
BE DONE BY PUBLIC TAXES, TALLAGES, AND A
PUBLIC TREASURY. THE ESTABLISHMENT OF A
PUBLIC ARMY WOULD BE USEFUL TO THE
PROVINCES AND DOMINIONS [OF THE EMPIRE| AND
WOULD RELIEVE THEM OF EXPENSE.

552. A special effort must be made to re-establish the power of the
empire. Otherwise all the laws that are adopted will be without effect.
The strength of a law lies in its coercive force, and power maintains
and carries with it coercion. If it is taken away — since men are
attracted to what is forbidden and from adolescence are prone to evil!
—legal sanctions are weakened and therefore peace and justice do not
long endure. Since this is the case, a way to carry out reform must be
provided.

553. At one time bishops, abbots, princes, and counts were
accustomed to provide personal and financial services to the empire,
both on a daily and annual basis, in proportion to the province and
territory under them. On this basis paid soldiers were kept as the
standing army of the empire for the defense of the commonwealth,

! Genesis 8:21.
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and the emperor was accustomed to maintain his imperial status most
honorably. When the imperial army for the defense of the com-
monwealth ceased to exist, the commonwealth lost a great deal.
554. Every prince and every corporate group is obliged to take
action to resist robbers in their areas. This is a very great expense and
the subjects spend their time on this and cannet carry on their work
freely. Deep divisions are created in all parts of the empire and hardly
anyone trusts anyone else. But if there were one public army to keep
the peace and defend justice for all, the commonwealth would not
have so many useless and wasteful expenses.

555. And so it would be very useful to give serious attention to an
arrangement whereby this kind of army would be established to keep
the peace and maintain justice through moderate annual contribu-
tions proportionate to [the size of} the domain and territory. And so
an agreed portion of the imperial customs and salt taxes that have
been granted to the princes for the commonwealth could easily be
reserved each vear for the expenses of the empire and a moderate
amount could be deducted from all customs duties. And thus those
taxes and provincial contributions weuld be placed in the public
treasury at Frankfurt for the army mentioned above and for the
expenses of the empire. The proper disposition of the amount so
collected would be decided at the annual council in the presence of
the electors and others, so that everything would be determined in'a
just and prudent manner.

556. Then the great expenses would cease which today the princes
are needlessly required to incur, and the provinces would be enriched
and the commonwealih and empire strengthened anew. Then the
bishops could carry out their spiritual duties and assign their temporal
duties to administrators and a national army would eliminate all
tyranny for the empire.

557. O God, if the determined spirit of all those who raise these
proposals would only attempt to put them into practice, then the
empire would flourish again in our day. Bat if we are indifferent to
them and overcome by our blind cupidity and if we continue for a long
time in the old perverse way, there is no doubt that the holy empire
and the good estate of the commonwealth and of all of us will shortly
be terminated. :

558, Neither a churchman nor a layman can be exempt from the
law. For the government of all temporal things must first be directed
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toward the public good. Hence our most excellent Saxon, Hugh, who
is called “of St. Victor,” in his book, De Sacramentis, when he speaks
of the property of the church, writes, “Those properties can never be
removed from the power of the king., For if reason and necessity
demand it, the {royal] power owes them protection and these proper-
ties owe the king a contribution in a case of necessity. For just as the
royal power cannot refuse to give the protection that it owes to
another, so the churchmen who obtain properties on condition of a
contribution to the king in return for his protection cannot legally
refuse it :

559. What blessed Ambrose has said in his letter, De Tradendis
Basilicis* and what many others have said on this could be cited, but
since it all agrees with the above, I omit it for the sake of brevity.

2PL 176, p. 420.
3PL 16, p. 036 {4d Marcellinum).

CHAPTER XL

LAWSUITS SHOULD BE REDUCED AND APPEALS OF
UNIMPORTANT CASES BEYOND THE PROVINCIAL
LEVEL TO THE ROMAN CURIA SHOULD BE
...mNOEHmTHHU. THOSE THAT ARE OF INTEREST TO
.H,.Em COMMONWEALTH SHOULD BE DECIDED IN THE
IMPERIAL COUNCIL, EVEN WHEN .H.H.mm% INVOLVE
RELIGIOUS MATTERS, IN ACCORDANCE WITH THE
CANONS OF THE HOLY FATHERS WHICH SHOULD BE
RE-ENACTED.

560. No doubt there are many other abuses besides those discussed
above, that harm the commonwealth but it would be [too] long to
enumerate them. We know that the duration of judicial controversies
in both the secular and ecclesiastical judicial systems causes great
injury to the commonwealth because of the great confusion which it
creates and the interminable length of the litigation, especially
because cases do not end in the localities where they arise or in their
own provinces, The most trivial case involving benefices is thus
repeatedly appealed to the Roman curia where only the most import-
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ant cases should be discussed. Thus because they wish a grant of
“expectancies” or the bestowal of usurped benefices or on account of
litigation, all that is earned by parents is brought by their children to
the [papal] curia and nothing is brought back except what they had
already possessed in the province; for instance, a little benefice —
perhaps already granted to their own parents. And because occasional
promotions to a fortune are made in the curia, everyone goes to Rome
and stays there from their tender years expecting to be made rich, and
they postpone their studies and religious exercises. They bring gold
and silver and come back with charters. And because the canons of
the holy fathers were opposed to this and experience has taught us
how much harm is done to the commonweaith on this account, it must
certainly be reformed.

561. Let no one be persuaded by the common saying that the
secular power may not interfere with an ecclesiastical order made by
the authority of the Roman pontiffs, whether the granting of benefices
or of favors or judicial decisions in litigation. While the secular power
cannot change any ecclesiastical legislation adopted to aid divine
worship or in the interest of the freedom of those who serve God, it
must at least provide for the [needs of the] commonwealth, while
respecting the above.

562. No one should say that the most sacred emperors who adopted
many holy laws for the good of the commonwealth concerning the
election of bishops, the granting of benefices, and the observance of
religion, were in error and did not have the power to legislate in the
way that we read they did in D. 63 [c. 34] Nos sancorum which is a text
of Kings Charles and Louis. Indeed we read that the Roman pontiffs
asked them to make laws for the public good on divine worship and
against sinners among the clergy. And if perhaps it is said that the
binding force of all those laws came from the approval of the Apos-
tolic See and synod, I do not want to insist on this. Although I have
read and collected 86 chapters of the ecclesiastical regulations of the
ancient emperors which it would be superfluous to insert here, as well
as many others belong to Charlemagne and his successors among
which may also be found provisions prescribing what the Roman
pontiff and all the other patriarchs should do in consecrating bishops
and other matters, I have never found either that the pope was asked

! Expectancies were legally binding promises of succession to church offices. They were
forbidden by Pope Boniface VIII, but the practice continued.
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to give his approval or that the legislation was ever said to be binding
because his approbation was given. Rather, as is said above in a
certain place, it appears that several Roman pontiffs said that they
revered and accepted those ordinances.

c63. But accepting the fact that those imperal ordinances on
church matters do not have any force except insofar as those
ordinances are first found in the canons or are approved and accepted
by the synods — as is proved to be the case from the common widely-
known saying that laws do not disdain to imitate the sacred canons
and the fact that in any opposition or conflict in ecclesiastical matters
between a law and a canon the canon undoubtedly takes precedence —
nevertheless if the reform that we ask to be carried out were based on
the ancient legal holy statutes of the church, there would be no doubt
about its power and authority. For no one doubts that those laws
agree very well with the canonical statutes, and in no way contradict
them.

564. To sum up with one word — if the most devout emperor and
the whole council subject to him, considering the needs of the com-
monwealth and reflecting on the reasons and occasions for the decline
in divine worship and the shameful state of morals at all levels, would
return to the ancient sacred canons and the most holy practices of the
ancients and together with his whole council would decree that
whatever went against them — whether privileges, or exemptions, or
new practices in the granting of benefices or in disputes — was to be
abolished and most strict obedience was to be given to the holy
canons, [ would like to know what Christian could say that he [the
emperor] had attempted to do anything beyond his power and auth-
ority when these things were done in the interest of the observance of
the ancient canons and of the sacred legal sanctions, for the increase
of divine worship and the good of the commonwealth?

565. Let no one persuade you, most wise emperor, to abandon this
holy intention of yours. For many, while appearing to obey, invent
specious reasons to defend their evil lives and to find excuses for their
sins. Christ alone who is the way, the truth, and the life,* should be
sought by following the ways of our fathers. Evil practices introduced
out of cupidity, ambition, and avarice should be eliminated so that

2John 14:6.
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thus the canons without which the peace of the church cannot be
preserved nor religion increased may take on new life.

566. There are many other things that kings should do. In particular
they should repress adultery, theft, parricide, perjury, pillage, and
similar sins and drive them out of the country, as St. Cyprian says® —
which is also contained in [C.] 23 q. 5 [¢. 40] Rex debet along with
similar statements, In addition, they should eradicate the decepton
invelved in usurious and criminal contracts, in games of dice, in
monopolies and similar practices and they should see that holy feast
days are obsetved, and prevent the excessive expenditures which are
customary for weddings and funerals and for fine clothes and the like.
In brief they should direct all things to the public good.

3 Psendo-Cyprian, De duodecim abusivis saeculi, ch. 9, quoted in the Decretum.

CHAPTER XLI

NOTHING IS AS HARMFUL FOR THE CHURCH AS
DISCORD BETWEEN THE CHURCH AND THE EMPIRE.
THERE IS A DISCUSSION AS TO HOW HARMONY
BETWEEN THEM CAN BE PRESERVED. BY WAY OF
EPILOGUE, A BRIEF CONSIDERATION OF BOTH
POWERS IS SET FORTH IN A FIGURATIVE WAY AND
WHAT HAS BEEN EXPRESSED AT LENGTH IS
SUMMARIZED IN A BRIEF AND PREGNANT
COMPARISON,

567. 1 have shown above that the true concordant harmony of the
Catholic Church consists in rightly ordered rule based on common
consent and election and the free submission of all or of a majority,
and that the canons and both divine laws and those adopted in a
human rational way by the common consent of all show this method
as the most equitable way from this transitory life to heaven.

568. But we know that the efforts of the envious and ever-deceitful
devil often create divisions between the church and the empire,
because of arguments about superiority in power or fear of the loss of
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temporal possessions or something similar. As appears sufficiently
clear to all from the Gospel saying that a kingdom divided is
threatened with collapse,! when that conflict rages, neither right nor
law nor the enforcement of the ecclesiastical order can continue.
Therefore the first and most important effort of all orthodox men will
be to preserve from harm the hierarchy of the two powers in con-
tinned harmonious collaboration.

560. And so when the disturber of the peace insinuates these things
in our minds to cause discord, the Roman pontiff, first of all, should
consider that a minister of Christ is exalted in humiliation, and the
one who is supreme is supposed to minister to the others, not domi-
nate them by his rule, and that both powers come from God and in
our time of grace are truly distinct, as Nicholas, the greatest of the
Roman pontiffs, asserts in D. g6 [c. 6] Cum ad verum. This is con-
firmed in D. 97 [c. 1] Ecclesiae meae.

570. Lethim consider whether the Roman pontiff receives the same
high praise and command that his subjects obey as is the case for the
empire in [St. Paul’s Epistie to the] Romans 137 I speak of the
Roman pontiff, not of the holy priesthood. Also the text [c. 22]
Celebritatem of D. 4 [D. 3] of De consecratione and the first section of
the [Novellae 63 Authentica, Quomodo oportet episcopis at the beginning
and many similar passages seem at least to prove that the two powers
are independent and distinct and that both came from above. And
that was the true opinion of all the ancients, although doubts have
arisen because of the sinister desire of many writers to please. Let us
return to the old views.

571. Even if the pope had the power of both swords, the argument
of those writers who say that the emperor has the use of his sword in
dependence upon him would not in fact be proved. For no one denies
that there have been many different infidel kings in the world whose
royal power came from God without their recognizing a superior. On
whom, ] ask, did the empire depend when Paul appealed to Caesar, or
when Christ gave his approval to it [the empire] when he commanded
that the things be rendered to Caesar that were Caesar’s.® Also even if
he has the power of the sword, the pope cannot argue that he is firstin
this, as if the entire power of the sword depended on him, if he calls to

'Matthew 12:25; Luke 11:7.

*Romans 13:1.
3 Acts 25:9~10; Matthew 22:2.
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mind the things that have been rightly said above and an infinite
number of other things which have been left to us by our forebears.

572. The pope should not be exalted by the spontaneous humble
reverence of the emperor for the sake of Christ when he addresses
and honors him as father, see the last law [1. 8] of the Code [1 1] De
summa trinitate et fide catholica, or because for a long time he has
allowed the pope to address him in the second person singular
{familiar form] according to the chapter [c. 6] Quam gravi, of [Decretals
v 20] De crimine falsi. Rather let him recall that the humble Catholic
emperors venerated the Roman pontff in their writings and works as
their spiritual father and the guardian of souls. Also many more
quotations can be found that show that the Roman pontiff was
accustomed to give much greater honor to the emperor — for instance,
the letter of Pope Agatho and his council to Constantine [I1I} where
he says, “All the lowly rulers of the church, servants of your Christian
empire ...”* And on this let the chapter Vicor of D. 97 fe. 2] now
suffice. ‘

573. In the chapters [c. 4] Omnes principes and c. 3] Legebatur of
{Decretals 1 33) De maioritate et obedientia the emperor does not deny
that he should obey the bishops as his fathers. This applies to the
pope as to the others. Indeed let him remember the chapter [c. 2]
Omnis anima of [Decretals 11 3] De censibus which is a text of St. Paul,
and also how many honors he has received from the empire. Is it not
true that when the patriarch of Constantinople with the support of his
synod called himself for many years the universal first patriarch and
bishop, and after the death of Emperor Mauritius and his sons, Pope
Boniface [I1T] asked Phocas who had succeeded as emperor to restore
him to supremacy, we read that the Apostolic See was re-established
as first by imperial decree, according to the true writings of Paulus
Warnefridus, the historian of the Lombards, who was alive at the
time?®

574. Let him remember the magnificent gifts and the protection
that the church received from the Roman empire when trouble
threatened it. Likewise how more than two hundred years after Con-
stantine I, the acts of the Sixth Council say that Pope Agatho, over-
come with physical exhaustion because the earlier support for the

4Mansi 11, p. 286.

5Paulus Warnefridus, Historia gensis Longobardorum, 1v, 36. Warnefridus lived over a
century after the events he recounts.
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church was little by little disappearing as a result of various calamities,
was relieved of these calamities by the emperor.® And let the [sym-
bolic] pre-eminence of the sun over the moon or the soul over the
body suffice for him without affirming that the empire does not exist
except through him and in dependence upon him.

575. [f the deposition of kings and emperors and the transfer of the
empire and perhaps other events should move the pope to presume
that this is his apostolic right, let him know that, if it were not perhaps
against religions humility, a clear answer could be given in all of these
cases — that perhaps these cases only argue for that power in the pope
as pope because of the consent or acceptance of the contending
parties. There were those in the past, including cardinals of the
Apostolic See at the time and a certain general council held at Rome,
who defended Henry TV when he was crowned at Basel by the
representatives of the Romans contrary to the excommunication by
Gregory [VII] or Hildebrand.” Indeed a general synod held at Basel at
that time elected Honorius as pope, for which act Henry was finally
excommunicated.®

576. Strong arguments are also found in defense of Frederick II,” a
man who was certainly most active in the church for the defense of the
faith — as well as in favor of other emperors. The people often yielded
to the pope for the sake of obedience. These things should not be
cited as examples of papal power unless, as indicated above, they were
done because of a crime or sin, as is stated in the chapter [c. 34]
Venerabilem of [Decretals 1 61 De electione and the chapter [c. 13] Novit
of [Decretals 0 1] De judiciis.

577. Let all these questions cease to be discussed further. Let us
agree with our holy predecessors in the past, that the temporal pos-
sessions given to the church should never be preferred to peace.
Rather let us follow the example of Pope Leo [VIII] in his council
who, as indicated above, gave everything back in perpetuity to Otto I
and his successors because The thought that] in view of the weakness

%Mansi 11, p. 190
uO.b Cusanus’ use of Beno, Gesta Romanae ecclesiae, here, see Werner Krimer, “Verzeich-
nig der Briisseler Handschriften,” MFCG, 14 (1980), pp. 182—197. Gregory VII (1021

1085), a reforming pope (1073-1085), opposed Emperor Henry IV in the Investiture
controversy.

8Cf. Book m, ch. 3, no. 314.
% Frederick I (1194-1250), a Holy Roman emperor who was in continual conflict with the
church, especially with Pope Innocent HIL
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of the faith at that time and the disturbance which had arisen, it was
useful for the emperor to be the strong defender of the faith.1°
578. When will it be seen how important it is, especially today, for
the empire to be strong? For withouta defender, we see where we are
tending. Let it suffice for the pope [to know] that the empire supports
the church in all things. It [the empire] does whatever is possible for
the protection of the church, no matter how its forces suffer. It does
not seize by foree; it does not seek to take back what it has given; but it
defends and supports the priesthood which alone it venerates as most
worthy.
579. On the other hand, the emperor should not raise himself up
for any reason against the holy priesthood of Ged, on the basis of
[Novellae 7] Authentica, De non alienandis rebus ecclesiasticis para.
Sinimus, collection 2, which says that the empire does not differ from
priesthood. Neither on the basis of this nor other texts should he
make himself the equal of that high ecclesiastical power. For the
empire is illuminated by the priesthood as the moon by the sun.
Although the moon was created by God as was the sun, its light comes
from the sun. If every imperial order should direct man to his end
through a righteous life, and God is the end and Christ the way, the
empire should seek light for its footsteps from the priesthood. Those
earthly things which have been given incidentally by the empire to the
priesthood and which benefit it by providing the means for its sub-
sistence are not in any way to be compared to those that are eternal.
The emperor who is not the owner [dominus] but the administrator of
everything in the empire should not think that he has done anything
very great with goods not his own, when for the public good and by
divine commission he has directed that they be used for the increase
of the honor of God. For “the ends of the earth and the earth itsell
and the plenitude thereof are the Lord’s.”"!
580. The holy priesthood which is related to the empire as the true
life-giving soul to the body is especially to be honored. For God is a
spirit who is joined by grace to the body, that is the faithful people by
means of the sacraments, administered by the priests of the Lord, as
their souls, so that man is in God. And so with spirits at peace, all
dispute and commotion should be transformed into 2 barmony and
confirmed forever, because as noted above, the whole church is made
up of body and soul together and the Holy Spirit inhabits and inspires
W0gee Book ir, no. 483. U Peaim 23:11.
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the church with concord so that by the action of the Holy Spirit one
church made up of all these who believe in Christ can live in concord,
with the priests as the soul and the faithful as the body.
581. But as we know, once the harmony and concordant proportion
of nature is broken in any living thing, the soul is separated from the
body after a period of mortal fever and incurable illness.
582. The Roman pontff should not elevate himself above all the
priests of the Lord, and think that others can take no action unless he
has permitted it. Rather he should remember that the papacy has
been vacant for long periods, for instance, for seven years after [Pope]
Marcellinus and at other times occasionally for two years,' and still
the priesthood did not cease to act. But he should consider that his
superiority which was intended by God to be used for the proper
ordering of all and to keep the peace and tranquility of the church
undisturbed, gives him nothing in the way of spiritual power which
alone can come from Christ — and for this he should rightly rejoice.
583. He should also consider that if the priesthood is like a single
soul which is complete in the whole and in every part, then greater or
lesser executive power in a given province, since it depends on some-
thing external to itself, does not decrease the spiritual power in itself.
Hence just as the soul as it exists in a man’s foot is not greater or less
as to the life which it gives the foot, and is the same soul that resides
in the head or the heart, so the papacy itself is like the soul in the head
and the patriarchs the soul in the ears or eyes and the rank of
“archbishop the soul in the arms and the bishops in the fingers and so
on for each rank down to the feet which in the commonwealth are
called the peasants where the curate properly represents the soul that
gives them life."
584. Therefore there is a single power from God of binding and
loosing and of giving life to all, although among the members there
seem. to be some who are greater and others of lesser importance.
585. Therefore the Roman pontff should be aware that the vital
harmony of the church is preserved by the divine and canonical
sanctions, which are all rooted in one source, the Holy Spirit and the
natural law. The more immediately accessible seat of the soul is in the

128ee Liber pentificalis, 1, 6 (ed. L. Duchesne) on Pope Marcellinus. The papacy was alse
vacant from 1241 to 1243.

B0n q._.ﬁ use om. comparisons of social organization to the human body, see Ewart Lewis,
Medieval Political deas, New York, 1954, I, pp. 193—224. See also Vincent of Beauvais,
Speculum doctrinale, v, 8 (PL 212, p. 740).
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purest blood contained at the center of the heart. With the blood the

vital spirits provide a flow of nourishment through all the arteries of
the whole body. As therefore those arteries go everywhere in the

whole body branching out from one source so that the life-giving

spirit flows through them, so the divine laws circulate with equal

power throughout the whole body of the church, holding all its mem-

bers in a sweet vital constraint.

586. Therefore there is no member — whether head or foot or in-

between — through which they do not flow and which is not included

in the circulation. In the same way, the veins that start from the liver

and spread through the whole body and connect with arteries, merg-

ing with the flesh as it were as an intermediary between the flesh and

the fine blood of the arteries, are like the canon laws in the body of the

ecclesiastical commonwealth that are adopted in a council, which can
be compared to the liver where all the veins meet. Like the veins, the

canons act as an intermediary through which carnal man is led to the

spiritual life.

587. Therefore the pope should not be flattered into thinking that
someone who is a part of the body of the church is over it and exempt
from the salutary precepts of the canonical sanctions. And as the tiny
veins that supply the particular members do not have life-giving force
nor the nourishment of the soul unless they go back to a common
source, so all the statutes of the provinces and local areas should
conform to the common canons without any contradiction. And the
basic principles on this subject can be developed by analogy with what
has been said at greater length above.

588. After this let His Imperial Highness consider how to apply
what has been said about the structure of the body to what has been
said about the empire. For the body is made up of bones, nerves, and
flesh. But the nerves that are in an intermediate position and share the
nature of both are all connected to the brain where the second seat of
the reason is located and they go out to link all the joints of the body
in different ways with the one body. And these are like the imperial
laws which strike a balance between severity and laxity and bring all
the members together in harmony. And the head which represents
the emperor is not exempted, since all those nerves flow from the
operation of reason and nature to which law no one is superior.'*

14The library at Kues contains a number of medical works. Cusanus may have developed
his interest in medicine from his friend, Paolo Toscanelli, in Padua.

319




™)

Nicholas of Cusa: The Catholic Concordance

589. Even the lawgiver himself is not exempted. Thus Ambrose in
his 75th letter, to the Emperor Valentinian, says, “You have made
laws to prevent anyone from being free to act in any other way. What
you have written for others, you have also written for yourself. For the
emperor makes laws which he is the first of all to be obliged to
observe.”" And there is a popular saying, “Submit to the law which
you have made.” For no one is obliged to observe an unjust law, and
no living person is exempt from a just one.

590. And so the highest power itself, the head, must see that those
nerves are not too loose or too tight since this could harm the whole
body. A law should be stretched like a bowstring — not too much or
the bow will break, and not too little or when it is released it cannot
shoot the arrow.

591. He should also note that as nerves adhere strongly to the bones
even when the flesh has decayed, so the legislation and laws of the
country ought to be kept uncorrupted and in perpetual force. The
country is rightly compared to the bones that have a sweet marrow
and long duration, The flesh, however, may be compared to transitory
men who often fail in human ways because of weakness, ignorance, or
illness. With these the prince should act as a father now sparing, now
dispensing, now punishing, as is suitable for the well-being of each
one, always keeping the law in force. For if a law is corrupted in any
part the whole body is damaged, just as [happens] when a nerve is
injured in any part of the body.

592. Also particular laws which we may compare to the small
individual veins, ought to be revised so that they do not go against the
common law which provides for the public good nor against the
original source of all laws, the natural law of reason. Otherwise
disease would attack that member easily because it is in opposition to
the rest and would infect the whole body to which it is connected.
And so the king should be like a zither-player who knows how to
respect the harmony in the strings, both the greater and lesser ones,
and not stretch them too much nor too little so that a common
concord is heard in the harmony of all.

£03. And so like an expert doctor the emperor’s concern should be
to keep the body well so that the life-giving spirit can dwell in it
properly because it is well-proportioned. For when he sees any one of

15PL, 16, p. 1047.
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the four temperaments in excess or deficient from the mean and the
body therefore unbalanced, whether because the melancholy which is
abundant avarice has produced various diseases in the body — usury,
fraud, deceit, theft, pillage and all those ways in which great wealth is
acquired without labor through some deceptive artifice — which can-
not take place without harming the commonwealth — or if he sees the
body grow feverish because of choleric wars, dissension and division,
or swell up with sanguine pomposity, luxury, banqueting and the like,
or become morose because of a temperament which is phlegmatic
concerning virtuous efforts both to gain a livelihood and to protect the
fatherland, he should seek a remedy and listen to the books and
advice of the most learned doctors of the commonwealth in earlier
times.

594. Let him compound a recipe. Let him test it by taste, sight, and
smell to determine whether it is suitable for the time and place. If he
sees that it is, he should recommend it first to his Privy Council, the
teeth, to analyze it and find out whether there is any comfort and
healing power in that recipe. When it has been well chewed there, if
he finds that there is something useful in i, he should send it for
fuller examination to the Great Council, the stomach, to be digested,
purified, and the pure elements separated from the impure. After this
he should send the purified proposal to the consistory of judges, the
liver, so that that healing medicinal law may be distributed as required
to each member. Let him show paternal care in all things to all the
parts and members, sometimes using a sweet ointment, sometimes a
cleansing lotion, or a cauterizer, and any other preservative medi-
cines. And let him never move to cut off a member except with

‘sadness and compassion and only when nothing else avails and there

is a danger of infection.

s95. This sums up all the above. You, O unconguerable emperor,
will apprehend it very quickly since it truly contains an accurate
description of Your Highness.

596, And so act, O great Caesar, that although nothing in the way of
knowledge can be derived from this inept and uninstructive effort,
this collection may at least be read quickly as a stimulus to the most
studious and ablest minds gathered around you. It is to be hoped that
an occasion to do so may be given to the wise and inquiry will be
aroused in those most subtle intellects that have been dormant until
now and thus when the material is presented, sparked by this little
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coal, from the depths of many minds filled with prudence, wisdom,
and all circumspection, a great flame igniting and burning con-
tinuously may blaze which will destroy all abuses and bring back the
justice of law to the earthly empire and make the splendor of the
empire shine forth and increase continually.

597. We wait for you eagerly, father of all, to initiate and carry forth
this most happy deed in our time, Act with most eager zeal to do this
for your immortal glory, o most kind prince, so that thus the way to
peace in the church and eternal fame for you and your subjects may
be re-established in our time in praise of Christ who reigns blessed
for ever. Amen.

c98. This is the end of the collection, The Catholic Concordance,
made from various approved writings of the ancients in praise of
Almighty God, which I, Nicholas of Cusa, dean of the church of St.
Florin in Koblenz, and lowly doctor of the decrees, offer in all
humility to this holy Council of Basel, judging and asserting nothing
in all of it to be true or to be defended as true except what this sacred
synod wilt hold to be Catholic and true — and ready to be corrected in
all respects by all orthodox teaching.
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