HOW TO READ A GLOSS

The vulgate edition of the Corpus Iuris Civilis. 1. Digestum vetus bk. 1 thru 23 tit. 2. 2. Infortiatum D.23.3 thru D.38. 3. Digestum novum D.39 thru 50. 4. Codex bk. 1-9. 5. Volumen. Tres libri C.10-12. Authentica (Nov.). Libri feudorum. Extravagantes. Institutiones. The printed editions frequently have an index volume. What you are looking at is a reprint of the Godefroy edition 1588, the reprint being done by Horace Cardon in Lyons in 1604, one of the last editions to print the gloss.

JI is arranged systematically as the Digest is not, so we should use what the scheme tells us: The passage being glossed comes right at the beginning of book 2 of J.I. on the topic of property in the section “Concerning the division of things” (De rerum divisione). Justinian has just told us that some things are public, some things belong to corporate groups, and some things belong to single individuals. Those things that belong to single individuals are acquired, the text tells us (JI.2.1.11), in many ways, some by natural law, i.e., the law of nations, and some by civil law. Let us begin, he says, with natural law, because it is older. The first of the “natural law” methods of acquisition that he lays out is that of occupatio, the seizure of something that belongs to no one, and the first illustration of this form of acquiring ownership is the occupation of wild animals (note that J does not use the abstract noun here).

The pieces of the glossed text:

Summary in italics. These, by and large, post-date the period of the glossators. Some of them are signed. The printers of the CJCiv drew a number of the them from the commentaries of Bartolus. The printers of the Decretals drew a number of them from the commentary of Panormitanus.

The casus. ‘Fran’. This one is attributed to Franciscus Accursius (1225–1293), the son of the Accursius, whose Christian name may also have been Franciscus, the compiler of the glossa ordinaria, who is normally cited simply as ‘Accursius’. Most of the casus on the Institutes are by another son of Accursius, Gulielmus, and this may be a mistake.
Bryson, William Hamilton, 1941-, Dictionary of sigla and abbreviations to and in law books before 1607. Charlottesville: University Press of Virginia, 1975. 2d printing with corrections Buffalo, N.Y.: William S. Hein & Co., 1996. Law School Special Coll Ref K50 .B79 1996

The gloss proper.

The additiones.

The humanistic commentary.

Read the first glosses up through: sed nunquid res sacre conceduntur occupanti? ut s eodem § nullius [= ut supra eodem titulo sectio nullius]:
J.I.2.1.7: 7. “Nullius autem sunt res sacrae et religiosae et sanctae: quod enim divini iuris est, id nullius in bonis est.”

Note: From this it is apparent that this is not a gloss on the words simul atque, but on the following sentence: quod enim ante nullius est, id naturali ratione occupanti conceditur, and the problem with the sentence is that it is way to broad as a general statement of the law.

Respon. [Probably should be extended to Responsum.] Res dicitur esse in nullius bonis sex vel septem modis.

1. Natura, ut hic.

Note: i.e., read the sentence to say quod enim ante [natura] nullius est, id naturali ratione occupanti conceditur.
2. Facto

ut j eo. § pe. [= ut infra eodem titulo sectio penultima or paragraphus penultimus]:

J.I.2.1.46 (The previous sentence says that you can transfer title to something by throwing it into a crowd if you have the intent that it belong to whoever catches it.): “Qua ratione verius esse videtur et si rem pro derelicto a domino habitam occupaverit quis, statim eum dominium effici. Pro derelicto autem habetur quod dominus ea mente abiecerit ut id rerum suaram esse nollet, ideoque statim dominus esse desiit.”

Note: It would seem that Justinian tries to make this a type of conveyance, whereas Accursius has it as a creation of a res nullius.

3 Item tempore

ut ff. de acq. rer. do. l. nunquam § thesauros [= Digesta or in Digestis de acquirendo rerum dominio lex nunquam.]

O.k. You get the idea. I’m reading the gloss and expanding the abbreviations. The problem is that once I expand the abbreviations I end up with many references to other parts of the Corpus that are not being cited the way we do it today. The question then becomes how do I find these passages? The next set of notes takes you through the process of how to find ff. de acq. rer. do. l. nunquam § thesauros.
NOTES ON READING THE GLOSS ON THE CORPUS IURIS CIVILIS (These notes assume that you are going to do this by hand in a library and not make use of online resources. I compiled for the Library, and they have kept it up-to-date, a series of research guides to online resources:

Primary sources in original language: http://guides.library.harvard.edu/c.php?g=310165&p=2071112
Primary sources in translation: http://guides.library.harvard.edu/c.php?g=310165&p=2071113
Secondary sources: http://guides.library.harvard.edu/c.php?g=310165&p=2071114 (This is less helpful. It’s simply the books that are listed in the syllabus for the course, not the seminar.)
What I haven’t done yet is to convert these notes to show how much of it you can do online [but, alas, not yet all].)

Let us assume that you are sitting in the Root Room (the Harvard Law School Library Special Collections Reading Room, located at the south end of the Law School Library Reading Room), and that you are looking at a gloss. The one that I have chosen is JI.2.1.12, vo simul atque (Lyon, 1604), col. 125, i.e., the gloss on the words simul atque in Justinian’s Institutes, book 1, title 1, section 12 as it appears in the Lyon edition of 1604. After a couple of references supra and infra to the same title of the Institutes, we find: “3 Item tempore: ut ff. de acq. rer. do. l. nunquam § thesauros.” ff. is an abbreviation for “D.,” i.e., the Digest. De acq. rer. do. is an abbreviation for a title in the Digest. These may be found at the front of the modern critical edition of the Digest: Corpus Iuris Civilis. The so-called “Berlin stereotype edition.” 3 vols.:
[Institutiones. Digesta] Krueger, Paul (ed); Mommsen, Theodor, 1817-1903 (ed). Institutiones Digesta. Ed. stereotypa 12 ed. Berolini: Apud Weidmannos, 1911. xvi, 959 p. (=Corpus iuris civilis v. 1). HLS Special Coll Ref ROMAN 204 E95
[Codex] Krueger, Paul (ed). Codex Iustinianus. Ed. stereotypa 6 ed. Berolini: Apud Weidmannos, 1895. xxx, 513 p. (=Corpus iuris civilis v. 2) HLS Special Coll Ref ROMAN 204 E95
[Novellae constitutiones.] Schöll, Rudolf, 1844-1893 (ed); Kroll, Wilhelm, 1869-1939 (ed). Novellae. Ed. stereotypa ed. Berolini: Apud Weidmannos, 1895. xvi, 810 p. (=Corpus iuris civilis v. 3). HLS Special Coll Ref ROMAN 204 E95
(Both the Digest and the Code have the titles of both of them arranged in alphabetical order.) Looking at this table under “acq.” (titles beginning with de are not alphabetized under that word, because so many of them do), we discover that it is not there. Panic sets in, but not to fear. Think. How was “acq” spelled in classical Latin? Right! “adq”. Under “adq” we find “de adquirenda rerum dominio.” Eureka! It’s Digest, book 41, title 1 (D.41.1, in the modern citation system).
Now we’ve got the book and the title, but we still need to find the specific reference. Our citation tells us that within this title we want to look for l. nunquam § thesauros, i.e., the lex that has the first word nunquam, and within that lex the section or paragraphus that begins thesauros. When we look to D.41.1 in the critical edition, our hearts sink. There are sixty-five fragments in the title, and finding the one that begins nunquam is going to take a long time. Wouldn’t it be nice if someone had made up a list of all the incipits in the Corpus? Someone has:
Nicolini, Ugo, 1910- (ed); Sinatti d'Amico, Franca (ed). Indices Corporis iuris civilis iuxta vetustiores editiones cum criticis collatas. Mediolani: Typis Guiffrè, 1964-. 3 v. in 5. (=Ius romanum medii aevi. Subsidia 1). HLS Special Coll Ref ROMAN 200 SIN. NOTES: vol. 1 is the Index titulorum, vols. 2-4 is the Index legum, and vol. 5 is the Index paragraphorum.

(If you don’t have these indices to hand, all is not lost. Most of the early printed editions of the Corpus have an index legum in each volume, but to use these you have to know where your title falls in the five-volume scheme.) If we look up nunquam in Sinatti d’Amico’s Index legum, we won’t find it, but remembering that nunquam is normally spelled numquam, we find that the incipit Numquam nuda traditio is in the title De acquirendo rerum dominio (note that they conveniently use the medieval spelling) and that the modern citation is D.41.1.31. But maybe we can eliminate the middle man. If we look up thesauros in the Index paragraporum, we discover that word thensaurus is the incipit of a paragraph in the critical edition that read thesaurus in the vulgate: D.41.1.31.1. Looking that up in the critical edition, we find: “Thensaurus est vetus quaedam depositio pecuniae, cuius non exstat memoria, ut iam dominum non habeat: sic enim fit eius qui invenerit . . . .” There can be little doubt that this is the passage that Accursius had in mind.

In the process we encountered some snarls. The indices give us cross-references from the vulgate spelling of acquirenda to the critical edition’s spelling adquirenda and the vulgate spelling thesaurus to the critical edition’s spelling thensaurus, but they didn’t help with nunquam for numquam and thesauros for thesaurus. This is because they used a better edition of the gloss than the one that is found in 17th-century Lyon editions. For this reason, it is sometimes helpful to compare editions of the vulgate. There are two in the Reference Room (and many more in the stacks):

[Corpus juris civilis.] Accursius, glossator, ca. 1182-ca. 1260 (ed); Fehe, Johann, fl. l624 (ed). Corpus ivris civilis iustinianei. Osnabrck: O. Zeller, 1965-1966. 6 v vols. HLS Special Coll Ref ROMAN 203A C27/F65 Folio NOTES: Originally published: Lugduni, 1627. This is a reprint of the last edition of the Corpus with the gloss. It is arranged the way the “vulgate” is arranged, i.e., with the Digest divided into three volumes [Digestum vetus = D.1.1 through 24.2; Infortiatum = D.24.3 through 38.17; Digestum novum = D.39.1 through 50.17], the first nine books of the Code, and the “volumen” (the last three books of the Code, the Novels [called the Authentic], and the Institutes]. The last vol. is an index volume.
Viora, Mario (ed); Università di Torino. Centro di studi di storia del diritto italiano (corped); Viora, Mario (ed). Corpus glossatorum juris civilis Augustae Taurinorum: Ex Officina Erasmiana, 1966-1973. 11 vols. HLS Rare ROMAN 203 B35/F66 Consult Special Collections NOTES: Facsimile editions; the following volumes are in Special Coll Ref: v. 7. Accursii Glossa in Digestum vetus; v. 8. Accursii Glossa in Digestum infortiatum; v. 9. Accursii Glossa in Digestum novum; v. 10. Accursii Glossa in Codicem; v. 11. Accursii Glossa in volumen. In all cases the reprint is of first (incunabulum) edition.
Over a hundred years of printing of the Corpus produced many improvements in the original text of the basic materials. Hence, the 1627 edition of the Corpus will be closer to the modern critical editions in its basic text. There was no improvement, however, in the gloss. Indeed, many misprints crept in. Hence, for the gloss, one is better off with this edition, despite the fact that one has struggle with heavily abbreviated Gothic type.
So far as translating the gloss is concerned, you’re on your own, but, as we have seen, the Latin, though cryptic, is quite simple once you get the hang of it. The same cannot be said of the Latin of the basic text. There are many translations of the Institutes. (The one in the Materials is by J. B. Moyle, which is not in the Special Collections Reference Room but is in the International Legal Studies Reference Room.) The following is the best English translation of the Digest (though it is not without its problems):
[Digesta. English & Latin.] Watson, Alan (ed); Krueger, Paul (ed); Mommsen, Theodor, 1817-1903 (ed). The Digest of Justinian. Philadelphia, Pa: University of Pennsylvania Press, 1985c. 4 vols. HLS Special Coll Ref ROMAN 203 F85 NOTES: Translation of: Digesta English and Latin on facing pages. Opposite pages are unnumbered. The Latin on the facing pages is from Mommsen’s editio magna of the Digest, which has a much larger apparatus than does the Berlin stereotype edition, and which should always be consulted for troublesome Digest passages.
For the Code and the Novels, use (but with extreme caution):
Scott, S. P. (Samuel Parsons), 1846-1929 (trans). The Civil law, including the Twelve tables, the Institutes of Gaius, the Rules of Ulpian, the Opinions of Paulus, the Enactments of Justinian, and the Constitutions of Leo: New Constitutions of the Emperor Leo. Cincinnati: The Central Trust Company, [c1932]. 17 v. in 7. HLS Special Coll Ref ROMAN 203 F32 Copy 2; ILS RR ROMAN 203 F32. NOTES: The translation is unfortunate in many places, but it is complete. Not the least of the problems is the fact that the work was published posthumously, by folks who really didn’t have a clue what they were printing.
For general abbreviations of words:
Cappelli, Adriano, Lexicon abbreviaturarum : dizionario di abbreviature latine ed italiane usate nelle carte e codici specialmente del medio-evo riprodotte con oltre 14000 segni incisi, con l'aggiunta di uno studio sulla brachigrafia medioevale., un prontuario di sigle epigrafiche, l'antica numerazione romana ed arabica ed i segni indicanti monete, pesi, misure, etc. Milano: U. Hoepli, c1990
FURTHER NOTES ON READING A GLOSS
Let us now return to the glosses on JI.2.1.12. Here, we are not only spelling out what the gloss says, we are also quoting the passages that are cited and beginning to come to grips with how the glossator’s mind works:
JI.2.1.12, vo simul atque (Lyon, 1604), col. 125:
¶ Simul atque. i[d est] statim postquam, etc. ¶ Sed nunquid res sacre conceduntur occupanti
ut s.eo.§.nullius? [=supra eodem titulo paragraphus nullius
JI.2.1.7: “Nullius autem sunt res sacrae et religiosae et sanctae: quod enim divini iuris est, id nullius in bonis est.” [Translations of most the Latin texts will be found below, starting at p. 17.]
Note: From this it is apparent that this is not a gloss on the words simul atque, but on the following sentence: quod enim ante nullius est, id naturali ratione occupanti conceditur, and the problem with the sentence is that it is way to broad as a general statement of the law.
Respons[um]. Res dicitur esse in nullius bonis sex vel septem modis.
1 Natura
ut hic [i.e., read the sentence to say quod enim ante [natura] nullius est, id naturali ratione occupanti conceditur]
2. Facto
ut j.eo.§.pe [=infra eodem titulo paragraphus penultimus]
JI.2.1.47 (The previous sentence has said that you can transfer title to something by throwing it into a crowd if you have the intent that it belong to whoever catches it.): “Qua ratione verius esse videtur et, si rem pro derelicto a domino habitam occupaverit quis, statim eum dominum effici. Pro derelicto autem habetur quod dominus ea mente abiecerit, ut id rerum suarum esse nollet, ideoque statim dominus esse desinit.”
3 Item tempore
ut ff.de acq.rer.do.l.nunquam.§.thesauros [= Digesta, titulus de acquirendo rerum dominio, lex numquam, paragraphus thesauros]
D.41.1.31.1: “Thensaurus est vetus quaedam depositio pecuniae, cuius non exstat memoria, ut iam dominum non habeat: sic enim fit eius qui invenerit . . . .”
Et in his tribus locis locum habet haec regula, nisi quod in thesauro de aequitate dimidium domino soli restitutitur
ut j.eo.§.thesauros [= infra eodem titulo paragraphus thesauros]
JI.2.1.39: “Thesauros, quos quis in suo loco invenerit divus Hadrianus naturalem aequitatem secutus ei concessit qui invenerit. idemque statuit, si quis in sacro aut in religioso loco fortuito casu invenit, at si quis in alieno loco non data ad hoc opera,
 sed fortuitu invenerit, dimidium domino soli concessit, et convenienter, si quis in Caesaris loco invenenerit, dimidium inventoris, dimidium Caesaris esse statuit. Cui conveniens est, ut, si quis in publico loco vel fiscali invenerit, dimidium ipsius esse, dimidium fisci vel civitatis.”])
4 Item censura
ut s.eo.§.nullius [quoted above].
5 Item casu ut in hereditate iacente, quae vicem domini repaesentat
ut s.de stip.seruo.in prin. [=supra (it should be infra) de stipulatione servorum in principio]
JI.3.17pr: “Servus ex persona domini ius stipulandi habet. Sed hereditas in plerisque personae defuncti vicem sustinet: ideoque quod servus hereditarius ante aditam hereditatem stipulatur, adquirit hereditati ac per hoc etiam heredi postea facto adquiritur.”]
6 Item culpa hominis: ut si eiiciam servuum aegrotantem:
ut C.de lati.lib.tol.l.j.§.sed scimus.&etiam hic. [= Codex, de Latina libertate tollenda, lex 1, paragraphus sed scimus et paragraphus etiam hic]
C.7.6.1.3 (there is no paragraphus etiam hic in C.7.6.1, what has happened is that someone tried to replace the Vulgate’s sed scimus hoc with the more correct sed scimus etiam hoc, and in the process repeated the et of etiam): “Sed scimus etiam hoc esse in antiqua latinitate ex edicto divi Claudii introductum, quod, si quis servum suum aegritudine periclitantem sua domo publice eiecerit neque ipse eum procurans neque alii eum commendans, cum erat ei libera facultas, si non ipse ad eius curam sufficeret, in xenonem eum mittere vel quo poterat modo eum adiuvare, huiusmodi servus in libertate latina antea morabatur et, quem ille moriendum dereliquit, eius bona iterum, cum moreretur, accipiebat. 3a. Talis itaque servus libertate necessaria a domino et nolente re ipsa donatus fiat ilico civis Romanus nec aditus in iura patronatus quondam domino reservetur. quem enim a suo domo suaque familia publice reppulit neque ipse eum procurans neque alii commendans neque in venerabilem xenonem eum mittens neque consueta ei praebens salaria, maneat ab eo eiusque substantia undique segregatus tam in omni tempore vitae liberti quam cum maoriatur nec non postquam iam fuerit in fata sua concessus.”
7 Item iuris naturalis constitutione, ut liber homo
ut ff.de verb.oblig.l.inter stipulantem.§.sacram [= Digesta, de verborum obligationibus lex inter stipulantem paragraphus sacram]
D.45.1.83.5 “Sacram vel religiosam rem vel usibus publicis in perpetuum relictam (ut forum aut basilicam) aut hominem liberum inutiliter stipulor, quamvis sacra profana fieri et usibus publicis relicta in privatos usus reverti et ex libero servus fieri potest. nam et cum quis rem profanam aut Stichum dari promisit, liberatur, si sine facto eius res sacra esse coeperit aut Stichus ad libertatem pervenerit, nec revocantur in obligationem, si rursus lege aliqua et res sacra profana esse coeperit et Stichus ex libero servus effectus sit. quoniam una atque eadem causa et liberandi et obligandi esset, quod aut dari non possit aut dari possit: nam et si navem, quam spopondit, dominus dissolvit et isdem tabulis compegerit, quia eadem navis esset, inciperet obligari. pro quo et illud dici posse Pedius scribit: si stipulatus fuero ex fundo centum amphoras vini, exspectare debeo, donec nascatur: et si natum sine culpa promissoris consumptum sit, rursum exspectare debeam, donec iterum nascatur et dari possit: et per has vices aut cessaturam aut valituram stipulationem. sed haec dissimilia sunt: adeo enim, cum liber homo promissus est, servitutis tempus spectandum non esse, ut ne haec quidem stipulatio de homine libero probanda sit: ‘illum, cum servus esse coeperit, dare spondes?’ item ‘eum locum, cum ex sacro religiosove profanus esse coeperit, dari?’ quia nec praesentis temporis obligationem recipere potest et ea dumtaxat, quae natura sui possibilia sunt, deducuntur in obligationem. vini autem non speciem, sed genus stipulari videmur et tacite in ea tempus continetur: homo liber certa specie continetur. et casum adversamque fortunam spectari hominis liberi neque civile neque naturale est: nam de his rebus negotium recte geremus, quae subici usibus dominioque nostro statim possunt. et navis si hac mente resoluta est, ut in alium usum tabulae destinarentur, licet mutato consilio perficiatur, tamen et perempta prior navis et haec alia dicenda est: sed si reficiendae navis causa omnes tabulae refixae sint, nondum intercidisse navis videtur et compositis rursus eadem esse incipit: sicuti de aedibus deposita tigna ea mente, ut reponantur, aedium sunt, sed si usque ad aream deposita sit, licet eadem materia restituatur, alia erit. hic tractatus etiam ad praetorias stipulationes pertinet, quibus de re restituenda cavetur et an eadem res sit, quaeritur.”
JI.2.1.12, vo nec interest (Lyon, 1604), col. 125:
quoad acquirendum dominium.
Note: A simple explanatory gloss, but it’s important, because it shows that A. had correctly read the text. That means that he knows that he’s stretching it when he later says that a poacher does not acquire title to an animal.
JI.2.1.12, vo venandi (Lyon, 1604), col. 125:
aliud si causa requirendum fugitivum meum:
ut C. de ser. fug. l. ij [= Codex, de servis fugitivis, lex 2.]
[C.6.1.2] “Requirendi fugitivos potestatem fieri dominis praesidialis officio est.”
vel glandis colligende causa
ut ff. de glan. le. l. j [=Digesta, de glande legenda, lex 1.]
[D.43.28.1] “Ait praetor: ‘Glandem, quae ex illius agro in tuum cadat, quo minus illi tertio quoque die legere auferre liceat, vim fieri veto’. 1. Glandis nomine omnes fructus continentur.”
vel ut recip[iam] pecuniam quam ibi abscondi
ut ff. ad exhi. l. thesaurus [= Digesta, ad exhibendum, lex thesaurus]
[D.10.4.15] “Thensaurus meus in tuo fundo est nec eum pateris me effodere: cum eum loco non moveris, furti quidem aut ad exhibendum eo nomine agere recte non pose me Labeo ait, quia neque possideres eum neque dolo feceris quo minus possideres, utpote cum fieri possit, ut nescias eum thensuarum in tuo fundo esse. non esse autem iniquum iuranti mihi non calumiae causa id postulare vel interdictum vel iudicium ita dari, ut, si per me non stetis, quo minus damni infecti tibi operis nomine caveatur, ne vim facias mihi, quo minus eum thensaurm effodicam tollam exportem. quod si furitivus iste thensarus est, etiam furti agi potest.”
vel si vindemiam quam emi tollere me venditor prohibeat
ut ff. de act. emp. l. qui pendentem [= Digesta, de actionibus empti venditi, lex qui pendentem]
[D.19.1.25]. “Qui pendentem vindemiam emit, si uvam legere prohibeatur a venditore, adversus eum petentem pretium exceptione uti poterit ‘si ea pecunia, qua de agitur, non pro ea re petitur, quae venit neque tradita est’. ceterum post traditionem sive lectam uvam calcare sive mustum evehere prohibeatur, ad exhibendum vel iniuriarum agere poterit, quemadmodum si aliam quamlibet rem suam tollere prohibeatur.”
Note: These examples are virtually the only instances in Roman law where one is allowed to go on privately owned land when the owner has prohibited it. Accusius’s point seems to be that hunting is not included among these limited exceptions. The fact that these citations provoke two humanistic notes in the margin suggests that the matter remained of concern.
JI.2.1.12, vo ingrediatur (Lyon, 1604), col. 125:
Quid si post prohibitionem quid ceperit? Resp[onsum]: non facit suum
ut C.de rei vin.l.si.fundum.&.l.certum.& facit j.eodem.§.apium.versi.plane [= Codex, de rei vindicatione lex si fundum et lex certum, et facit (in this context the translation “is relevant” frequently catches the meaning) infra eodem paragraphus apium versiculo plane]
C.3.32.17: “Si fundum vestrum, vobis per denuntiationem admonentibus volentem ad emptionem accedere, quod distrahentis non fuerit, non recte is contra quem preces funditis comparavit vel alio modo mala fide contraxit, tam fundum vestrum constitutum probantibus quam fructus, quos eum mala fide percepisse fuerit probatum, aditus praeses provinciae restitui iubebit.”
C.3.32.22: “Certum est mala fide possessores omnes fructus solere cum ipsa re praestare, bona fide vero extantes, post litis autem contestationem universos.”
JI.2.1.14 vo plane: “Plane integra re si provideris ingredientem in fundum tuum [to take honey-combs that bees have made in a hive that you have made there] potes eum iure prohibere ne ingrediatur.”
Note: None of these passages quite supports the proposition that Accursius is trying to sustain. The two citations to the Code deal with ‘fruits’ of the land that someone has wrongfully taken possesion of. They are only relevant if wild animals are regarded as as a ‘fruit’ of the land. The citation to the Institutes is closer to the point. It says that someone who has hived wild bees on your land may be prohibited from entering your land to take the honey-combs, but ultimately it says nothing more than the base text: the landowner may ‘prohibit’ the poacher, but does not say what happens if the poacher nonetheless enters and takes the animal.
[From here most of the abbreviations are extended silently, and the citations are given only in their modern form in square brackets (this is the standard way of quoting this material).]
ADDITIO. [These additiones are not by Accursius and are of various dates. This one, at least in the form in which we have it dates from at least as late as the mid-fifteenth century because it cites Johannes Christopherus Portius, who flourished around that time.] Dic istud verum secundum Ang[elum de Ubaldis de Perusio (1328–1407), the brother of Baldus, and like him a writer on both civil and canon law] si fructus fundi consistebant in venatione, alias secus
ut tenet Glo.in l. diuus.ff.de servi.urba.praed.& in l.iij.ff.de acqui.re.dom.quamvis Por.sequatur istam glossam [= ut tenet glossa in lege divus, Digesta de servitutibus urbanorum praediorum et in lege 3, Digesta de acquirendo rerum dominio], quamvis Portius sequatur istam glossam.
D.8.3.16 vo aucupibus (there is no lex divus in D.8.2 (de servitutibus urbanorum praediorum), this is the lex divus in D.8.3 (de servitutibus rusticorum praediorum): “Divus Pius aucupibus ita rescripsit: ‘non habet rationem vos in alienis locis invitis dominis aucupari.’”

Gloss on the word aucupibus (Lyon, 1604, col. 1003): “Idem in venatione. Sed cum aucupium in alieno prohibeatur hac lege ergo id quod capitur non fit accipientis ut
[C.1.14.5] “Non dubium est in legem committere eum, qui verba legis amplexus contra legis nititur voluntatem: nec poenas insertas legibus evitabit, qui se contra iuris sententiam scaeva praerogativa verborum fraudulenter excusat. nullum enim pactum, nullam conventionem, nullum contractum inter eos videri volumus subsecutum, qui contrahunt lege contrahere prohibente. 1. Quod ad omnes etiam legum interpretationes tam veteres quam novellas trahi generaliter imperamus, ut legis latori, quod fieri non vult, tantum prohibuisse sufficiat, cetera quasi expressa ex legis liceat voluntate colligere: hoc est ut ea quae lege fieri prohibentur, si fuerint facta, non solum inutilia, sed pro infectis etiam habeantur, licet legis lator fieri prohibuerit tantum nec specialiter dixerit inutile esse debere quod factum est. sed et si quid fuerit subsecutum ex eo vel ob id, quod interdicente lege factum est, illud quoque cassum atque inutile esse praecipimus. 2. Secundum praedictam itaque regulam, quam ubique servari factum lege prohibente censuimus, certum est nec stipulationem eiusmodi tenere nec mandatum ullius esse momenti nec sacramentum admitti.”
et si fiat, videtur quod debeat restituere, arg[umentum? it is frequently difficult to tell whether this is a noun or a verb, and some transcribers leave it simply as “arg.”] [D.3.3.46.4] “Procurator ut in ceteris quoque negotiis gerendis, ita et in litibus ex bona fide rationem reddere debet. itaque quod ex lite consecutus erit sive principaliter ipsius rei nomine sive extrinsecus ob eam rem, debet mandati iudicio restituere usque adeo, ut et si per errorem aut iniuriam iudicis non debitum consecutus fuerit, id quoque reddere debeat.”
et [D.5.3.52] “Si possessor ex hereditate inhonestos habuerit quaestus, hos etiam restituere cogetur, ne honesta interpretatio non honesto quaestui lucrum possessori faciat.”
Sed tamen contradico:
A marginal note from the 16th century says: Capta in alieno fundo per eum qui contra domini voluntatem ingressus est, non efficiuntur capientis, et hanc opinionem sequitur Baldus existimans ingredientem hoc casu puniri iniuriae. [D.47.10.11.8 (hard to see how this is relevant, but it may be where Baldus said it]. Idque confirmat Porcus [i.e., Portius]. [JI.1.11; see Materials XIII–8].
ut [JI.2.1.12] et infra l. illud [JI.2.1.13] et § plane [probably JI.2.1.12 vo plane]
Note: Without great confidence, I think that the argument here is to read JI.2.1.12–13 in this order: “Ferae igitur bestiae et volucres et pisces … simulatque ab aliquo capta fuerint, iure gentium statim illius esse incipiunt. … nec interest, feras bestias et volucres utrum in suo fundo quisque capiat, an in alieno. … Illud quaesitum est, an, si fera bestia ita vulnerata sit, ut capi possit, statim tua esse intellegatur ut capi possit. … Alii non aliter putaverunt tuam esse quam si ceperis. sed posteriorem sententiam nos confirmamus … . Plane qui in alienum fundum ingreditur venandi aut aucupandi gratia, potest a domino, si is providerit, prohiberit ne ingrediatur.” If we read it in this order, it becomes somewhat clearer not only that the sole method of acquiring title to a wild animal is by occupation, but also that the prohibition of the owner of the land is irrelevant to the question of acquiring title.
et argu. [C.6.2.22.3] “Sed cum in secunda dubitatione incidebat, quid statuendum sit, si quis rem commodatam habuerit, quam aliquis furto subtraxerat et lite pulsatus condemnationem passus fuerat non tantum in rem furtivam, sed etiam in poenam furti, et postea dominus rei venerit omnem condemnationem accipere desiderans utpote ex suae rei occasione ortam, alia dubitatio incidit veteribus, utrumne rem tantummodo suam vel eius aestimationem consequatur, an etiam summam poenalem. 3a. Et licet ab antiquis variatum est et ab ipso Papiniano in contrarias declinante sententias, tamen nobis haec decidentibus Papinianus, licet variavit, eligendus est, non in prima, sed in secunda eius definitione, in qua lucrum statutit minime ad dominum rei pervenire: ubi enim periculum, ibi et lucrum collocetur, nec sit damno tantummodo deditus qui rem commodatam accepit, sed liceat ei etiam lucrum sperare.”.
Sed an poterit venator adhuc in fundo retineri ut reddat quod ceperit? Dic quod non, per predictas leges
ut argum. in Authent. ut nul.iu.§ quia autem colla. ix. [= (probably) Nov.134.7 (ut nulli iudicum, in the 9th collation in the Authentic, the chapter begins Quia vero rather than Quia autem, but it’s on point)]
“Quia vero et huiusmodi iniquitatem in diversis locis nostrae reipublicae cognovimus admitt, quia creditores filios debitorum praesumunt retinrere aut in pignus aut in servile ministerium aut conductionem, hoc modis omnibus prohibemus, et iubemus, ut si quis huiusmodi aliquid deliquerit, non solum debito cadat, sed tantam aliam quantitatem adiciat dandam ei, qui retentus est ab eo aut parentibus eius; et post hoc etiam corporalibus peonis ipsum subdi a loci iudice, quia pernam liberam pro debito praesumpserit retinere aut locare aut pignorare.”
item et huius legis.
Sed aget iniuriarum si intraverit eo prohibente, ut
[D.47.10.13.7]. “Si quis me prohibeat in mari piscari vel everriculum (quod Graece  dicitur) ducere, an iniuriarum iudicio possim eum convenire? sunt qui putent iniuriarum me posse agere: et ita Pomponius et plerique esse huic similem eum, qui in publicum lavare vel in cavea publica sedere vel in quo alio loco agere sedere conversari non patiatur, aut si quis re mea uti me non permittat: nam et hic iniuriarum conveniri potest. conductori autem veteres interdictum dederunt, si forte publice hoc conduxit: nam vis ei prohibenda est, quo minus conductione sua fruatur. Si quem tamen ante aedes meas vel ante praetorium meum piscari prohibeam, quid dicendum est? me iniuriarum iudicio teneri an non? et quidem mare commune omnium est et litora, sicuti aer, et est saepissime rescriptum non posse quem piscari prohiberi: sed nec aucupari, nisi quod ingredi quis agrum alienum prohiberi potest. usurpatum tamen et hoc est, tametsi nullo iure, ut quis prohiberi possit ante aedes meas vel praetorium meum piscari: quare si quis prohibeatur, adhuc iniuriarum agi potest. in lacu tamen, qui mei dominii est, utique piscari aliquem prohibere possum.”
D.41.1.3: “Nec interest quod ad [read quoad] feras bestais et volucres, utrum in suo fundo quisque capiat an in alieno. Plane qui in alienum fundum ingreditur venandi aucupandive gratia, potest a domino si is providerit iure prohiberi ne ingrederetur.”
This is simply the parallel passage in Gaius’ Aurea, quoted in the Digest. Although this gloss is not cited it is probably what the author had in mind when he cite: vo prohiberi (Lyon, 1604), col. 360: “Licet enim principaliter prohiberi non possit occupare quod nullius sit, tamen per consequentiam cum prohibetur ingredi, prohibetur et capere. Item nota quod possum prohibere intrantem in meum, vel etiam manu resistere, ut
[D.9.2.2[8–]9] circa principium [exactly where circa principium is is unclear, because the citation is a bit of a botch; here’s the whole text:] “28. Qui foueas ursorum ceruorumque capiendorum causa faciunt, si in itineribus fecerunt eoque aliquid decidit factumque deterius est, lege Aquilia obligati sunt: at si in aliis locis, ubi fieri solent, fecerunt, nihil tenentur. 1. Haec tamen actio ex causa danda est, id est si neque denuntiatum est neque scierit aut prouidere potuerit: et multa huiusmodi deprehenduntur, quibus summouetur petitor, si euitare periculum poterit. 29. quemadmodum si laqueos eo loci posuisses, quo ius ponendi non haberes, et pecus vicini in eos laqueos incidisset. 1. Si protectum meum, quod supra domum tuam nullo iure habebam, reccidisses, posse me tecum damni iniuria agere Proculus scribit: debuisti enim mecum ius mihi non esse protectum habere agere: nec esse aequum damnum me pati recisis a te meis tignis. aliud est dicendum ex rescripto imperatoris Severi, qui ei, per cuius domum traiectus erat aquae ductus citra servitutem, rescripsit iure suo posse eum intercidere, et merito: interest enim, quod hic in suo protexit, ille in alieno fecit.”
et etiam iniuriarum agere possum ut [D.47.10.13.7]. See above.
Sed fallit in casibus, ut
[D.43.28.1] See above.
[D.10.4.15] See above.
et [C.6.1.2] See above.
et [D.19.1.25]. See above.
Item quid si post prohibitionem capiat? Responsum ut diximus supra
[D.8.3.16]. See above.
Note: This is classic ‘loop’ in this kind of an exercise. You pursue what is cited, and what that cites until you return to where you started. This is a pretty good indication that you’ve got it all.
JI.2.1.12, vo in libertatem (Lyon, 1604), col. 125:
i.[e.] laxitatem ut statim sequitur

[D.41.1.5] “Naturalem autem libertatem recipere intellegitur, cum vel oculos nostros effugerit vel ita sit in conspectu nostro, ut difficilis sit eius persecutio.”
[D.41.1.44] “Pomponius tractat: cum pastori meo lupi porcos eriperent, hos vicinae villae colonus cum robustis canibus et fortibus, quos pecoris sui gratia pascebat, consecutus lupis eripuit aut canes extorserunt: et cum pastor meus peteret porcos, quaerebatur, utrum eius facti sint porci, qui eripuit, an nostri maneant: nam genere quodam venandi id erant nancti. cogitabat tamen, quemadmodum terra marique capta, cum in suam naturalem laxitatem pervenerant, desinerent eorum esse qui ceperunt, ita ex bonis quoque nostris capta a bestiis marinis et terrestribus desinant nostra esse, cum effugerunt bestiae nostram persecutionem. quis denique manere nostrum dicit, quod avis transvolans ex area aut ex agro nostro transtulit aut quod nobis eripuit? si igitur desinit, si fuerit ore bestiae liberatum, occupantis erit, quemadmodum piscis vel aper vel avis, qui potestatem nostram evasit, si ab alio capiatur, ipsius fit. sed putat potius nostrum manere tamdiu, quamdiu reciperari possit: licet in avibus et piscibus et feris verum sit quod scribit. idem ait, etsi naufragio quid amissum sit, non statim nostrum esse desinere: denique quadruplo teneri eum qui rapuit. et sane melius est dicere et quod a lupo eripitur, nostrum manere, quamdiu recipi possit id quod ereptum est. si igitur manet, ego arbitror etiam furti competere actionem: licet enim non animo furandi fuerit colonus persecutus, quamvis et hoc animo potuerit esse, sed et si non hoc animo persecutus sit, tamen cum reposcenti non reddit, supprimere et intercipere videtur. quare et furti et ad exhibendum teneri eum arbitror et vindicari exhibitos ab eo porcos posse.”
JI.2.1.12, vo difficilis (Lyon, 1604), col. 125:
Id est impossibilis. Sic
[D.17.2.23[pr] vo difficile: (At stake here is the liability of partner [the eum in the first clause] who has admitted a new partner to the partnership without the others’ consent is also fully liable for the newly-admitted partner’s actions:) “Pomponius dubitat, utrum actionem eum mandare sociis sufficit, ut, si facere ille non possit, nihil ultra socios praestet, an vero indemnes eos praestare debeat. et puto omnimodo eum teneri eius nomine, quem ipse solus admisit, quia difficile est negare culpa ipsius admissum.”
Gloss vo difficile (Lyon 1604), col. 1689: “Id est impossibile de iure. Sic
[D.5.3.25.14] (The text is speaking of a bona fide possessor of an inheritance, who does things with the inheritance and is later ousted by the true heir. The general principle is that he is not liable to the heir for what he has done except and to the extent that he has been enriched by the use of the inheritance while he possessed it:) “Si tamen pignori res hereditarias dedit, videndum, an vel sic attingatur hereditas: quod est difficile, cum ipse sit obligatus.”
et [D.46.8.22.7] (The context here is the stipulation that a proctor must make that his principal will ratify what he does in the litigation, and the issue is whether he will be liable under his stipulation against fraud if he acts in the following manner): “Si in stipulationem ratam rem haberi hactenus comprehensum fuerit ‘Lucium Titium ratum habiturum’, cum id aperte ageretur, ut heredis ceterorumque personae, ad quos ea res pertineret, omitterentur, difficile est existimari doli clausulam committi. Sane cum per imprudentiam hae personae omittantur, actio ex doli clausula competit.”
Sic econtra impossibile pro difficili, ut
[D.9.3.2] See immediately below.
Azo.
Contra
[D.9.3.[1.10], 2, [3]: “[1.10] Si plures in eodem cenaculo habitent, unde deiectum est [i.e., the thing that hit someone below], in quemvis haec actio dabitur, [2] cum sane impossibile est scire, quis deiecisset vel effudisset, [3] et quidem in solidum: sed si cum uno fuerit actum, ceteri liberabuntur.”
Accursius

Note: It would seem that Accursius well knew that ‘difficult’ does not mean ‘impossible’.
JI.2.1.12, vo persecutio (Lyon, 1604), col. 125:
Sic
[D.41.2.3.13]: “Nerva filius res mobiles excepto homine, quatenus sub custodia nostra sint, hactenus possideri, id est quatenus, si velimus, naturalem possessionem nancisci possimus. nam pecus simul atque aberraverit aut vas ita exciderit, ut non inveniatur, protinus desinere a nobis possideri, licet a nullo possideatur: dissimiliter atque si sub custodia mea sit nec inveniatur, quia praesentia eius sit et tantum cessat interim diligens inquisitio.”
JI.2.1.12, vo Illud (Lyon, 1604), col. 125:
Sic
[D.41.1.5.1] “Illud quaesitum est, an fera bestia, quae ita vulnerata sit, ut capi possit, statim nostra esse intellegatur. Trebatio placuit statim nostram esse et eo usque nostram videri, donec eam persequamur, quod si desierimus eam persequi, desinere nostram esse et rursus fieri occupantis: itaque si per hoc tempus, quo eam persequimur, alius eam ceperit eo animo, ut ipse lucrifaceret, furtum videri nobis eum commisisse. plerique non aliter putaverunt eam nostram esse, quam si eam ceperimus, quia multa accidere possunt, ut eam non capiamus: quod verius est.”
JI.2.1.12, vo Capi possit (Lyon, 1604), col. 125:
Considerata natura hominis et animalis, non divina possibilitate, licet nec omnino facilitatem considero.
JI.2.1.12, vo Sed posteriorem (Lyon, 1604), col. 125:
Sic
[D.41.1.55] “In laqueum, quem venandi causa posueras, aper incidit: cum eo haereret, exemptum eum abstuli: num tibi videor tuum aprum abstulisse? et si tuum putas fuisse, si solutum eum in silvam dimisissem, eo casu tuus esse desisset an maneret? et quam actionem mecum haberes, si desisset tuus esse, num in factum dari oportet, quaero. respondit: laqueum videamus ne intersit in publico an in privato posuerim et, si in privato posui, utrum in meo an in alieno, et, si in alieno, utrum permissu eius cuius fundus erat an non permissu eius posuerim: praeterea utrum in eo ita haeserit aper, ut expedire se non possit ipse, an diutius luctando expediturus se fuerit. summam tamen hanc puto esse, ut, si in meam potestatem pervenit, meus factus sit. sin autem aprum meum ferum in suam naturalem laxitatem dimisisses et eo facto meus esse desisset, actionem mihi in factum dari oportere, veluti responsum est, cum quidam poculum alterius ex nave eiecisset.”
JI.2.1.12, vo accidere (Lyon, 1604), col. 125:
Licet enim probetur unum, id est eam vulneratam, non tamen sequitur ut capi possit, ut
[C.4.19.10]: “Neque natales tui, licet ingenuum te probare possis, neque honores, quibus te functum esse commemoras, idoneam probationem pro filiae tuae ingenuitate continent, cum nihil prohibeat et te ingenuum et eam ancillam esse.”
JI.2.1.12, vo non capias (Lyon, 1604), col. 125–26:
Nota quod inspicitur quod evenire potest. Sic
[D.19.2.9.1]: “Hic subiungi potest, quod Marcellus libro sexto digestorum scripsit: si fructuarius locaverit fundum in quinquennium et decesserit, heredem eius non teneri, ut frui praestet, non magis quam insula exusta teneretur locator conductori. sed an ex locato teneatur conductor, ut pro rata temporis quo fruitus est pensionem praestet, Marcellus quaerit, quemadmodum praestaret, si fructuarii servi operas conduxisset vel habitationem? et magis admittit teneri eum: et est aequissimum. idem quaerit, si sumptus fecit in fundum quasi quinquennio fruiturus, an recipiat? et ait non recepturum, quia hoc evenire posse prospicere debuit. quid tamen si non quasi fructuarius ei locavit, sed si quasi fundi dominus? videlicet tenebitur: decepit enim conductorem: et ita imperator Antoninus cum divo Severo rescripsit. in exustis quoque aedibus eius temporis, quo aedificium stetit, mercedem praestandam rescripserunt.”
[D.36.1.80(78).15] “Rogatus hereditatem restituere Septicio, cum erit annis viginti, interea fundos, quos defunctus pignori acceperat, vendidit et propterea pigneraticia iudicio a debitore conventus decessit herede relicto Sempronio et iudicio nondum finito restituit hereditatem Septicio. quaesitum est, an iudicio nihilo minus ipse condemnari debeat, cum potuerit retinere (vel caveri sibi) id, quod ex causa iudicati praestaturus esset. respondit iudicii exsecutionem nihilo minus adversus heredem et post restitutam hereditatem mansisse.”
[D.35.2.73.1] “Magna dubitatio fuit de his, quorum condicio mortis tempore pendet, id est an quod sub condicione debetur in stipulatoris bonis adnumeretur et promissoris bonis detrahatur. sed hoc iure utimur, ut, quanti ea spes obligationis venire possit, tantum stipulatoris quidem bonis accedere videatur, promissoris vero decedere. aut cautionibus res explicari potest, ut duorum alterum fiat, aut ita ratio habeatur, tamquam pure debeatur, aut ita, tamquam nihil debeatur, deinde heredes et legatarii inter se caveant, ut exsistente condicione aut heres reddat, quanto minus solverit, aut legatarii restituant, quanto plus consecuti sint.”
[D.4.6.26.7] “ Si feriae extra ordinem sint indictae, ob res puta prospere gestas vel in honorem principis, et propterea magistratus ius non dixerit, Gaius Cassius nominatim edicebat restituturum se, quia per praetorem videbatur factum: sollemnium enim feriarum rationem haberi non debere, quia prospicere eas potuerit et debuerit actor, ne in eas incidat. quod verius est, et ita Celsus libro secundo digestorum scribit. sed cum feriae tempus eximunt, restitutio dumtaxat ipsorum dierum facienda est, non totius temporis. et ita Iulianus libro quarto digestorum scribit: ait enim rescissionem usucapionis ita faciendam, ut hi dies restituantur, quibus actor agere voluit et interventu feriarum impeditus est.”
[D.39.2.13.2] “Cum inter aedes meas et tuas sint aliae aedes non vitiosae, videndum est, utrum tu solus mihi cavere debeas an vero et is, cuius aedes vitiosae non sunt, an ille solus, an ambo. et magis est, ut ambo cavere debeant, quia fieri potest, ut aedes vitiosae in aedes non vitiosas incidentes damnum mihi dent. quamvis possit quis dicere non vitio incolumium aedium hoc factum, si aliae in eas incidentes damni causam praebuerunt: sed cum prospicere sibi potuerit damni infecti cautionem, non prospexerit, merito convenietur.”
Ar[g]. contra
[D.15.1.50pr] “Eo tempore, quo in peculio nihil est, pater latitat: in bonorum possessionem eius rei servandae causa mitti non possum, qui de peculio cum eo acturus sum, quia non fraudationis causa latitat qui, si iudicium acciperet, absolvi deberet. nec ad rem pertinet, quod fieri potest, ut damnatio sequatur: nam et si in diem vel sub condicione debeatur, fraudationis causa non videtur latitare, tametsi potest iudicis iniuria condemnari. sed fideiussorem datum eo tempore, quo nihil in peculio est, teneri putat Iulianus, quoniam fideiussor futurae quoque actionis accipi possit, si tamen sic acceptus est.”
ADDITIO. Ibi eventus erat impossibilis, cum nihil esset in peculio, secundum Angelum [de Ubaldis, above], vel non erat civilis nec honestus secundum Christ. [probably Chistophorus Castgellioneus (d. 1425)]. De quo brocardo dic ut per Angelum Aretinum [Angelus de Gambilionibus de Aretio (fl. 1422-51)] hic.
THE GLOSSATORS OF ROMAN LAW REVISITED: D.41.1.55
Proculus 2 epist. 

In laqueum, quem venandi causa posueras, aper incidit: cum eo haereret, exemptum eum abstuli: num tibi videor tuum aprum abstulisse? et si tuum putas fuisse, si solutum eum in silvam dimisissem, eo casu tuus esse desisset an maneret? et quam actionem mecum haberes, si desisset tuus esse, num in factum dari oportet, quaero. respondit: laqueum videamus ne intersit in publico an in privato posuerim et, si in privato posui, utrum in meo an in alieno, et, si in alieno, utrum permissu eius cuius fundus erat an non permissu eius posuerim: praeterea utrum in eo ita haeserit aper, ut expedire se non possit ipse, an diutius luctando expediturus se fuerit. summam tamen hanc puto esse, ut, si in meam potestatem pervenit, meus factus sit. sin autem aprum meum ferum in suam naturalem laxitatem dimisisses et eo facto meus esse desisset, actionem mihi in factum dari oportere, veluti responsum est, cum quidam poculum alterius ex nave eiecisset. 

[The original text:] A wild boar fell into a trap set by you for game, and when he was stuck there I extricated and carried him off (abstuli);1 do you think the wild boar I carried off was yours?2 And if you think he was yours, suppose I had turned him loose into the woods, would he in that case have ceased to be or have remained yours? And, I ask, ought the action which you would have against me, supposing he had ceased to be yours, to be given as an actio in factum? The answer given was: let us3 see if it makes a difference whether I have set the trap on public or private land,4 and if on private land, whether on mine or some one else’s,5 and, if on some one else’s, whether with or without leave of the landowner; moreover whether the boar has stuck so fast in the trap that he cannot get out by himself, or whether by further struggles he would not have got loose. Still I think the governing principle6 to be this, that if he has come into my power7 he has become mine. But if you had released to his natural liberty a wild boar who had become mine8 and he had thereby ceased to be mine, then an actio in factum9 ought to be accorded to me, according to10 the opinion11 given when a man had thrown another’s cup overboard.
Fn 1: I.e., took (accepi). Thus [D.47.2.48].

Fn 2: Answer: no, according to Johan. and V., unless the person who set the trap had taken and apprehended it.

Fn 3: He changes persons.

Fn 4: As is otherwise distinguished. [D.9.2.28].

Fn 5: Which does not seem to be of importance [referre from refert, not referro]. [D.41.1.3].[Cf. JI.2.1.12.]

Fn 6: Of this question, or of my opinion in this question, and thus here I say that the previous distinctions are rejected, according to R. Others say that the question was not answered.

Fn 7: I.e., “me” who takes him out of the trap, according to B., whence he said “I fear scandal, not a judgment to come,” when one day he was able so to take a wild animal. But according to Azo, “mine,” that is, the power of me who laid the trap, since the boar could not get out by itself. But how could it come in his power who did not know of it? [D.41.3.4.12; D.50.16.215; D.41.4.7.7; argument to the contrary [D.31.1.77.3]. H. also notes, as I have said, that the animal does not belong to you who placed the trap, until that point when you have taken it, or have the power of taking it by examining it with your eyes and by the desire to possess, according to Io. & B. & R. (argument from [D.41.2.1.21]), and M. & H. that immediately when by long struggling it cannot get itself out. What if I examine it by eyes from a distance? Answer, according to Vin., it does not become mine, because many things can happen, &c. ([D.41.1.5] [Cf. JI.2.1.13.]), although there is an argument to the contrary [D.41.2.18.2]. Accursius.

Fn 8: I.e., “me” who takes him in the trap; consider that I have already taken him. H.

Fn 9: Subsidiary to the lex Aquilia. [JI.4.3.16].

Fn 10: I.e. Like. Accursius.

Fn 11: [D.19.5.14.pr (“D.19.5.14.pr (On actions de praescriptis and in factum; Ulpian on Sabinus : In order to save his own cargo a man hurled another’s cargo into the sea; he is not liable in any action. But if he had done this for no reason, he is liable in factum, and if maliciously, for fraud.”); cf. D.41.2.3.14 (“D.41.2.3.14 (On acquiring possession; Paul on the Edict 54): Then again we possess those wild animals which we have penned up or the fish which we have placed in tanks. But those fish which live in a lake or beasts which roam in an enclosed wood are not in our possession, because they are left in their natural state of liberty. Any other view would mean that the purchaser of a wood thereby should be held to possess all the animals in it; and that is not true.”)]. Accursius.

Now that we’ve got a wild disagreement here is clear enough. What’s at stake and who’s on what side?

BULGARUS, DE DIVERSIS REGULIS IURIS ANTIQUI, sec. 195
(=D.50.17.153), ed. Wilhelm C. Beckhaus, Bulgari de diversis regulis iuris commentarius
(1856, repr. Frankfurt, 1967) pp. 146–7 [Watson and CD trans.]

Paul, On the Edict, book 65. We are bound in more or less the same ways as those by which we are also freed; we acquire by the same means as those by which we also lose. As therefore no possession can be acquired except by mind and body, so none is lost except when both have been counteracted.

[Bulgarus:] “We are bound in more or less the same ways,” etc. We are bound by contract etither by words or letters or consent. He who is obliged by a thing given is freed by the thing paid; he who is obliged by consent is freed by contrary consent, if the matter has proceeded no further (re integra), and so with the others. He says “more or less,” because however an obligation is contracted it can be taken away by words [i.e., by a contract of stipulation] or by the law itself or by an exception. But by whatever ways we acquire, by the same ways we lose on the other side. For possession is acquired by mind and body (animo et corpore), similarly for it to be lost mind and body are necessary. It is not lost by body alone, unless mind concurrs at the same time. It is, however, said to be lost by mind alone, for although you are on a piece of ground, if you nonetheless do not wish to possess it, you immediately lose your possession. If therefore you begin with the body, if you should ask whether possession is lost, I reply it is not lost by the body, but by the body and mind; if, however, you begin with the mind, I ought to respond that it can be lost by the mind.

[Placentinus, commenting on this passage from Bulgarus:] Indeed, what the Golden Mouth (i.e., Bulgarus) most notably speculated, in order to resolve the contradiction “if you begin with the mind, not if [you begin] with the body,” is to be interpreted in this way, not in foolishly searching about, but beginning with the matter itself from the mind. Indeed, if you begin with the mind, that is if you determine in your mind that you do not want to possess, even if you remain on the land, you immediately lose all possession, even natural. Clearly if you begin with the body, that is if you bodily leave the land, not however with the mind (intent) of abandoning possession, in my judgment you lose no possession

 DISSENSIONES DOMINORUM
a. DISSENSIONES DOMINORUM, sec. 169

ed. G. Haenel, Dissensiones dominorum (Leipzig, 1834), p. 246
[CD trans. Citations modernized.]

Bulgarus says that a boar who fell into a trap is not understood to be yours before you seize it or have the power of seizing it, to wit through having it under your eyes and through the affect of possession. Roger, the same. Hugo, however, say that it is immediately understood it to be yours when by long struggling it cannot get out, as [D.41.1.55].

b.  DISSENSIONES DOMINORUM, sec. 427
ed. G. Haenel, Dissensiones dominorum (Leipzig, 1834), pp. 246 note r, 536
[CD trans. Citations modernized.]

Bulgarus says that a boar who fell into a trap is not understood to be yours before you seize it or have the power of seizing it, to wit through having it under your eyes and through the affect of possession. V. [?{H)Ugo] and Y. [?Irnerius], however, say that it is immediately understood it to be yours when by long struggling it cannot get out, as [D.41.1.55]. Albericus and others on the contrary say that from the time one ceases to have it in one’s sight one loses possession, whether one is away for a long time or not. Johannes Bassianus, according to Albericus.

ODOFREDUS, LECTURA ON D.41.1.55

(Lyon, 1552, repr. Bologna, 1968), fols. 49v–50r [CD trans.]

In a trap [In laqueum]. In this law is posed a pretty case. You put a trap in some place; a boar fell into that trap and it could not get out of the trap; you were at home and did not know this. I came upon the scene and found the boar and took him out. Now there are three questions: whether I should be deemed to have taken your boar, so that I might be held for theft, or not [to have taken] your boar, because is was not in your goods and thus it became mine, and thus I am not held for theft. [Secondly] it is asked if it ceases to be yours when it was yours before and I let it loose [reading dimissi] in the woods? [Thirdly], if it ceased to remain yours, would you have any action?

Sir Pomponius wanted to decide the case, and he flies through the air. He makes a certain distinction: If the trap is placed in a public place, it seems that the boar belongs in all circumstances to the one who occupies it. If it is placed in a private place, he seems to distinguish between the situation where [the trap] is on your
 land, or on that of another. If it is on your land, either the owner [of the trap] caught the boar [reading aprum] in the trap in such a way that it could not get out, and then it is not yours, otherwise it is. Nevertheless, whatever Pomponius said, the jurisconsult who made the law said and determined this: If this boar became yours, if I took him away [reading abstuli], I shall be deemed to have taken away your boar. Hence an actio in factum will be given for the boar or for the value of the boar. And thus in another case, if we are in a boat, which is not overloaded, and one person throws [overboard] the cup of another, there will be given an actio in factum against him. It says this. ... [Various glosses on the words of lex are omitted.]

But about this I ask two things: How is it to be understood “he has become mine”? Certainly, in this way, according to Bulgarus: if you set a trap and a boar enters the trap, and I find him and take him away. And this is what our predecessors report that Bulgarus thought. One day while he was riding toward Galerium
 with one of his students, in a place where there were many swine, he found a trap [with a boar caught in it]. The student wanted to dismount and said to Bulgarus that he wanted to take the boar, so that he might have a good dinner with it. And then Sir Bulgarus said to him, “You are not speaking well.” But the student responded thus to him: “Did you not expound the law In laqueum this way, the other day when you were reading Digest [41.1]?” Bulgarus said, “I’m not changing my opinion, but I don’t want you to take the boar, not because I fear the judgment to come, but scandal or words: The peasants will make a furor and will follow after us with weapons and will perhaps beat us up badly.”

Others want to say otherwise according to Johannes [Bassianus] and Azo, and thus they write here: If you laid the trap, whether you took out the boar, as the peasants do, [or] found the boar and killed him, and afterwards returned home so as to take away the boar with other peasants, this boar has become yours. Whence if another takes it, he has committed theft against you, and hence is held in action for theft. But if you have not taken out the boar, he is not held for theft, as below [D.41.3.35], but for an action in fact, as we said in the case of the ship at the end of this law. If, moreover, the boar could escape, then if anyone takes him out of the trap, he has not taken out your boar, because the boar belongs to no one [in nullius bonis est], whence he is not held for theft, but for an action in fact, as in [D.41.1.5.1].
 And this is a good opinion.

Others say, if you laid the trap and the boar cannot escape and you did not take him out, although another takes him, he is held for theft, because in this case possession is acquired through another, as otherwise in [C.7.32.1], but normally this is not the case, as in [D.41.2.3], in the beginning. But the opinion of Johannes and Azo is better. Odofredus.
TRANSLATION PACKAGE TO GO WITH “HOW TO READ A GLOSS”

(These translations are pretty much in the order that the material appears:)

JI.2.1.7: “Things which are sacred, devoted to superstitious uses, or sanctioned, belong to no one, for what is subject to divine law is no one’s property.”

JI.2.1.4[6–]7: “ 46. Nay, in some cases the will of the owner, though directed only towards an uncertain person, transfers the ownership of the thing, as for instance when praetors and consuls throw money to a crowd: here they know not which specific coin each person will get, yet they make the unknown recipient immediate owner, because it is their will that each shall have what he gets. 47. Accordingly, it is true that if a man takes possession of property abandoned by its previous owner, he at once becomes its owner himself: and a thing is said to be abandoned which its owner throws away with the deliberate intention that it shall no longer be part of his property, and of which, consequently, he immediately ceases to be owner.”

D.41.1.31.1 (Scott trans.): “A treasure is an ancient deposit of money, the memory of which no longer remains, so that it now has no owner. Hence, it becomes the property of him who finds it, because it belongs to no one else. On the other hand, if anyone, for the sake of profit, or actuated by fear, with a view to its preservation, hides money in the ground, it is not a treasure, and anyone who appropriates it will be guilty of theft.”

JI.2.1.39: “If a man found a treasure in his own land, the Emperor Hadrian, following natural equity, adjudged to him the ownership of it, as he also did to a man who found one by accident in soil which was sacred or religious. If he found it in another man’s land by accident, and without specially searching for it, he gave half to the finder, half to the owner of the soil; and upon this principle, if a treasure were found in land belonging to the Emperor, he decided that half should belong to the latter, and half to the finder; and consistently with this, if a man finds one in land which belongs to the imperial treasury or the people, half belongs to him, and half to the treasury or the State.”
JI.2.1.7: “Things which are sacred, devoted to superstitious uses, or sanctioned, belong to no one, for what is subject to divine law is no one’s property.”
JI.3.17pr: “From his master's legal capacity a slave derives ability to be promisee in a stipulation. Thus, as an inheritance in most matters represents the legal ‘person’ of the deceased, whatever a slave belonging to it stipulates for, before the inheritance is accepted, he acquires for the inheritance, and so for the person who subsequently becomes heir.”

C.7.6.1.3 (Justinian, 531): “We know that, in ancient times, under an Edict of the Divine Claudius, if anyone ejected his slave publicly from his house when he was suffering from a dangerous illness, and did not aid him in any way, or commit him to the charge of others when he himself was unable to take care of him, or place him in a hospital, or provide for him in some other manner, the said slave would formerly enjoy Latin freedom, and if his master should die before he did, he would, with his property, belong to his successor.
“A slave of this kind shall hereafter become absolutely free, even against the consent of his master, and, having been given his property, he shall immediately become a Roman citizen, nor shall any of the rights of patronage be enjoyed by his former owner, for he who publicly drove him away from his house and family, without either assisting him, recommending him to the mercy of others, placing him in a hospital, or even paying him ordinary wages, shall be deprived of the ownership of the said slave, not only during the entire lifetime of the said freedman, but also at the time of his death, as well as afterwards.”

D.45.1.83.5: “I cannot legally stipulate for anything which is sacred or religious, or which has been perpetually destined for the use of the public, as a market or a temple, or a man who is free; although what is sacred may become profane, and anything which has been destined for public service may revert to private uses, and a man who is free may become a slave. For when anyone promises that he will give something which is profane, or Stichus, he will be released from liability if the property becomes sacred, or Stichus obtains his freedom, without any act of his. Nor will these things again become the subject of the obligation, if by some law, the property should again become profane, and Stichus, from being free, should again be reduced to servitude; as what is the consideration of both the release and the obligation can neither be delivered nor not be delivered. For if the owner of a ship, who has promised it, takes it apart and rebuilds it with the same materials, the obligation is renewed, because it is the same ship. Hence Pedius states that it can be said that if I stipulate for a hundred jars of wine, from a certain estate, I should wait until it is made, and if it was made and was then consumed without the fault of the promisor, I should again wait until more has been made, and can be delivered; and during these changes, the stipulation will either remain in abeyance or will become operative.

“These cases, however, are dissimilar, for when a freeman is promised, it is not necessary to wait until the time of his servitude, as a stipulation of this kind with reference to a freeman should not be approved ; for example, "Do you promise to deliver So-and-So, when he becomes a slave?" and also, "Do you promise to transfer that ground when, from being sacred and religious, it becomes profane?" because such a stipulation does not include the obligation of the present time, and only such things as by their nature are possible can be introduced into an obligation. We are considered to stipulate not for a species but for a genus of wine; and, in this instance, the time is tacitly included.

“A freeman belongs to a certain species, and it is not in accordance with either civil or natural law to expect an accident or adverse fortune to happen to a man who is free, for we very properly transact our affairs with reference to such property as can immediately be subjected to our use and ownership.

“If a ship is taken apart with the intention of using its planks for some other purpose, although the owner may change his mind, it must be said that the original vessel has been destroyed, and that this is a different one. If, however, all of the planks have been removed for the purpose of repairing the ship, the original vessel is not considered to have been destroyed, and when the materials are put together again, it again becomes the same; just as where beams are taken from a house with the intention of being replaced, they continue to belong to the house. If, however, the house is taken down to the level of the ground, even though the same materials are replaced, it will be a different building.

“This discussion has reference to praetorian stipulations by which provision is made for the restoration of property, and the question arises whether it is the same property.”

C.3.32.17 (Diocletian and Maximian, 293): “If you notified the person who intended to purchase your land that it did not belong to him who wished to sell it, he who bought it against your protest, or, in any other way, made a contract in bad faith, will commit an illegal act; and if you apply to the Governor of the province, he will not only order that the land which you prove belongs to you, but also the crops which the vendor is shown to have gathered in bad faith, shall be restored to you.”

C.3.32.22 (Diocletian and Maximian, 294): “There is no doubt that it is customary for all the crops along with the land to be surrendered by a possessor in bad faith; and that possessors in good faith must only restore the present crops, but, after issue has been joined, everything must be delivered up.”

JI.2.1.14: “Bees again are naturally wild; hence if a swarm settles on your tree, it is no more considered yours, until you have hived it, than the birds which build their nests there, and consequently if it is hived by some one else, it becomes his property. So too any one may take the honey-combs which bees may chance to have made, though, of course [plane], if you see some one coming on your land for this purpose, you have a right to forbid him entry before that purpose is effected. A swarm which has flown from your hive is considered to remain yours so long as it is in your sight and easy of pursuit: otherwise it belongs to the first person who catches it.”

D.8.3.16 (Watson trans.): “Divine Pius wrote thus to the fowlers: ‘It is not consonant with reason that you do your fowling on others’ land when the owners are unwilling’.” The gloss on fowlers notes: “The same is true in the case of hunting. But since fowling on another’s land is prohibited by this law, therefore that which is taken does not become his who takes it, as [C.1.14.5], and if it happens, it seems that it ought to be restored arg[umentum? it is frequently difficult to tell whether this is a noun or a verb, and some transcribers leave it simply as “arg.”] [D.3.3.46.4] and [D.5.3.52]. But I say to the contrary, as in [JI.2.1.12, 13, and (probably) JI.2.1.12 vo plane], and arg. [C.6.2.22.3]. But can the hunter be distrained while he is still in the field so that he return what he has captured? Say that he cannot, as arg. [Nov.134.7], again of this law, too. But let [the owner] bring an action of iniuria, as [D.47.10.13.7].”
C.1.14.5 (Theodosius, 439): “There is no doubt that he violates the law who, while obeying its letter attempts to destroy its spirit, for he will not escape the legal penalties prescribed, if, contrary to the intention of the law, he frequently and fraudulently takes advantage of its words; for We desire that no agreement, act, or convention shall take place between any contracting parties when the law forbids this to be done.
“We order that this shall apply to all legal interpretations in general, whether they are old or new, so that it will be sufficient for a legislator merely to have prohibited what he did not wish to be done; and that it is permitted to ascertain other matters from the intention of the law, just as if they had been expressed, that is to say, that where anything is forbidden by law and is done, it shall not only be void, but be considered as if it had not been done at all; although the legislator may have only made the prohibition in general terms, and did not expressly state that what had been done should be considered void. If, however, any act should be performed on this account, or on account of what had been done after the law had forbidden it, We direct that it shall be void and of no effect. Hence, in accordance with the above-mentioned rule, by which We have decided that where any act done contrary to law shall not be observed, it is certain that a stipulation of this kind will not hold, nor a mandate be of any force, nor an oath be admitted.”

D.3.3.46.4: “An agent is required to render an account in good faith in matters connected with litigation, just as he is required to do in other business transactions. Therefore, whenever he obtains anything in a suit, whether he does so directly on account of the claim, or indirectly by means of it, he must surrender it in an action of mandate; so that if, by mistake, or through the erroneous decision of the judge, he obtains something that was not due, still, he must surrender it also.”

D.5.3.52: “Where a possessor has obtained dishonorable profits from an estate, he will be compelled to surrender them also, lest a strict construction may give him the benefit of profits not honorably acquired.”

C.6.2.22.3 (Justinian, 530): “A second doubt arose among the ancient authorities, that is to say, what should be decided where someone borrowed property for use, and another stole it from him, and the latter, having been sued, had judgment rendered against him, not only for what was stolen, but also for the penalty of theft, and the owner afterwards came in and desired to collect the entire amount of the judgment, as being rendered for property belonging to him ?
“In cases of this kind the ancient jurists were also in doubt whether only his property, or the value of the same, should be delivered to the owner, or whether the sum exacted as a penalty should also be paid to him. And although various opinions were held by them on this point, and Papinianus himself made different statements regarding it, We have decided that notwithstanding the conflicting opinions of Papinianus, not his first, but his second conclusion, should be adopted, in which he held that the profit ought, by no means, to come into the hands of the owner of the property. For he who has borne the risk should also obtain the advantage; so that he who received the property as a loan will not suffer any loss, but will be permitted to enjoy the benefit resulting from his efforts.”

Nov. 134.7: “For the reason that We have ascertained that in many places in Our Empire a great injustice is frequently committed, namely, that creditors presume to detain the children of their debtors by way of pledge, and employ them in servile occupations, or hold them under a lease, We forbid this practice, and order that when a creditor commits such an act, he shall not only lose his claim, but shall also pay an amount equal to it to him whom he detains, or to the parents of the latter; and he shall afterwards be subjected to corporeal punishment by the magistrates of the district, for the reason that he had the audacity to retain possession of a free person as security for a debt, or to lease him, or to take him in pledge.”

D.47.10.13.7: “Where anyone prevents me from fishing, or casting a net in the sea, can I bring the action for injury against him? Some authorities hold that I can do so, and among them is Pomponius. The majority, however, hold that the case is similar to that of a person who is not suffered to bathe publicly, or seat himself in a theatre, or go into, sit down, or associate with others in any public place, or where anyone does not permit me to make use of my own property, for he can be sued in an action for injury.”

D.41.1.3: “So far as wild animals and birds are concerned, it matters not whether they be taken on one’s own or on someone else’s land. Of course, a person entering another’s land for the purpose of hunting or fowling can, if the latter becomes aware of it, lawfully be forbidden entry by the landowner.”

gloss on ‘forbidden’: “Although one cannot be prohibited as an initial matter (principaliter) from seizing what belongs to no one, nonetheless as a consequence when one is prohibited from entering one is also prohibited from taking. Again note that that I can prohibit someone coming onto my property, or even forcibly (manu) resist, as:”

D.9.2.2[8-]9 around the beginning [Scot trans.]: “28. Where persons dig pits for the purpose of catching bears or deer, and do this on the highway, and anything falls into them and is injured, they will be liable under the Lex Aquilia; but they will not be liable if they dug the pits in some other place where this is ordinarily done. (1) This action, however, should only be brought where proper cause is shown; that is to say, where no notice was given, and the owner had no knowledge, and could not provide against the accident. And indeed, a great many instances of this kind are encountered, in which a plaintiff is barred if he could have avoided the danger; 29. just as if you set traps in a place where you have no right to set them, and the cattle of a neighbor are caught in them. (1) If you cut off my roof which I have permitted to project over your house without any right; Proculus states that I am entitled to an action against you for wrongful damage, as you should have sued me, alleging that I had no right to have a projecting roof; and it is not just that I should suffer damage through your cutting off my timbers. A contrary rule is to be found in a Rescript of the Emperor Severus, who stated in said Rescript to a party through whose house an aqueduct was carried without any servitude existing, that he had a right to destroy it himself; and this seems reasonable, for the difference is that in one instance a man built the roof on land which belonged to him and in the other, the party built the aqueduct on the premises of someone else.”
D.43.28.1: “The Praetor says: "Where any nuts fall from the premises of your neighbor upon yours, I forbid force to be employed to prevent him from gathering them, and carrying them away within the space of three days."
“(1) All kinds of fruits are included under this term.”

D.10.4.15: “Treasure which belongs to me is buried in your land and you will not permit me to dig it up. So long as you do not remove it from the place in which it is, Labeo says that I am not legally entitled to an action for theft, or to one for production on this account, because you were not in possession of the said treasure, nor have you acted fraudulently in order to avoid having possession of the same, since it may be that you do not know that the treasure is in your land. It is not unjust, however, where I make oath that I do not assert this claim for purpose of annoyance, if an interdict or a judgment should be granted to the effect that you shall not employ force against me to hinder me from digging up, raising, and removing the said treasure, if I take no steps to prevent security for the avoidance of threatened injury being furnished you, on account of my acts. Where, however, the treasure is stolen property, I am entitled to an action for theft.”

C.6.1.2 (Diocletian and Maximian): “It is the duty of the Governor to grant authority to seek for fugitive slaves.”

D.19.1.25: “When anyone purchases a vintage which is not yet harvested, and is forbidden by the vendor to gather the grapes, he can avail himself of an exception against him if suit is brought for the purchase-money, and not for the recovery of the property which was sold, but not delivered. But if, after delivery has been made, the purchaser is forbidden to press the grapes which have been gathered, or to remove the new wine, he can bring an action for production, or for injury committed, just as if he were forbidden to remove any other property whatsoever which belonged to him.”

D.41.1.5[pr]: “Wild animals are understood to recover their natural freedom when our eyes can no longer perceive them; or if they can be seen, when their pursuit is difficult.”

D.41.1.44: “Pomponius discusses the following point. Wolves carried away some hogs from my shepherds; the tenant of an adjoining farm having pursued the wolves with strong and powerful dogs, which he kept for the protection of his flocks, took the hogs away from the wolves, or the dogs compelled them to abandon them. When my shepherd claimed the hogs, the question arose whether they had become the property of him who recovered them, or whether they were still mine; for they had been obtained by a certain kind of hunting.

“The opinion was advanced that, as where animals were captured on sea or land, and regained their natural freedom, they ceased to belong to those who took them, so, where marine or terrestrial animals deprive us of property, it ceases to be ours when the said animals have escaped beyond our pursuit. In fact, who can say that anything which a bird flying across my courtyard or my field carries away still belongs to me? If, therefore, it ceases to be mine, and is dropped from the mouth of the animal, it will belong to the first occupant; just as when a fish, a wild boar, or a bird, escapes from our control, and is taken by another, it becomes the property of the latter.

“Pomponius inclines to the opinion that the property continues to be ours, as long as it can be recovered; although what he states with reference to birds, fishes, and wild beasts is true. He also says that if anything is lost by shipwreck, it does not immediately cease to be ours, and that anyone who removes it will be liable for quadruple its value. And, indeed, it is better to hold that anything which is taken away by a wolf will continue to be ours as long as it can be recovered. Therefore, if it still remains ours, I think that an action on the ground of theft will lie. For if the tenant pursued the wolves, not with the intention of stealing the property (although he might have had such an intention), but admitting that he did not pursue them with this object in view, still, as he did not restore the hogs to my shepherd when he demanded them, he is held to have suppressed and concealed them; and therefore I think that he will be liable to an action on the ground of theft, as well as one to produce the property in court; and after this has been done, the hogs can be recovered from him.”
D.17.2.23[pr]: “Pomponius is in doubt as to whether it will be sufficient for the said partner to assign to his associates the right of action which he has against the newcomer, in case of loss, if the latter should not prove to be solvent, or whether he should fully indemnify them. I think that he who admitted the new partner will be liable to indemnify them entirely, because it would be difficult to deny that he was to blame for doing so.”

D.5.3.25.14: “Where, however, he pledged some of the assets of the estate, should it be considered whether he has used any of said assets? This is a difficult question to answer, as he himself is liable.”

D.46.8.22.7: “If, in a stipulation for ratification, it was expressly stated that Lucius Titius would ratify the transaction, as it was clearly the intention that the ratification of the heir and the other parties in interest should be omitted, it is difficult to hold that the clause having reference to fraud becomes operative. When the above-mentioned persons are omitted through inadvertence, an action under the clause having reference to fraud will undoubtedly lie.”

D.46.8.22.7: I don’t think that the Pennsylavania group’s translation of this is right, and in any event, it is translating the Mommsen rather than the Vulgate (and stereotype’s) edition of this passage. (Mommsen added an extra clause.) What we have in the Latin, comes out pretty clearly as: “If a stipulation for ratification goes only so far ‘Lucius Titius will ratify’, since this is clearly done in such a way that the heir and other persons to who are concerned with the matter are omitted, it is difficult to imagine that the clause against bad faith comes into play. Clearly, when these persons are omitted through imprudence, an action on the clause against fraud lies.”

D.9.2.1.10 “Where several persons occupy the same room and something is thrown down from it, this action will be granted against any one of them; [D.9.2.2] Since it is absolutely impossible to know which of them threw it down or poured it out [D.9.2.3] And suit can be brought for the entire amount, but where it is brought against one of the parties the others will be discharged.”
D.41.2.3.13: “Nerva, the son, thinks that we can possess movable property, with the exception of slaves, as long as it remains in our charge; that is to say, as long as we can obtain natural possession of it, if we wished to do so. For if a flock should be lost, or a vase should fall in such a way that it cannot be found, it immediately ceases to be in our possession, although no one else can obtain possession of it; but the case is different where anything cannot be found which is in my charge, because it still remains in the neighborhood, and diligent search will discover it.”
D.41.1.55: A wild boar fell into a trap set by you for game, and when he was stuck there I extricated and carried him off (abstulit); do you think the wild boar I carried off was yours? And if you think he was yours, suppose I had turned him loose into the woods, would he in that case have ceased to be or have remained yours? And, I ask, ought the action which you would have against me, supposing he had ceased to be yours, to be given as an actio in factum? The answer given was: let us see if it makes a difference whether I have set the trap on public or private land, and if on private land, whether on mine or some one else’s, and, if on some one else’s, whether with or without leave of the landowner; moreover whether the boar has stuck so fast in the trap that he cannot get out by himself, or whether by further struggles he would not have got loose. Still I think the governing principle to be this, that if he has come into my power he has become mine. But if you had released to his natural liberty a wild boar who had become mine and he had thereby ceased to be mine, then an actio in factum ought to be accorded to me, according to the opinion given when a man had thrown another’s cup overboard
JI.2.1.12 gloss on ‘happen’: “Though one thing was proved, i.e. that it [the animal] was wounded, nevertheless it does not follow that it could be caught, as:
C.4.19.10: “Neither the circumstances attending your birth (even though you can prove that you are freeborn), nor the offices which you allege you have held, are sufficient evidence that your daughter was born free; for there is nothing which prevents you from being freeborn, and her from being a slave.”
JI.2.1.12 gloss on ‘that you might not take [it]’: “Note that is examined what could happen, as:”
D.19.2.9.1: “What Marcellus stated in the Sixth Book of the Digest may be added, namely: "If an usufructuary rents a tract of land subject to an usufruct, for five years, and dies; his heir will not be liable to permit him to enjoy the same, any more than a lessor would be liable to a lessee after a house has been destroyed by fire. But whether the lessee will be liable to an action on the lease to collect the rent during the time he was in the enjoyment of said property, is a question asked by Marcellus; just as he would have been compelled to pay, if he had leased the services of a slave subject to an usufruct, or a lodging. He states that the better opinion is that he will be liable; and this is perfectly just. He also asks if the lessee should incur any expense on account of the land through the expectation of enjoying it for five years, whether he can recover the same. He says that he cannot do so, because he should have foreseen that this would take place. But what if the usufructuary had not leased the land to him as such, but as the owner of the same? He will certainly be liable, for he deceived the lessee; and this the Emperors Antoninus and Severus stated in a Rescript. They also stated that, where the house has been destroyed by fire, the rent must be paid for the time that the building stood.”
D.36.1.80(78).15: “An heir who was charged to transfer an estate to Septitius, when he reached the age of twenty years, in the meantime sold certain lands which the deceased had received by way of pledge; and having been sued by the debtor on account of the pledge, died, leaving Sempronius his heir, who transferred the estate to Titius before the case was decided. The question arose whether Sempronius himself should, nevertheless, have judgment rendered against him; for he could have retained the property in his hands, or could have exacted security for what he might be compelled to pay if he was defeated in court. The answer was that the judgment against the heir could still be executed after the delivery of the estate.”
D. 35.2.73.1: “Very serious doubts arise with reference to certain matters, the condition of whose accomplishment depends upon the time of the death of the testator; that is to say, where a debt is due under a condition, shall it be counted as part of the assets of the stipulator, or shall it be deducted from the estate of the promisor? Our present practice is that the amount which the obligation will bring, if sold, shall be considered as added to the estate of the stipulator, but deducted from that of the promisor; or the question can be settled by the parties giving security to one another; so that the claim may be considered as absolutely due, or as if nothing was due at all; therefore the heirs and the legatees can furnish one another security, so that, if the condition should be fulfilled, the heir may pay to the legatees the amount which he has withheld, or the legatees may refund whatever they have received in excess of that to which they were entitled.”
D.4.6.26.7: “If any unusual holiday should be appointed, for instance, because of some fortunate event, or in honor of the Emperor, and for this reason the prætor refused to hear the case, Gaius Cassius expressly stated in an Edict that he would grant restitution, because it was held this must have been done by the prætor, for the ordinary holidays ought not to be taken into account, as the plaintiff could and should foresee them, so as not to interfere with them; which is the better opinion, and this Celsus also adopts in the Second Book of the Digest. But when holidays are responsible for lapse of time, restitution ought only to be granted with reference to the said days, and not on account of the entire time; and this Julianus stated in the Fourth Book of the Digest, for he says that where rescission of usucaption takes place, those days must be restored during which the plaintiff was willing to act, but was prevented by the occurrence of the holidays.”
D.39.2.13.2: “Where another house, which is in good repair, stands between mine and yours which is ruinous, let us see whether you alone should give security to me, or whether he, whose house is in good condition, should alone obtain security; or whether I can require it of both of you. The better opinion is that both should furnish security; because it is possible that the ruinous house might injure mine by falling upon the one which is in good condition, although it may be said that this did not take place through any defect in the building, which was in good repair, if the other, by falling upon it, causes me damage. But, as the owner of the intervening house could have protected himself by obtaining security against threatened injury, it is but reasonable that he should be liable to an action.”
Argument to the contrary:

D.15.1.50pr “At the time when there is nothing in the peculium, the father conceals himself, I, being about to bring an action De peculio against him, cannot be placed in possession of his property for the purpose of preserving it, because he who would be entitled to be discharged from liability if he had joined issue, is not concealing himself for the purpose of committing fraud. Nor does it make any difference if it should happen that a judgment against him may result; for, also, if a debt is due at a certain time, or under some condition, the party is not held to conceal himself on account of fraud, although he may be unjustly condemned by the judge. Julianus, however, thinks that a surety given at the time when there is nothing in the peculium is liable, since the surety can be accepted for a future right of action if he is accepted in this way.”
ADDITION. “There the outcome was impossible, since nothing was at risk, according to Angelus, or it was not civil or honest, according to Christ[opher]. Concerning this brocard say as per Angelus Aretinus here.”
� The Accursian gloss on this (Lyon, 1604, col. 142) suggests that if opera are data, the treasure belongs entirely to the owner of the land, citing C.10.15.un, which seems to be on point. Indeed, it may the source of this paragraph, because the rescript of Hadrian does not seem to have survived.


� The language in single quotes is Greek. I have supplied the Latin translation given in the stereotype edition.


� The work probably dates from the 1260’s.


� Changing persons along with the text.


� Savigny, Geschichte, 4:93 suggests that this is gegend von Bologna.


� See below p. XIII–4.
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