Question 1. In the Petersen case, was the main focus on the fact that the courts figure out what easements prohibit by examining the intent of the parties? or was there something more?
Answer 1. In Petersen, the issue was whether this particular kind of negative easement was permissible in CA. The fact that it was well drafted and clear, at least in my view, made it easier for the court to say, in effect: “Let the parties do what they want to do.”

Question 2. Are easements in gross considered in personam? Also are easements in gross, by default, conveyable?

Answer 2. I don’t know what you mean by in personam here. All easements, if they are easements at all, are in rem in the sense that they give one an interest good as against the whole world and that they may be vindicated by an action, such as an action to quiet title, that is available only to those who have interests in real property. Whether easements in gross are conveyable was throughout the 20th century a matter of some controversy. It may still be in some jurisdictions. There’s a long note on this topic starting on p. S395. If you are still unclear, try me again.

Question 3. Is it true that the existence of the common plan at the time first burdened lot is sold is sufficient to take out of SoF (even if not recorded) and that the Court will imply a negative equitable servitude so long as the owner of burdened land had notice of the restriction? Is seems like the “must be recorded” requirement from Riley is the exception to the general rule.

Answer 3. Riley dealt with the problem that other courts have found troublesome as well. Even if I know that there is a common plan, some courts, of which the Riley court was one, will not impose a restriction on land if no one has ever agreed to it so far as my land is concerned. Courts that allow the covenant to be implied do so by saying that the first deed out pursuant to a common plan imposes the restrictions on all the land in the common plan retained by the grantor. In Riley, however, it would seem that the deed in question was the first deed, and there was no record evidence of the common plan at the time that Riley took.

Question 4. If the benefit of a covenant is held in gross (i.e. is personal/doesn’t touch and concern the land), then can the burden of the covenant still run with the land? It seems like this should be the case, but Gilbert’s §1255 says that when the benefit is held in gross, courts find that the burden doesn’t run with the land.

Answer 4. Gilbert’s is certainly right when it says that some courts have said (or implied) that if the benefit is held in gross, the burden won’t run with the land. (It is interesting, however, that the two cases that he cites for the proposition (Snow and Neponsit) both held that the burden did run, i.e., they found ways to find that the benefit was not in gross. Richmond is clearly to the contrary, i.e., the benefit ran even though there was no showing that the club owned any land to which the benefit attached. So I suppose that my disagreement is with the bald statement in §1255 that the non-running of the burden if the benefit is held in gross is the ‘majority’ rule.

Question 5. According to my notes, the benefit of a covenant that is held in gross and the benefit of an easement in gross can be assigned to someone. But assigning the benefit is different than conveying the benefit, right? Is it correct to think about “assignment” as just letting someone else have the benefit that you would have had - but it still ends with the holder of the covenant/easement dies?

Answer 5. The distinction that you draw here between a ‘conveyance’ and an ‘assignment’ is not normally made. ‘Assignment’ is normally thought to be a species of the genus ‘conveyance’. There are cases that hold that the benefit of an esement in gross is personal to the benefit-holder, even though the burden runs with the land. The couple that I know of that say this are so confused that it is hard to know what the effect of the conveyance of such a personal benefit might be. I suppose one possibility would be that they create a kind of easement pur autre vie, i.e., that the interest lasts only so long as the original grantee is alive. I doubt that any court would hold that if the second grantee of the easement died first, the easement reverted to the original grantee. I’m not saying that one couldn’t set it up in such a way as to make this happen, but I doubt that any court would so hold just on a categorical basis.

Question 6. You said the notice requirement for covenants running w/ land only exists in equity, but Gilbert says it exists both at law and in equity. Is there ambiguity on this point?

Answer 6. I think that Gilbert’s §1216 is misleading when it says the same notice requirement with regard to real covenants also applies to equitable servitudes, and §§1260 to 1263 do little to clarify it. Here’s the scoop: The recording act applies to both real covenants and equitable servitudes. Hence, in states that have a notice element in their recording statutes one may defend an attempt to enforce either a real covenant or an equitable servitude on the ground that one took as a bfp without notice under the recording act. But the notice requirement in the case of equitable servitudes is stronger because notice substitutes for privity in equitable servitudes. Hence, the following differences:


(1) The Recording Act is a defense. It must be raised by the defendant, and the defendant has the burden (in most jd’s) of showing the absence of notice. (That’s a tough row to hoe. It’s essentially proving the negative, though it’s made easier in some jd’s by saying that the burden shifts when the defendant has shown the absence of record notice.)


(2) In at least some jd’s (Waldrop v. Brevard was the example that we used), the plaintiff seeking to enforce an equitable servitude must show that the record notice was in the defendant’s direct chain of title. Waldrop held that because the interest in that case was an easement, the defendant could not raise a recording act defense even where the evidence of the easement was in another deed from a common grantor. The same doctrine would probably also apply to a recording act defense to a real covenant.

Question 7. The doctrine of Changed Conditions simply applies when conditions have changed so much that it makes a covenant void and calls for a renegotiation between the two interested parties?
Answer 7. It doesn’t make the covenant void, at least that’s not the way the doctrine is usually stated. It makes the covenant unenforceable in equity. Technically, one can still sue at law. But, normally, perhaps always, there aren’t any damages because of the changed conditions. And, yes, nothing prevents the parties from starting out all over again and negotiating another covenant.

