Question 1. I was wondering if, when O conveys an estate "to my daughter D when she marries bachelor B," this conveys property that D brings into the marriage or if it is considered as property that she and D acquire jointly.  I guess it's about timing.  Clearly, before marriage D has a springing executory interest in the estate. This interest becomes possessory when she marries.  Because she has an interest before marriage, it seems that she brings it with here into the marriage whereupon the executory interest in the estate ripens into a possessory interest that vests in her. Therefore, once the property vests, under community property laws, it remains her separate property and the husband has no interest in it unless he somehow improves the estate. On the other hand, I understand that on our exam we're supposed to presume that a grant or devise to two or more persons creates a tenancy in common.  Is there any way that community property laws interact with the dynamics of a tenancy in common to alter my interpretation? 

Answer 1. The hypothetical that you pose would almost certainly create separate property in D, as it seems to be a donative transaction. My focus would be not on "what she brought into the marriage," but, rather, on the donative nature of the transaction. That way I don't have to worry about whether someone "brought it into the marriage," when she acquired the possessory interest at the precise moment when she married. The statutes concerning grants to two or more persons are generally confined to common-law tenancies. If the jurisdiction also has community property, then there has to be a separate statute or court decision that deals with it.

Question 2. Even in a place where a devise to two or more persons creates a tenancy in common (as is the situation in our exam) can there by a tenancy by the entirety if the devise is to a husband and wife? Moreover, if there is language in a deed to two or more persons expressly giving the right of survivorship could this create joint tenancy?

Answer 2. If the jurisdiction has the tenancy by the entireties, then a grant "to A and B, husband and wife" almost certainly is enough to create it and overcome the presumption of the statute. In addition, a number of jurisdictions, like Wisconsin, except gifts to husband and wife from their statute reversing the common-law presumption. What is enough to reverse the presumption where the grantees are not husband and wife is the subject of some confusion. Specific mention of the right of survivorship certainly helps. There are some jurisictions, however, where mention of the right of survivorship may lead the court to interpreting the grant as being to A and B during their joint lives with alternative contingent remainders in the survivor.

Question 3. I know that a joint tenant can sever the right of survivorship when he conveys his share to another person. I belive the same is true if he conveys his share to one of the original joint tenants. My question is what is the result of that conveyance. Suppose A,B,and C are joint tenants. A conveys to C. Do [B,C] hold 2/3 share as joint tenants and C holds a 1/3 share as tenant in common. It seems like this would make a difference if C died before B b/c then C's 1/3 share held as a tenant in common would pass down to his heirs while B would be the sole owner of the 2/3 share.

Answer 3. I know of no authority on this question, but the logic would suggest just what you suggest. After the conveyance, C holds an undivided 1/3 with B as a joint tenant, and an undivided 1/3 as a tenant in common with the joint tenants B and him/herself. For a joint tenancy (or a tenancy by entireties) to make up a share of a tenancy in common is not unusual. Those who are joint tenants have the right of accrual (ius accrescendi); those who are tenants in common do not.

Question 4. Does the tenancy in partnership exist in CL? Are we supposed to apply this form of joint ownership? If so, do you have any recommendations on how to better understand this ownership?

Answer 4. Tenancy in partnership is not a common-law tenancy. It is entirely a creature of statute. Hence, if I gave you anything about it, I'd have to give you the statute. I'm unlikely to do this on the objective portion of the exam.

Question 5. On DKM p. 515 #2, O conveys “to myself for life, rdr to A and B their heirs and assigns forever.” It seems (according to Gilberts and Wisconsin 1979 statute) that you don’t need a straw man to convey to yourself and make a joint tenancy for yourself and someone else. Here, though, O does not seem to be trying to make a joint tenancy between himself, A, and B. What happens when O conveys to himself for life? Is it void and is erased, in which case it just becomes “to A and B their heirs and assigns forever” which is assumed to create a tenancy in common?

Answer 5. Good question, and it's not solved by the cited case, because the cited case did not contain the feature (at least it doesn't say that it did) that the grantor retained a life estate. The reason why an owner in fee couldn't create a joint tenancy in him/herself and another at common law is because the unity of time was violated. The grantor already had an interest in the property. A deed to one's self for life remainder to someone else did not create a life estate in the grantor because s/he already had the fee. Such a deed could, however, be interpreted as creating an executory interest in the remainderman, and that's one way of interpreting what was done in Abbot v. Holway. Hence, I think it's highly unlikely that any court would hold either at common law or today that a conveyance in the form described would deprive O of his/her interest for life.

Question 6. Generally (specifically for the objective portion of the exam), if there are conflicts between states on certain issues how should we interpret the relevant rule? For example, in a post MWPA tenancy by the entirety conveyance by one spouse – the majority of states say that this is not allowed b/c cannot convey without the consent of the other, but a minority of states say this is ok b/c each has right to convey his/her interest. Which is the relevant rule?

Answer 6. If there are conflicts between the states, and the conflict is not solved by the assumptions given at the beginning of the objective questions any objective question that does not give you the state of the law is a bad question. I don't think there are any, but if you find one, tell me so in a brief note on the last page of the exam.

Question 7. Should we assume curtesy consummate and dower have been abolished everywhere and if not if curtesy at least has been?

Answer 7. Do not assume anything that is not stated in the assumptions. In this case, however, assumption (7) states: "(7) the common-law estates of dower and curtesy have been abolished."

Question 8. What is the effect of the Married Women’s Property Act on tenancy by entirety? I believe in class you said it converted to a joint tenancy in most jurisdictions, but where it survived spouses were allowed to convey their half interest. But Gilbert does not say that it usually converted; instead, Gilbert writes that the solution was to give the wife equal possessory rights as the husband and to forbid either spouse to convey without the consent of the other.

Answer 8. You should read Gilbert's §§635-660 again. It's quite accurate, though I would not have put it quite in the order that Krier did. As §660 says, about half of the states don't recognize the entirety, but half of them do, and they include some of the most populous (but not CA, which is a community property state). I certainly did not say in class that the MWPA converted the entirety into a joint tenancy. I did say that in those states that do not recognize the entirety an attempt to create one will probably result in a joint tenancy. I don't think that Gilbert's deals with this issue.

