I’m putting the questions that I have received so far this year (Spring 2019) at the top without numbers. The numbered questions that follow are from previous years.

Question. Explain burden and benefit as it pertains to covenants 
· Is the burden created by the negative covenant, that is, the promise to not do something 
· Is the benefit created by the positive covenant, that is, the promise to do something

Answer: All covenants both affirmative and negative have both a burden and a benefit. The term is less commonly used in the case of easements, but it can be so used. If it is, it will apply to both affirmative and negative easements.

Question: Run - means to be handed down to the subsequent successor?

Answer: Run with the land means that the burden or benefit of a covenant will pass to the successor in title to the covenantor or covenantee.
Question: Type of privity required for a burden to run in covenants. Is it only horizontal or just mostly horizontal, that is, a majority in states?

Answer: Whether horizontal privity is required in any state is a matter of some doubt. I said that you needn’t worry about it. Vertical privity is required, however, for covenant to run at law in most, perhaps all, states.

Question. In many states, the burden of the covenant will run at law (the covenant may be enforced against Assignee 2) only if there is both horizontal and vertical privity?

Answer: It has been a long time since any court refused to enforce a covenant because of lack of horizontal privity. For vertical privity see above.

Question: Explain plats as it pertains to easements.

Answer: Put together Putnam v. Dickinson, p. S414 with p. 3 of the Class outline for 2 April http://www.law.harvard.edu/faculty/cdonahue/courses/prop/lec/outCl26.pdf. Easements can be implied from a plat, even though they are not stated.

There are some questions about the recording act here and some under ‘Conveyancing’. Also, dividing these questions between easements and covenants means that some of the disucssion of notice and recording (which applies to both) is found in each section. Also, Cooke v. Ramponi is discussed in the covenants section because of its relationship to Riley.
Question 1. I'm wondering about why courts prefer to construe easements instead of covenants (why the burden of proof is in favor of easements rather than covenants). I understand why an easement that doesn't satisfy the SoF would become a license, because easements are hard to get rid of, but that logic would seem to extend to covenants as well. Is it because covenants are more complicated? Or am I over-thinking this and it's just easier for a court to interpret something as an easement because there isn't the requirement of direct chain of title? 

Answer 1. I got this question twice, and my second answer was a lot better than the first: I’m not sure that there is a general preference for construing ambiguous instruments as as easements rather than covenants. There is a presumption in favor of interpreting language that could create an affirmative easement as creating one. That is because it is difficult to word such a privilege in promissory terms. Waldrup did have promissory language in it, but the court went ahead and interpreted it as an affirmative easement, because it preferred the results that it got by doing so in that case, i.e., no requirement of recording in the chain of title and no changed conditions. The town had done what it could do, and I think the court was reluctant to cause problems for the town when it had been foresighted.

The preference, however, is broader than just Waldrup. It lies in the notion that there is a real difference among the four possibilities: affirmative easement, negative easement, negative covenant, affirmative convenant. Covenants came after easements historically. They filled in the gap when the courts got restrictive about negative easements. They allowed, at least some situations, the imposition of affirmative obligations on the holder of the burdened land (something that you can’t do with an easement). There were never any real problems with almost any kind of affirmative easement, so covenants weren’t really needed there.

Question 2. I was also wondering if we could discuss the comparison between negative and positive easements and negative and positive covenants. I know there is a lot of material available on it, but for some reason I’m struggling to get it fixed in my memory. 

Answer 2. The graphic that I use for affirmative (not positive) and negative easements and negative and affirmative covenants helps some people but doesn’t help others. I’d be happy to talk about it tomorrow, but here’s the basics: Affirmative easements and affirmative covenants are opposites: An affirmative easement allows the holder of the benefit of the easement to do something with regard to the burdened land that s/he would not otherwise be allowed to do. An affirmative covenant requires the holder of the burdened land to do something that s/he would not otherwise be obliged to do. Negative easements and negative covenants, however, are the same thing, just worded differently. In both cases they prevent the holder of the burdened land from doing something that s/he would otherwise be allowed to do.

These distinctions depend on there being a clear line between doing and not doing. As you learned in your torts class, that distinction is not so clear as it might first seem.

Easements:

Question 3. Can you clarify what an easement in gross is? What I have in my notes currently is: an easement in gross does not benefit the owner in the use and enjoyment of his own land; it merely gives him the right to use the servient land.

Answer 3. An easement in gross may benefit the easement-holder in the use and enjoyment of his/her land. It also may not. What distinguishes an easement in gross is that it is not attached to the ownership of any particular piece of land, so that when the holder of the easement parts with the land, the easement goes with it. Easement in gross in this sense is the opposite of an appurtenant easement. Lots of easement writers don’t say which they have in mind. In those situations courts have a constructional preference for appurtenant easements. One of the tests that they use is whether the easement benefits the easement-holder in the use and enjoyment of his/her land.
Question 4. I was hoping to check on my understanding of easement. Is the following summary of the doctrines correct? The appurtenant easement passes automatically with the dominant tenement, regardless of whether the easement is even mentioned in the conveyance. The burden of the easement appurtenant also passes automatically with the servient tenement, unless the new owner is a bona fide purchaser without notice of the easement. An easement in gross is usually not transferable unless it is for commercial purposes. Is it correct that we do not do privity analysis for easement transferability? 

Answer 4. The benefit of an appurtenant easement is automatically conveyed when the dominant tenement is conveyed, regardless of whether the easement is mentioned in the conveyance. The burden of an appurtenant easement also passes automatically with the conveyance of the servient tenement, unless the new owner has a defense under the recording act. I would not say that an easement in gross is usually not transferable unless it is for commercial purposes. That was the doctrine of the First Restatement and is probably too restrictive as a statement of current law. A better summary of the doctrine is found in the online questions under ‘Easements and Covenants’ (currently Question 5). We do not normally speak of privity in the context of easements, although what you correctly described above as the law with regard to appurtenant easements bears a distinct resemblance to vertical privity

Question 5. I just have one quick question about easements in gross. Is it an inheritable interest?

Answer 5. There’s so much conflicting doctrine out there about easements in gross that I would hesitate to make a general statement about it. I rather doubt that any court in the US today would say that easements in gross are not inheritable as a general matter, and the trend seems definitely in the direction of making them alienable. There are, however, some relatively recent cases which have parsed the language of the grant of an easement in gross to find that it was not intended to be alienable.

Question 6.

Notice in easements. You’ve already posted a question similar to this one, but the student posed a hypothetical involving the NC recording act. I want to ask, regardless of the type of recording act in a state, must the new owner of a servient tenement have had notice of the easement in order for the easement to be enforceable against him? 

Answer 6.

The property-owner must have notice of the easement in all jurisdictions that have a notice or race-notice recording act if the holder of the easement wants to ensure that the property-owner does not have a defense under the recording act. But the recording act is a defense. The person seeking to take advantage of the act has the burden of showing that s/he qualifies under the act. On the other hand, demonstration of notice is part of the case in chief of someone seeking to enforce a covenant in equity (an equitable servitude). Waldrop also drew a distinction as to the scope of the search necessary to show no notice. Not every state has this rule, but it certainly could be applied in a state that did not have a pure race recording act. [As indicated in the question, there is more about this below.]

Question 7. Say A allows B’s land to have appurtenant affirmative easement on A’s land to use driveway. This grant meets the Statute of Frauds requirements. However, B did not record the easement and we are in a state that requires Notice (Recording Act). Say A sells his land to C.  C is a bonafide purchaser and did not have constructive or inquiry notice of the easement. No constructive notice because nothing in the recording system and no inquiry notice because he asked A whether there was anything he should know and A said no (C made reasonable inquiry). Is B’s easement void? What can B do? 

This question is all about trying to square how notice comes into play with easements.

Answer 7.      I think your statement of the vast majority of recording acts is a bit misleading. They do not ‘require notice’. What they say is that a purchaser takes free of a prior conveyance if he has no notice of it. B in your example is now up the creek. I would not say that the easement is void (it’s a bit more complicated than that). I would, however, say that the easement is unenforceable against C. It’s unenforceable against C even if C later acquires notice of it, and it’s unenforceable against anyone to whom C conveys, even if that person is a donee or someone who had notice (this is sometimes called the ‘shelter rule’).

     I would, however, question how possible it is to be without notice about the use of a driveway. If the driveway leads to property other than that which the purchaser is purchasing, the purchaser may be held to inquire of the owner of that other property even if the seller lies to him. I would be particularly uncomfortable if all he did was ask the seller ‘Is there anything I should know?’ You posit that this is reasonable inquiry. I’m not sure that it is. Indeed, the seller might not even be lieing; he could just have forgotten, particularly if the driveway wasn’t used very often.

     So far as your final question is concerned, to the extent that it is not answered above, I would add (it’s part of the holding of Waldrop, but I think it can be generalized) that the burden is on C to show that he meets the requirements of the statute. That means, as a practical matter, that he is going to have to bring an action if the existence of the easement becomes generally known.

Question 8, 9, and 10. 
(1). In Questions 11_4, #5 (online [now #7]), you said “I think your statement of the vast majority of recording acts is a bit misleading. They do not ‘require notice’. What they say is that a purchaser takes free of a prior conveyance if he has no notice of it.” Given that race-notice statutes protect only subsequent purchasers without notice who also record first, what would C in this hypo need to do? Would she need to go to the recording office and record a lack of easement on her land?

(2). You also said in this question that the purchaser “may be held to inquire of the owner of that other property even if the seller lies to him.” This seems to put B up the creek through the fault of the seller. But B would still likely lose in court because he didn’t record, right? So effectively the purpose of these statutes is to punish that failure to record?

(3). How relevant is the common law “prior-in-time” rule now that all states have some version of a recording act? Wouldn’t either the prior or subsequent purchaser just record so that they had the valid claim?

Answer 8, 9, and 10. First question: What she would record is the deed from A that contained no mention of the easement. If sued by B, she would argue that she was a bona fide purchaser of the land without record or inquiry of the easement.

Second question: I don’t understand this question. C’s failure to inquire of B, the owner of the property to which the driveway leads, means that B is not up the creek, because C cannot claim that she had no notice of something that she could have found out about by reasonable inquiry.

Let’s go back to the beginning. The student posited that by asking A when she bought the property whether there was anything else that she should know and A said no that that would suffice for reasonable inquiry. I questioned that that would be case, particularly where a driveway to another piece of property was involved. I think many courts would require that C check with the owner of the property to which the driveway went, and would charge her with notice of what such an inquiry would have discovered. If the court holds that C had discharged her inquiry obligation and C is a b.f.p., then B is up the creek, that is to say that C and anyone who holds under her is not subject to the easement.

Third question: It’s quite relevant. It applies to all donative transactions; it applies to all transactions of which the purchaser for valuable consideration had notice or should have had notice from the record or reasonable inquiry, and it applies (we did not mention this in class but it’s a fact) to all interests that are not covered by the statute (some states recording acts do not mention all possible outstanding interests in the land; virtually every state says that there is no record notice of an instrument that was recorded in a way that did not comply with the statute). 

Question 11. According to my notes, the benefit of a covenant that is held in gross and the benefit of an easement in gross can be assigned to someone. But assigning the benefit is different than conveying the benefit, right? Is it correct to think about “assignment” as just letting someone else have the benefit that you would have had - but it still ends with the holder of the covenant/easement dies?

Answer 11. The distinction that you draw here between a ‘conveyance’ and an ‘assignment’ is not normally made. ‘Assignment’ is normally thought to be a species of the genus ‘conveyance’. There are cases that hold that the benefit of an esement in gross is personal to the benefit-holder, even though the burden runs with the land. The couple that I know of that say this are so confused that it is hard to know what the effect of the conveyance of such a personal benefit might be. I suppose one possibility would be that they create a kind of easement pur autre vie, i.e., that the interest lasts only so long as the original grantee is alive. I doubt that any court would hold that if the second grantee of the easement died first, the easement reverted to the original grantee. I’m not saying that one couldn’t set it up in such a way as to make this happen, but I doubt that any court would so hold just on a categorical basis.

Question 12. In the Petersen case, was the main focus on the fact that the courts figure out what easements prohibit by examining the intent of the parties? or was there something more?

Answer 12. In Petersen, the issue was whether this particular kind of negative easement was permissible in CA. The fact that it was well drafted and clear, at least in my view, made it easier for the court to say, in effect: “Let the parties do what they want to do.”
Covenants:
Question 13. For real covenants, I see that the plaintiff must prove different elements to have the burden run with the land versus the benefit run with the land. I have a few questions:

· When we look at a fact pattern, how can we tell if the plaintiff wants the benefit or the burden to run with the land? It seems like the plaintiff always wants both. Does the distinction turn on whether the plaintiff / defendant was party to the original contract?

· E.g., lets assume D1 makes a promise with P1 not to build a pool on his land. If D1 then sells to D2, and P1 sues D2, then P1 must show that the burden runs with the land. But if P1 sells to P2, and P2 sues D1, then P2 must show that the benefit runs with the land. Is this correct?

· What happens if BOTH the promisee and promisor convey their land to somebody else? For example, in the above hypothetical, what if D1 sells to D2, and P1 sells to P2, and P2 tries to enforce covenant against D2? I assume P2 just needs to prove that the burden runs with the land, but are there any additional requirements (for example, privity analysis for both D1-D2 and P1-P2)?

Answer 13.
Maybe the plaintiff always wants both, but the question is does s/he need both. You got it right. There are 4 possibilities:

     P1 vs. D1 – P1 doesn’t need either to run; s/he just needs an enforceable contract (Riley, in some sense, involved this problem)

     P1 vs. D2 – Does the burden run?

     P2 vs. D1 – Does the benefit run?

     P2 vs. D2 – Do both the burden and the benefit run?

In all cases where the running of burden or benefit or both are involved, you need to show vertical privity if the suit is at law (and intent, and touch and concern). In equity you need intent, touch and concern and notice but not privity.
Question 14. Full vertical privity: if A’s property is the burdened property/servient estate, and A devises 1/2 of his property to B and 1/2 to C, but the burdened part of the property is entirely in B’s 1/2, is that full vertical privity? Because while B doesn’t have all of A’s estate, B has all of the burden?

Answer 14. All the authority that I know of on vertical privity talks about the nature of the estate not the quantum of land involved. Hence, if the burdened owner in fee divides the property by giving fee interests in half of it to two different folks, both are bound. (Otherwise, the common plan wouldn’t work.) In your hypothetical the fact that the covenant only applied to a part of the property (e.g., you can’t build on the old cemetery lot) and only one person gets that part s/he is stuck with the covenant so long as the nature of the estate is the same as what the original covenantor had. 

Question 15. With respect to vertical and horizontal privity, is there no distinction between requirements for the burden running versus the benefit running?

Answer 15. Remember that privity only applies to enforcement at law, and most covenants are enforced in equity. I’m not sure that horizontal privity is still a requirement for the running either of the benefit or of the burden. So far as vertical privity is concerned, most of the cases deal with the running of the burden. There’s a reason for that. In the case of the running of the burden we are holding someone to the performance of a contract when s/he did not agree to perform that contract. In the case of the running of the benefit, we are dealing with something that can be regarded as an assignment of a contract right, something that we allow quite frequently today. We also today have the concept of third-party beneficiary, another reason to be not too strict about vertical privity on the benefit side. The fact that prior takers are allowed to enforce the benefit when there is a common plan would also suggest that the requirement of vertical privity is looser when we are dealing with the running of the benefit than we are when dealing with the running of the burden.
Question 16. If the benefit of a covenant is held in gross (i.e. is personal/doesn’t touch and concern the land), then can the burden of the covenant still run with the land? It seems like this should be the case, but Gilbert’s §1255 says that when the benefit is held in gross, courts find that the burden doesn’t run with the land.
Answer 16. Gilbert’s is certainly right when it says that some courts have said (or implied) that if the benefit is held in gross, the burden won’t run with the land. (It is interesting, however, that the two cases that he cites for the proposition (Snow and Neponsit) both held that the burden did run, i.e., they found ways to find that the benefit was not in gross. Richmond is clearly to the contrary, i.e., the benefit ran even though there was no showing that the club owned any land to which the benefit attached. So I suppose that my disagreement is with the bald statement §1255 that the non-running of the burden if the benefit is held in gross is the ‘majority’ rule.
Question 17. Do you need notice for the burden of a real covenant to run with the land?

Question 18. Do you need notice for the benefit of an equitable servitude to run with the land? (we assume the plaintiff would logically have to have notice to even know to file the lawsuit)

Answer 17 and 18. Both of these questions get us into the distinction between notice for purposes of the recording act and the notice that is part of the case in chief of one who is seeking to enforce an equitable servitude. There’s quite a bit of discussion of this below. Search for Waldrop.

Question 19. You said the notice requirement for covenants running w/ land only exists in equity, but Gilbert says it exists both at law and in equity. Is there ambiguity on this point?
Answer 19. I think that Gilbert’s §1216 is misleading when it says the same notice requirement with regard to real covenants also applies to equitable servitudes, and §§1260 to 1263 do little to clarify it. Here’s the scoop: The recording act applies to both real covenants and equitable servitudes. Hence, in states that have a notice element in their recording statutes one may defend an attempt to enforce either a real covenant or an equitable servitude on the ground that one took as a bfp without notice under the recording act. But the notice requirement in the case of equitable servitudes is stronger because notice substitutes for privity in equitable servitudes. Hence, the following differences:


(1) The Recording Act is a defense. It must be raised by the defendant, and the defendant has the burden (in most jd’s) of showing the absence of notice. (That’s a tough row to hoe. It’s essentially proving the negative, though it’s made easier in some jd’s by saying that the burden shifts when the defendant has shown the absence of record notice.)


(2) In at least some jd’s (Waldrop v. Brevard was the example that we used), the plaintiff seeking to enforce an equitable servitude must show that the record notice was in the defendant’s direct chain of title. Waldrop held that because the interest in that case was an easement, the defendant could not raise a recording act defense even where the evidence of the easement was in another deed from a common grantor. The same doctrine would probably also apply to a recording act defense to a real covenant.
Question 20. In a few different places you say something to the effect of “The recording act is a defense. The person seeking to take advantage of the act has the burden of showing that s/he qualifies under the act. On the other hand, demonstration of notice is part of the case in chief of someone seeking to enforce a covenant in equity (an equitable servitude).” Are these things two sides of the same coin? I’ve tried to understand this and I just don’t get it. Furthermore, Gilbert’s says that a bfp of burdened land is not bound at law if he has no notice of the covenant, and that this also applies to equitable servitudes. But you seem to be saying this is only true in equity. 

Answer 20. Take a look at what I say in Question 19. There is a substantial difference as to who has the burden of proof and, at least in some jurisidictions, the scope of the search may be different. I think that Gilbert’s is misleading on this topic.

Question 21. I was reviewing covenants, and I thought we said in class that at law, there was no notice requirement in covenants. Is this true? Is this against Waldrop, when the court said that had there been a covenant, notice would have come into play? Maybe I just misheard in class.

Answer 21. I think you did mishear, but you are not the first person to ask me this question. My take (and it’s a bit different from Krier’s in Gilbert’s) is that there are two quite different things at stake here. (1) There is a notice requirement that is part of the case in chief of anyone who is seeking to enforce a covenant in equity. Proof of notice substitutes for privity of estate in such actions. (2) There is the notice the absence of which will allow a b.f.p. in all but a few jurisdictions to defend against any attempt by the holder of any interest in land to enforce it if the interest is not recorded. All interests in land, easements, covenants (whether enforcement is being sought in law or in equity), an outstanding possessory interest, anything that affects title, are subject to the second requirement. The only exception is the few jurisdictions that have a pure race recording statute, but even there the difference is more apparent than real. Only enforcement of covenants in equity (equitable servitudes) require that the person seeking enforcement prove that the defendant had notice.

Waldrop is complicated because it comes from one the few states that has a pure race recording statute. Hence, Waldrop said that because this was an easement not a covenant no notice was required. The case was further complicated by the fact that the easement was, in fact, in the recording system, but it was hard to find. So what the court was really saying was that even if it was hard to find, it nonetheless fulfilled the requirements of the state’s race statute. It suggested, perhaps it even held, that if enforcement in equity of a covenant had been at stake, the covenant would have to have been found in the plaintiff’s direct chain of title. 

Question 22. On your expanded covenants outline, you say:

“Both the burden and the benefit must touch and concern the burdened land and the benefited land respectively. This means that according this view, the benefit of the covenant cannot be held in gross if the burden is to run with the land at law.”
I had from my class notes:

“Burden will not run if it obviously greater than the benefit given; must be such a relation between benefit and burden that the performance of the promise has a reasonable prospect of promoting land utilization as a whole.”
Is what I have accurate? Is it saying the same thing as what you have? I’m not sure.

Answer 22. What is stated in the outline is one view of the touch and concern requirement, one, for example that may be found in Restatement 1. It’s a categorical rule that the benefit of a covenant can’t be held in gross if the burden is to run. I have considerable doubt that any American court today would be that categorical today.

What you have in your notes is not the same thing. What you have in your notes is one way of putting the touch and concern requirement as it is stated in Restatement 3. My take on this (for what it’s worth) is that it’s a nice way to describe what some courts do, but very few, if any, would word it that way. They may start doing so now that Restatement 3 is published.

Question 23. When doing our touch and concern analysis in covenant cases, should we run through the First Restatement, Judge Clark, and Third Restatement test? Or just the First Restatement test? Also--is the First Restatement analysis the only time when we will consider who holds the benefit and who holds the burden?

Answer 23. Rather than systematically running through the various test for touch and concern, what I would do would be to propose a test for the problem at hand and then identify it if it seems to be helpful. E.g., “This covenant both benefits the owner of the benefitted land in the physical use and enjoyment of his/her property and burdens the owner of the burdened land in the physical use and enjoyment of his/her property. It thus satisfies all the tests that have been proposed for the touch-and-concern requirement.”
I would be very reluctant to say that only if we apply the First Restatement is it relevant who holds the burden and who holds the benefit. What I would say is that the modern trend, illustrated by the Third Restatement, is to move away from categorical rules in favor of a more fact-based approach to determining whether or not there is touch and concern. Hence, the fact that the benefit of this particular covenant did not benefit any particular land might be a reason why a court would say that as a matter of policy we won’t allow this covenant to run with the land. To take a silly example, suppose the conveyee of land agrees to paint the portrait of the conveyor if the conveyor comes to the studio that the conveyee has on the land. I can hear many courts saying that the benefit of that covenant is simply too personal to have it run with the land.
Question 24. Could you explain the relationship between equitable servitudes and liens? They came up.

Answer 24. Covenants to pay money have to be enforced in actions at law. Because there may be different requirements for a covenant to run with the land at law and one to run in equity, and because the requirements tend to be looser, particularly with regard to privity, in equity than they are at law, some drafters of such covenants (with some support in the authorities; those in New York are notable) obtain equitable enforcement of a covenant to pay money by having the convenantee agree that a failure to make such a payment will constitute a lien on the land for the amount that was not paid. Enforcement of liens is generally an equitable action.
Question 25. What is the benefit of a common plan over restrictive covenants among many parties? 

Answer 25. As we said in class, a common plan can show (1) intent that the covenants run with the land, (2) that prior takers from the same developer are entitled to enforce against subsequent takers, and (3)(and most controversially) that the purchaser of lot within the common plan is bound by covenants that are not in his/her deed and are not evidenced in the direct chain of title to that lot.
Question 26.

Common plans. 
(a) Can any subdivision map filed function as a common plan? It seems like we use common plans to infer intent, but is there an extra step before that, where we figure out whether the intent was to make a common plan at all? 

(b) Common plans can be for non-residential purposes, right? For example, office spaces or shopping malls?

Answer 26.

(a) The principal purpose of subdivision maps (usually called plats) is to describe the lots so that conveyances can be made with reference to the map rather than having a verbal description in the deed, descriptions that have a notorious tendency to screw up. The map may also give rise to implied easements (as in Putnam v. Dickinson, which we discussed briefly in class). Many developers also include covenants on their plats. It’s this last that are used to infer intent.

(b) I can’t think of any reason why they could not be, but most of the cases that I know of involve residential subdivisions. Perhaps the reason why they don’t seem to be that common with commercial developments is that a lot of the planning for such developments is done in the leases. Particularly with shopping malls frequently what you want is variety not uniformity.

Question 27. You mentioned in an online question that covenants included on plats are used to infer intent - how are they used to infer intent?

Answer 27. If one intends that a covenant run with the land the best way to do it is to say: “This covenant shall be construed as a covenant that runs with the land. The burden of this covenant shall pass to the heirs, successors, and assigns of the [burdenend land, adequately described], and the benefit of this covenant shall pass to the heirs, successors, and assigns of the [benefited land, adequately described].” That’s a awful mouthful, and a lot of deeds don’t say that much, raising, as we saw in Charping, the question whether it was intended that the benefit run or that the burden run, or both. A common plan of development can be used to infer intent. If a common plan can be found, the court is likely to infer from that fact that the burden was intended to run to all the lots in the development and that the benefit was intended to run to all the lots in the development. The presence of the covenants on the plat of the development can be used to infer both that there was a common plan and that it was intended that the benefit and the burden of those covenants run to all the lots that are shown on the plat.

Question 28. I wanted to double check my understanding of the origin of common plans. From what I understand, common plans originate with a covenant created by the developer, who then transfers the benefit of the covenant to the HOA. Up until he has transferred that benefit, does he need to own benefited land? And, outside of states with Richmond-style decisions, does the HOA need to own land in order to hold the benefit?

Answer 28. What you describe is simply one way in which it is done. Small developments frequently don’t have a HOA, so the person trying to get relief from the covenant has to negotiate with the other holders of lots in the land individually. Whether the developer must own land in the development when s/he extracts the covenants is not well tested because the developer almost always does own such land, and the transfer almost always takes place when the developer is pulling out. There are some cases, however, where enforcement by the HOA is contemplated from the beginning and is written into the covenants on the plat. In those situations enforcement by the HOA has to be justified as a kind of third-party beneficiary contract.

Because of doubts about whether HOA that does not own land can enforce the covenants, some lawyers for developers always make the HOA owner of something; common land, like a park, is a favorite. Whether that is really necessary in (some? many?) jurisdictions, I don’t know. Suffice it to say here that it has been some time since any American court has held a covenant to be unenforceable because the entity seeking to enforce the covenant did not own land in the area. The cases that raise the issue, however, almost always have something else that leads to the conclusion that enforcement ought to be allowed. In the case of a HOA, one can say that it represents the homeowners who do, of course, own land. Other cases have sustained the non-owning enforcer because it is a government entity, such as the local historical commission.
Question 29. Is it true that the existence of the common plan at the time the first burdened lot is sold is sufficient to take it out of SoF (even if not recorded) and that the Court will imply a negative equitable servitude so long as the owner of burdened land had notice of the restriction? Is seems like the “must be recorded” requirement from Riley is the exception to the general rule.

Answer 29. Riley dealt with the problem that other courts have found troublesome as well. Even if I know that there is a common plan, some courts, of which the Riley court was one, will not impose a restriction on land if no one has ever agreed to it so far as my land is concerned. Courts that allow the covenant to be implied do so by saying that the first deed out pursuant to a common plan imposes the restrictions on all the land in the common plan retained by the grantor. In Riley, however, it would seem that the deed in question was the first deed, and there was no record evidence of the common plan at the time that Riley took.

Question 30. In assessing whether Cooke v. Ramponi is against Riley v. Bear Creek, we suggested that there was evidence of “part performance” in Riley, but there was no “estoppel”- I’m confused as to the difference between the 2 concepts. Do you have any further clarification?
Answer 30. The line between the two is not sharp, and certainly is not sharp in actual application. We can, however, separate the two conceptually in this way: The issue is whether we are going to enforce an oral agreement that does not comply with the statute of Frauds. We might say, yes, so long as we evidence in the parties’ behavior that gives us evidence as to what the agreement was. X and Y make a sales contract orally that exceeds the statutory maximum. X then ships 100 boxes of red widgets to Y, and Y accepts them. Standard doctrine, as I understand it, says that at least so far as those 100 boxes is concerned there has been partial performance on X’s part, and if we have no independent evidence as to what the price was, we’ll make Y pay the market price for them. That’s partial performance, and in order partially to enforce the contract despite the statute, we don’t need to get into the question whether anyone detrimentally relied on the contract.
The California case of Stoner v. Zucker has a version of partial performance in the context of land. Zucker orally agreed to allow Stoner to put a ditch across his land. Stoner built the ditch and water started flowing through it. The court held that the partial performance by Stoner “took the conveyance out of the statute.” We’ve got independent evidence of all the elements that the writing would have provided. There probably was detrimental reliance here, but the court didn’t focus on it.
Cooke is a bit different. Had there been an oral conveyance, and there was no evidence that there had been, it would have been by someone who didn’t have the authority to make a conveyance either orally or in writing. The Cookes went ahead and built their road and their house. The relations with the subesequent owners of the servient tenement were also ambiguous. The fact was, however, that the Cookes were really up the creek when Ramponi barred the driveway, and despite the fact that the court says that this is just an application of Stoner v. Zucker, it looks to me like this is more a case of estoppel. The owners of the servient tenement had allowed the Cookes to rely to their detriment on the permission to use the land. A license had been turned into an easement by estoppel.
The question that I raised in class was whether Riley cast doubt on Cooke, perhaps even on Stoner. If you take the view that all that you need is independent evidence of what the deal was, there was plenty of it in Riley. In fact, there was a written copy of the covenants, and Riley had acknowledged that he had seen them. The court seems to be saying that nothing can take the oral transaction out of the statute even if we have plenty of evidence as to what the deal was. There was also partial performance in that the plaintiff had submitted plans to the board and had gotten them approved. The defendants (who were seeking the enforcement of the covenants) did not rely on estoppel, but the court said that if they had it would have been to no avail. I said in class, and I’ll stick with it, that this does cast doubt on both Cooke and Stoner. I also said that it seemed to me if you were looking for evidence independent of the oral agreement as to what the terms of the agreement were, there was plenty in Riley. On the other hand, I also said that I didn’t think that there was much to raise an estoppel. Plaintiff’s behavior was inconsistent. He applied to the board, and now he’s arguing that the board has no authority over him. But it’s hard to see how the board detrimentally relied on his behavior. What would they have done differently if he told them from the beginning to take pipe? They are in no worse position than they would have been, and there was nothing that they could have done about it, granted the botch of the title company.
Now here’s the last piece of it, the piece about which I am least sure. Riley does not seem to have changed the law in California very much. It seems to be being confined to its facts. If there were no covenants on record when the first deed is given, we won’t use an oral transaction to establish that there were really covenants there. This is different from both Stoner and Cooke. In both cases there was no deed; it was all oral. In Cooke we had doubts whether there really was an oral conveyance. But in Cooke there was a lot of detrimental reliance. In Riley, and in Riley-like situations, it’s hard to see how there was. Tobriner tries to create it by pointing to the other buyers, but I’m not sure that that argument will fly. The lesson may be that where there is no real evidence of an oral conveyance that needs to be taken out the statute, you are going to need to show a lot detrimental reliance, and that idea is quite consistent with Hayes v. Hayes, where there was also substantial doubt as to whether there ever was an oral conveyance.
Question 31. The doctrine of Changed Conditions simply applies when conditions have changed so much that it makes a covenant void and calls for a renegotiation between the two interested parties?

Answer 31. It doesn’t make the covenant void, at least that’s not the way the doctrine is usually stated. It makes the covenant unenforceable in equity. Technically, one can still sue at law. But, normally, perhaps always, there aren’t any damages because of the changed conditions. And, yes, nothing prevents the parties from starting out all over again and negotiating another covenant.

Question 32. Buffer zone and no-benefit. We saw these rules in Camelback. How broadly do they apply -- can we assume that many or most jurisdictions use them?
Answer 32. Camelback is pretty typical, even in cases where the developer was not as much of a jerk as Warner was.
Question 33. In Camelback, the Court held that Warner could not estop the HOA from taking enforcement action against him, even though some of its members had originally agreed to the enforcement action, because all of the HOA’s members were able to estop him. Is that a typical characteristic of HOAs? Or is it normally just the entity that owns the common plan that can estop? Also--if Warner had received the assurances of every HOA member that enforcement action would not be brought against him, would the situation be different?
Answer 33. Estoppel is an equitable doctrine, and it is wise not be too categorical about its application. We are not told in Camelback how the bylaws of the HOA worked. In some of them, the HOA is a separate corporate entity that has the sole power to enforce the covenants. In that situation, it would be hard to imagine that the HOA would be estopped unless the board of the HOA told Warner that they would not enforce. Other HOAs are looser. The members decide whether or not to enforce. Once again, one hopes that the bylaws tell us how the members are to decide, but sometimes they don’t. In Camelback the court seems to have assumed either that those who said they did not object did not have the power to bind the HOA or that the HOA had to take a vote, which it had not done. I can certainly imagine a situation in which all the members of an HOA could estop themselves from objecting, but this was clearly a case where that was not the case.
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