Question 1. Tenancy at sufferance and holdover doctrine. Your textbook says that a tenancy at sufferance is created when a tenant wrongfully stays on past the conclusion of an original lease. I understand that much. But I also read in a supplement that if the landlord elects to hold the tenant to a new leasehold, the holdover creates a periodic tenancy. Is that true? Why a periodic tenancy; can't the landlord and tenant just agree on whatever type of leasehold they want?

Answer 1. To say that we did little with this topic rather exaggerates the amount of coverage that we gave it. I can hardly expect you to know something on which we spent such little time. If you’re interested, here’s the scoop: At least under traditional doctrinal, the holdover tenant, the tenant at sufferance, is a tenant if and only if the landlord suffers (meaning ‘allows’) him/her to be tenant. The landlord may choose to evict the ‘tenant’, i.e., to treat the tenant as a trespasser and sue for damages, or the landlord may treat the holding over as an offer to renew the lease for another term. They can, of course, agree to anything they want. But the tenant having made the offer that is implied in law, cannot refuse to accept another term for whatever term the previous term was. If it was a periodic tenancy from month-to-month, that’s what the tenant gets. If it was a term of years, that’s what the tenant gets. The statute of frauds may limit the length of the term.

Question 2. I seem to be having trouble conflating some of the different types of concurrent interests. I have been trying to understand the relationship between concurrent interests as we learned them, and leaseholds (landlord/tenant). 

To make sure I have it right: I was trying to think about what I have in my apartment, and I originally thought there could be cross-over between the two topics. I know the way we learned it, concurrent interests were in freehold estates (possession and seisin) and landlord/tenant were in leasehold estates (just possession with landlord having right of reentry, reversion). I was thinking I might have a tenancy in common for a term of years, but now I’m thinking that’s wrong, and it’s a periodic co-tenancy (I have two roommates). Could you help me to understand the difference? It does seem like each of my roommates and I would have a 1/3 interest, but that sort of thinking lends itself more easily to the concurrent interests discussion than the landlord/tenant discussion. I think part of the issue I’m having is that we use the term co-tenant both to describe the people in a tenancy in common and to describe the people that are renting from a landlord. 

Answer 2. You can have co-tenancies in any possessory estate, and leaseholds are possessory estates even if they are not freeholds. Co-tenancies in leaseholds are almost always tenancies in common, though I don’t know of any reason why they could not be joint tenancies or tenancies by the entirety in those states that recognize them. And, yes, you and your roommates have an undivided 1/3 interest in the leasehold.

Whether you have a term of years or a periodic tenancy is a different issue. What does your lease say? If the transaction was oral, can anyone remember what was said? Apartment leases around here tend to be either for a fixed term (frequently an academic year, 1 Aug. thru 31 Jul.) or month-to-month.

Question 3 (follow-up to the previous). Thank you for your help. Now that I think about it, it would actually be a term of years (1 year lease).  So technically I have a 1/3 present possessory interest— a tenancy in common for a term of years, and my landlord has a right of entry and a reversion. But on a test I could just say co-tenancy for term of years? 

Answer 3. Yes, though an objective question or the facts might push you in the direction of being a bit more precise: an undivided present possessory interest of 1/3. The undivided part of it with an apartment may be more important than the 1/3 part of it, since the most important right in an apartment is that all of you have possession of the whole. Your roommate can’t exclude you from a part of the apartment by saying ‘This is my 1/3’.

Question 4. Landlord/tenant duties. Javins and Lemle seem to center on the emergence of dependent covenants, but among landlord/tenant duties, I only remember discussing the implied warranty of habitability and the duty to repair specifically. Should we also be familiar with constructive eviction, the covenant of quiet enjoyment, retaliatory eviction, etc.?
Answer 4. Constructive eviction and covenant of quiet enjoyment is thought to have been all that was available prior to the modern residential landlord-tenant ‘revolution’. Questions about pre-revolution law would, I think, be ‘dirty pool’. Retaliatory eviction is very much a part of the ‘revolution’, but we didn’t cover it.
Question 5. Alienability of leaseholds. I remember that we had a very brief discussion in class about the difference between assignments and subleases, and I understand the difference (the former is a total transfer of the leasehold, whereas the latter is not). But does the transferability of a leasehold through an assignment or a sublease mean that both types are alienable, devisable, and descendible? 
The only case I can think of that seems related to the inheritance of leaseholds is Braschi, but I thought that the statute in that case just prohibited the eviction of family -- it didn't allow the inheritance of the lease; the court even rejects that idea when it says, that the New York regulation "does not create an alienable property right that could be sold, assigned or otherwise disposed of and, hence, need not be construed as coextensive with the intestacy laws."
If this is another instance in which I am focusing on something unimportant, you can feel free to say so.
Answer 5. As a common-law matter, leaseholds are freely alienable. The rule against direct restraints on alienation, however, does not apply to leaseholds, and it is quite common for leases to contain restraints on alienation, in whole or in part. Braschi, of course, involved a lease that was tightly regulated by statute, so the question was whether the plaintiff met the requirements of the statute.
Question 6. I have in my notes that Pennell was the first time that the Court held that rent control was not unconstitutional and the Court was unanimous on this point. Did I copy this correctly? I know Scalia in his dissent objected to the 7th factor because landlords with hardship tenants were being forced to bear a burden that belonged to the public, but was he okay with rent control outside of that 7th factor?
Answer 6. Not quite. Pennell was the first case to hold that rent-control was constitutional in a situation that did not involve a war-time emergency. In addition to his objection to the 7th factor, Scalia may also have been a bit stronger on the relationship between rent-control and government price-fixing in other areas, e.g., public utilities, where the regulated entity has a constitutional right to a ‘reasonable return’ on its investment.
