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II. Selected Federal Statutes Cited in 12 F.3d 737 

(1) 25 U.S.C.A. § 348 

Patents to be held in trust; descent and partition 

Upon the approval of the allotments provided for in this act by the Secretary of the Interior, he 
shall cause patents to issue therefor in the name of the allottees, which patents shall be of the 
legal effect, and declare that the United States does and will hold the land thus allotted, for the 
period of twenty-five years, in trust for the sole use and benefit of the Indian to whom such 
allotment shall have been made, or, in case of his decease, of his heirs according to the laws of 
the State or Territory where such land is located, and that at the expiration of said period the 
United States will convey the same by patent to said Indian, or his heirs as aforesaid, in fee, 
discharged of said trust and free of all charge or incumbrance whatsoever: Provided, That the 
President of the United States may in any case in his discretion extend the period. And if any 
conveyance shall be made of the lands set apart and allotted as herein provided, or any contract 
made touching the same, before the expiration of the time above mentioned, such conveyance or 
contract shall be absolutely null and void[.] . . . 

(Feb. 8, 1887, c. 119, § 5, 24 Stat. 389; Mar. 3, 1901, c. 832, § 9, 31 Stat. 1085; 1946 Reorg. 
Plan No. 3, § 403, eff. July 16, 1946, 11 F.R. 7876, 60 Stat. 1100; Nov. 7, 2000, Pub.L. 106-462, 
Title I, § 106(a)(2), 114 Stat. 2007; Oct. 27, 2004, Pub.L. 108-374, § 6(c), 118 Stat. 1805; May 
12, 2006, Pub.L. 109-221, Title V, § 501(b)(2), 120 Stat. 344.) 

(2) 25 U.S.C.A. § 5108 

(Formerly cited as 25 USCA § 465 [and is so cited in 12 F.3d 737]) 

Acquisition of lands, water rights or surface rights; appropriation; title to lands; tax exemption 

The Secretary of the Interior is authorized, in his discretion, to acquire, through purchase, 
relinquishment, gift, exchange, or assignment, any interest in lands, water rights, or surface 
rights to lands, within or without existing reservations, including trust or otherwise restricted 
allotments, whether the allottee be living or deceased, for the purpose of providing land for 
Indians. . . . 

Title to any lands or rights acquired pursuant to this Act . . . shall be taken in the name of the 
United States in trust for the Indian tribe or individual Indian for which the land is acquired, and 
such lands or rights shall be exempt from State and local taxation. 

(June 18, 1934, c. 576, § 5, 48 Stat. 985; Nov. 1, 1988, Pub.L. 100-581, Title II, § 214, 102 Stat. 
2941.) 

(3) 25 U.S.C.A. § 5107 

(Formerly cited as 25 USCA § 464 [and is so cited in 12 F.3d 737]) 

Transfer and exchange of restricted Indian lands and shares of Indian tribes and corporations 

Except as provided in this Act, no sale, devise, gift, exchange, or other transfer of restricted 
Indian lands or of shares in the assets of any Indian tribe or corporation organized under this Act 
shall be made or approved[.]  . . . 

(June 18, 1934, c. 576, § 4, 48 Stat. 985; Sept. 26, 1980, Pub.L. 96-363, § 1, 94 Stat. 1207; Nov. 
7, 2000, Pub.L. 106-462, Title I, § 106(c), 114 Stat. 1991; Oct. 27, 2004, Pub.L. 108-374, § 6(d), 
118 Stat. 1805; Dec. 30, 2005, Pub.L. 109-157, § 8(b), 119 Stat. 2952; May 12, 2006, Pub.L. 
109-221, Title V, § 501(b)(1), 120 Stat. 343.) 

https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28I10ACA1402F-4811D9A74D8-7B95E93B7F0%29&originatingDoc=NBC4966402DBB11E6BDB8F71DBFB0E872&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.UserEnteredCitation%29
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28I10ACA1402F-4811D9A74D8-7B95E93B7F0%29&originatingDoc=NBC4966402DBB11E6BDB8F71DBFB0E872&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.UserEnteredCitation%29


 Law School of Harvard University / 2016–17 

 PROPERTY, SECTION 2, PART II, APPENDIX, CONTINUED 

 © Copyright 2017 by the President and Fellows of Harvard College 
 Page 3 of 8 

(4) 25 U.S.C.A. § 5134 

(Formerly cited as 25 USCA § 483 [and is so cited in 12 F.3d 737]) 

Sale of land by individual Indian owners 

The Secretary of the Interior, or his duly authorized representative, is authorized in his 
discretion, and upon application of the Indian owners, to issue patents in fee, to remove 
restrictions against alienation, and to approve conveyances, with respect to lands or interests in 
lands held by individual Indians under the provisions of the Act of June 18, 1934 (48 Stat. 984), 
or the Act of June 26, 1936 (49 Stat. 1967). 

(May 14, 1948, c. 293, 62 Stat. 236.) 

III. The 2012 Regulations of the Bureau of Indian Affairs 

(1) U.S. Department of the Interior, Indian Affairs Manual, Part 59 Environmental and Cultural 
Resources Management, Chapter 7 Paleontological Resources (incorporated pdf) 





 INDIAN AFFAIRS MANUAL 
Part 59              Environmental and Cultural Resources Management 
Chapter 7                       Paleontological Resources                           Page 1 

Release # 10-32 
New, Issued 04/30/2012 

f 1.1 Purpose.  This chapter establishes policy on the specific requirements and responsibility o
Indian Affairs (IA) headquarters and field staff for the protection and management 
paleontological resources on Indian lands.  

 
1.2 Scope.  This policy is specific to imbedded fossils on all Indian lands as defined. 
 
1.3 Policy.   It is the policy of IA that: 

 
A. Before any person excavates or removes any imbedded fossil from Indian lands, 

Bureau of Indian Affairs (BIA) issue a permit under the authority of the Secretary of 
the Interior.  No permit is required for exploration or surface collecting of non-
imbedded fossils; however, these exempted activities are subject to tribal jurisdiction 
and/or landowner consent.   

B. Permits adhere to 25 C.F.R. 162.100 et seq.; are subject to compliance with the 
National Environmental Policy Act of 1969; National Historic Preservation Act of 1966 
(as amended through 2000), Section 106; and Endangered Species Act 1973, Section 7; 
and must not include any sale or transfer of title.   

C. The BIA ensure applicants: (1) are professional or commercial collectors; (2) have the 
written consent of the tribal government for tribally-owned Indian land; or have not 
less than the applicable percentage of the title-holders interest for individually owned 
Indian land, as required by 25 U.S.C. 2218 (b); and make a good faith effort to notify 
all interest title-holders in individually owned land; (3) arrange with the consenting 
parties the return or disposition of fossils recovered, where no sale of the fossils is 
intended (such arrangements shall be included in the terms and conditions of the 
permit); (4) notify any land lessees in the proposed permit area and/or, in the case of 
individually owned Indian land, the tribe having jurisdiction over that land; and (5) if 
necessary, obtain a bond sufficient to cover the cost for full restoration of any area 
damaged by the excavation and any associated activity (e.g., transporting materials to 
and from the excavation). 

D. After ensuring the elements of 1.3 C. have been met, permits will be issued as letters 
of authorization from the Regional Director addressed to the qualified permittees, and 
will include the following basic elements: 
 
(1)  A brief description of the type of activity permitted; 

(2) A definition of the land area where the permitted activity will occur; 

(3) A time frame under which the permit is valid;  

(4) A clear statement of the disposition of any fossils recovered; and 

(5) Any other terms and conditions relevant to the specific lands under consideration. 
 

E. All sales of imbedded fossils from Indian lands must be approved under the authority 
of the Secretary by the respective Regional Director. Fossils to be sold are subject to 
25 C.F.R. 152.17 and appraisals under 25 C.F.R. 152.24. The BIA may advertise the 
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pplies 

sale of fossils on behalf of an Indian landowner, in agreement with the procedures in 
25 C.F.R. 152.26-29.  The BIA is not required to assist with, nor accept any liability 
for marketing, preparing, storing, packing, shipping, transporting or handling any 
fossils. 

 
1.4 Authority.  The authority and responsibility for paleontological resources appears in the 

following laws, regulations and legal decisions and opinions. 
 

A. Statutes 

(1) The Paleontological Resources Preservation Act of 2009. 47 U.S.C. 470aaa (a
to Federal lands and not Indian lands). 
 

(2) The National Environmental Policy Act of 1969. 42 U.S.C. 4321 et seq. 
 

(3) 16 U.S.C. 470 et seq. The National Historic Preservation Act of 1966 (as amended, 
through 2000) Section 106. 

B. Guidance 

(1) 25 C.F.R. 152 Issuance of Patents in Fee, Certificates of Competency, Removal of 
Restrictions, and sale of Certain Indian lands. 

(2) 25 C.F.R. 162 Leases and Permits, Section 100 et seq. 

(3) 41 C.F.R. 201 Federal Information Resources Management. 

(4) 381 DM 1 Origination of Records and Information. Directives Management. 

(5) Black Hills Institute of Geological Research v. United States, 812 F.Supp.1015, 
1021 (D.S.D 1993) 

(6) Black Hills Institute of Geological Research v. United States, 12 F.3d 737, 742 
(8th Cir.1993), cert. denied, 115 S.Ct.61 (1994) 

(7) Solicitor’s Opinion, Field Solicitor, Santa Fe to State Director, Bureau of Land 
Management (BLM), Santa Fe: Fossil Ownership – Severed Surface and Mineral 
Estate, November 22, 1978. 

(8) Solicitor’s Opinion, Associate Solicitor, Energy and Minerals to Director, BLM:  
Paleontological Resources on Public Lands, January 17, 1986 

(9) Solicitor’s Opinion, Field Solicitor, Pacific Northwest Region to Area Director, 
BIA, Billings: Applicability of the 1906 Antiquities Act to Fossil Collecting on 
the Blackfeet Reservation, January 30, 1991. 

(10) Solicitor’s Opinion, Field Solicitor, Pacific Northwest Region to Area Director, 
BIA, Billings: Fossil Removal on Individual Indian Trust lands on the Blackfeet 
Reservation, May 21, 1996. 

(11) Solicitor’s Opinion, Associate Solicitor, Division of Indian Affairs to Acting 
Deputy Commissioner, Indian Affairs: Review of Paleontological Policy of the 
Bureau of Indian Affairs, July 12, 2002. 
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1.5 Responsibilities.  

A. Assistant Secretary - Indian Affairs discharges the duties of the Secretary with the 
authority and direct responsibility to protect and preserve Indian trust assets. Provides 
program and budget support for IA programs and operations ensuring they are in 
compliance with relevant statutes and Departmental directives.  

B. Director, Bureau of Indian Affairs ensures appropriate organizational arrangements, 
resources, and personnel are available to implement paleontological resources 
management and protection. Reviews and approves or disapproves Region specific 
permitting procedures. 

C. BIA Regional Directors issue permits, approve sales and otherwise implement the 
provisions of this policy at the Regional level.  Regional Directors may, as appropriate, 
delegate these functions to Agency Superintendents or Field Office Directors. 

D. BIA Agency Superintendents and Field Office Directors may approve sales and 
otherwise implement the provisions of this policy at the Agency or Field Office level 
when delegated the authority by their Regional Director. 

 
1.6 Definitions. 
 

A. Fossil.  Any remains, impressions or traces of organisms preserved in or on the earth’s 
crust. This definition does not include (a) fossil fuels, such as gas, oil or coal; (b) 
objects which were carved or sculpted from fossils by humans; (c) objects of antiquity 
as defined in the Antiquities Act of 1906 (16 U.S.C. 431-433); (d) archaeological 
resources as defined in the Archaeological Resources Protection Act of 1979 (16 U.S.C. 
470bb(1) Section 3(1); or (e) cultural items, as defined in the Native American Graves 
Protection and Repatriation Act of 1990 (25 U.S.C. 3001) Section 2. 
 

B. Imbedded.  If a fossil cannot be moved from its location without the aid of a tool or 
instrument including, but not limited to, a penknife, nail file, stick or hand held rock 
then it is imbedded. For the purposes of this policy, if any part of a fossilized organism 
is imbedded, the entire organism is considered imbedded. 
 

C. Indian lands.  Lands of Indian tribes or Indian individuals which are either held in trust 
by, or subject to restriction against alienation imposed by the United States, except for 
any subsurface interests in lands not owned or controlled by an Indian tribe or Indian 
individual.  Fossils are considered part of the surface estate. 
 

D. Paleontological resources.  Fossils for the purposes of this policy. 
 

E. Permit.  Used the same as “lease,” in 25 C.F.R. 162.101; a written agreement between 
Indian landowners and a tenant or lessee whereby the tenant or lessee is granted a right 
to possession of Indian land for a specified purpose and duration. 
 

F. Person.  For the purposes of this policy, means an individual, corporation, partnership, 
trust, institution, association, or any other governmental or private entity. 
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G. Professional collector.  A person who excavates or collects paleontological resources 

solely for the purpose of scientific study or public education, and who is academically 
qualified or associated with an institution that is qualified to conduct scientific studies 
or educate the public. 
 

H. Commercial collector.  A person who excavates and/or collects paleontological 
resources for the purpose of selling or marketing them to another person. 
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[Note: The statute cited at the end of this regulation, which is called “The Paleontological 
Resources Preservation Act of 2009” with the reference 47 U.S.C. 470aaa, is, in fact, a section of 
the Omnibus Federal Lands Management Act of 2009, which is found in 16 U.S.C. 470aaa et 
seq. As the citation notes it does not apply to “land of Indian tribes, or Indian individuals, which 
are either held in trust by the United States or subject to a restriction against alienation imposed 
by the United States.” You need not be concerned with this statute, except for the following 
provision and that only by way of contrast with what the 2012 regulation requires or allows:] 

(2) 16 U.S.C. § 470aaa-3. Collection of paleontological resources 

(a) Permit requirement. 

 (1) In general. Except as provided in this subtitle [16 USCS §§ 470aaa et seq.], a 
paleontological resource may not be collected from Federal land without a permit issued under 
this subtitle [16 USCS §§ 470aaa et seq.] by the Secretary. 

 (2) Casual collecting exception. The Secretary shall allow casual collecting without a 
permit on Federal land controlled or administered by the Bureau of Land Management, the 
Bureau of Reclamation, and the Forest Service, where such collection is consistent with the laws 
governing the management of those Federal land and this subtitle [16 USCS §§ 470aaa et seq.]. 

 (3) Previous permit exception. Nothing in this section shall affect a valid permit issued 
prior to the date of enactment of this Act [enacted March 30, 2009]. 

(b) Criteria for issuance of a permit. The Secretary may issue a permit for the collection of a 
paleontological resource pursuant to an application if the Secretary determines that-- 

 (1) the applicant is qualified to carry out the permitted activity; 

 (2) the permitted activity is undertaken for the purpose of furthering paleontological 
knowledge or for public education; 

 (3) the permitted activity is consistent with any management plan applicable to the 
Federal land concerned; and 

 (4) the proposed methods of collecting will not threaten significant natural or cultural 
resources. 

(c) Permit specifications. A permit for the collection of a paleontological resource issued under 
this section shall contain such terms and conditions as the Secretary deems necessary to carry out 
the purposes of this subtitle [16 USCS §§ 470aaa et seq.]. Every permit shall include 
requirements that-- 

 (1) the paleontological resource that is collected from Federal land under the permit will 
remain the property of the United States; 

 (2) the paleontological resource and copies of associated records will be preserved for the 
public in an approved repository, to be made available for scientific research and public 
education; and 

 (3) specific locality data will not be released by the permittee or repository without the 
written permission of the Secretary. 

(d) Modification, suspension, and revocation of permits. 

 (1) The Secretary may modify, suspend, or revoke a permit issued under this section-- 

  (A) for resource, safety, or other management considerations; or 
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  (B) when there is a violation of term or condition of a permit issued pursuant to 
this section. 

 (2) The permit shall be revoked if any person working under the authority of the permit is 
convicted under section 6306 [16 USCS § 470aaa-5] or is assessed a civil penalty under section 
6307 [16 USCS § 470aaa-6]. 

(e) Area closures. In order to protect paleontological or other resources or to provide for public 
safety, the Secretary may restrict access to or close areas under the Secretary’s jurisdiction to the 
collection of paleontological resources. 

IV. Selected South Dakota Statutes 

(1) South Dakota Codified Laws § 15-2-1 

Commencement of civil actions limited by prescribed periods--Manner of objecting to 
commencement 

Civil actions can only be commenced within the periods prescribed in this title after the cause of 
action shall have accrued except where in special cases a different limitation is prescribed by 
statute. The objection that the action was not commenced within the time limited can only be 
taken by answer or other responsive pleading. 

Source: South Dakota Code 1939 & Supp 1960, § 33.0201. 

(2) South Dakota Codified Laws § 15-2-3. 

Cause of action based on fraud accruing on discovery or notice 

In an action for relief on the ground of fraud the cause of action shall not be deemed to have 
accrued until the aggrieved party discovers, or has actual or constructive notice of, the facts 
constituting the fraud. 

Source: SDC 1939 & Supp 1960, § 33.0235; SL 1961, ch 178. 

[Note: The South Dakota courts have refused to expand this statute beyond what it says.] 

(3) South Dakota Codified Laws § 15-2-13 

Contract obligation or liability--Statutory liability--Trespass--Personal property--Injury to 
noncontract rights--Fraud--Setting aside corporate instrument 

Except where, in special cases, a different limitation is prescribed by statute, the following civil 
actions other than for the recovery of real property can be commenced only within six years after 
the cause of action shall have accrued: 

(1) An action upon a contract, obligation, or liability, express or implied, excepting those 
mentioned in §§ 15-2-6 to 15-2-8, inclusive, and subdivisions 15-2-15(3) and (4); 

(2) An action upon a liability created by statute other than a penalty or forfeiture; excepting 
those mentioned in subdivisions 15-2-15(3) and (4); 

(3) An action for trespass upon real property; 

(4) An action for taking, detaining, or injuring any goods or chattels, including actions for 
specific recovery of personal property; 

(5) An action for criminal conversation or for any other injury to the rights of another not 
arising on contract and not otherwise specifically enumerated in §§ 15-2-6 to 15-2-17, 
inclusive; 
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(6) An action for relief on the ground of fraud, in cases which heretofore were solely 
cognizable by the court of chancery; 

(7) An action to set aside any instrument executed in the name of a corporation on the ground 
that the corporate charter had expired at the time of the execution of such instrument. 

Source: SDC 1939, § 33.0232 (4); SL 1941, ch 151; SL 1945, ch 144; SL 1945, ch 145, § 1; SL 
1947, ch 153, § 2; SL 1953, ch 198, § 1. 

[Note: You may assume that none of the exceptions is of any possible relevance.] 

(4) South Dakota Codified Laws § 15-3-1 

Seizin or possession within twenty years required for action to recover real property or 
possession 

No action for the recovery of real property, or for the recovery of the possession thereof, shall be 
maintained unless it appears that the plaintiff, his ancestor, predecessor, or grantor was seized or 
possessed of the premises in question within twenty years before the commencement of such 
action. 

Source: South Dakota Code 1939 & Supp 1960, § 33.0217. 

SDCL § 15-3-14 
(5) South Dakota Codified Laws § 15-3-14. 

Tolling of statute during disability--Time for commencement of action after removal of disability 

If a person entitled to commence any action for the recovery of real property, or to make an entry 
or defense founded on the title to real property, or to rents or service out of the same, be, at the 
time such title shall first descend or accrue, either: 

(1) Within the age of twenty-one years; 

(2) Mentally ill; or 

(3) Imprisoned on a criminal charge, or in execution upon conviction of a criminal offense 
for a term less than for life; 

the time during which such disability shall continue shall not be deemed any portion of the time 
in this chapter limited for the commencement of such action, or the making of such entry or 
defense; but such action may be commenced, or entry or defense made after the period of twenty 
years, and within ten years after the disability shall cease, or after the death of the person entitled 
who shall die under such disability, but such action shall not be commenced, or entry, or defense 
made after that period. 

Source: SDC 1939 & Supp 1960, § 33.0227. 

(6) South Dakota Codified Laws § 43-1-1 

Property defined 

In this code, the thing of which there may be ownership is called property. 

Source: CivC 1877, § 159; CL 1887, § 2675; RCivC 1903, § 182; RC 1919, § 252; SDC 1939, § 
51.0201. 

(7) South Dakota Codified Laws § 43-1-2 

Classes of property 
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Property is either: 

 (1) Real or immovable; or 

 (2) Personal or movable. 

Source: CivC 1877, § 162; CL 1887, § 2678; RCivC 1903, § 185; RC 1919, § 255; SDC 1939, § 
51.0101 

(8) South Dakota Codified Laws § 43-1-3 

Real and personal property distinguished 

Real or immovable property consists of: 

 (1) Land; 

 (2) That which is affixed to land; 

 (3) That which is incidental or appurtenant to land; 

 (4) That which is immovable by law. 

Every kind of property that is not real is personal. 

Source: CivC 1877, §§ 163, 167; CL 1887, §§ 2679, 2683; RCivC 1903, §§ 186, 190; RC 1919, 
§§ 256, 260; SDC 1939, § 51.0102. 

(9) South Dakota Codified Laws § 43-1-4 

Land as solid material of earth 

Land is the solid material of the earth, whatever may be the ingredients of which it is composed, 
whether soil, rock, or other substance. 

Source: CivC 1877, § 164; CL 1887, § 2680; RCivC 1903, § 187; RC 1919, § 257; SDC 1939, § 
51.0103. 

(10) South Dakota Codified Laws § 43-1-5 

Appurtenant to land defined--Mining machinery and equipment 

A thing is deemed to be incidental or appurtenant to land when it is by right used with the land 
for its benefit, as in the case of a way or watercourse, or of a passage for light, air, or heat, from 
or across the land of another. Sluice boxes, flumes, hose, pipes, railway tracks, cars, blacksmith 
shops, mills, and all other machinery or tools used in working or developing a mine, are to be 
deemed affixed to the mine. 

Source: CivC 1877, § 166; CL 1887, § 2682; RCivC 1903, § 189; RC 1919, § 259; SDC 1939, § 
51.0105. 

(11) South Dakota Codified Laws § 43-1-6 

Law governing real property 

Real property within this state is governed by the law of this state, except where the title is in the 
United States. 

Source: CivC 1877, § 217; CL 1887, § 2733; RCivC 1903, § 240; RC 1919, § 310; SDC 1939, § 
51.0401. 

(12) South Dakota Codified Laws § 43-1-7 

Law governing personal property 
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If there is no law to the contrary in the place where personal property is situated, it is deemed to 
follow the person of its owner and is governed by the law of his domicile. 

Source: CivC 1877, § 359; CL 1887, § 2875; RCivC 1903, § 382; RC 1919, § 470; SDC 1939, § 
51.0801. 

(13) South Dakota Codified Laws § 43-3 

[Chapter 43-3 of the South Dakota Codified Laws contains 21 sections derived from South 
Dakota’s version of the Field Code of 1877. You may assume that the effect of these provisions 
is to make South Dakota’s law of future interests equivalent to that of the ‘modern’ common law 
as defined in the first part of the exam. In arguing a case before a South Dakota court, you would 
probably use a slightly different vocabulary from that of the common law of other states, but for 
purposes of the exam you may use the more usual vocabulary. You are, after all, writing for an 
Illinois lawyer.] 

(14) South Dakota Codified Laws § 43-5-8 

Rule against perpetuities not in force 

The common-law rule against perpetuities is not in force in this state. 

Source: Statutes at Large 1983, ch 304, § 4. 

[You may assume that prior to 1983, the common-law Rule Against Perpetuities was in force in 
South Dakota.] 

(15) South Dakota Codified Laws § 53-8-2 

Contracts required to be in writing--Statute of frauds. 

The following contracts are not enforceable by action unless the contract or some memorandum 
thereof is in writing and subscribed by the party to be charged or his agent, as authorized in 
writing: 

 (1) An agreement that by its terms is not to be performed within a year from the making 
thereof; 

 (2) An agreement made upon consideration of marriage, other than a mutual promise to 
marry; 

 (3) An agreement for sale of real estate or an interest therein, or lease of the same, for a 
period longer than one year. However, this does not abridge the power of any court to compel 
specific performance of any agreement for sale of real estate in case of part performance thereof; 
and 

 (4) An agreement for a loan of money or for an extension of credit, which agreement may 
be enforced by a beneficiary for whom the agreement was made, including, but not limited to, 
vendors of agricultural goods, services or products. A loan or an extension of credit made 
pursuant to § 51A-12-12 or chapter 54-11 is specifically exempt from the provisions of this 
section. 

Source: CivC 1877, §§ 920, 993; CL 1887, §§ 3544, 3617; RCivC 1903, §§ 1238, 1311; RC 
1919, §§ 855, 856; SDC 1939, § 10.0605; SL 1985, ch 381. 

[South Dakota does not have any general statute about the form of deeds to real estate. What 
little authority there is on parole (oral) grants of land applies § 53–8–2(3).] 

(16) Recording and Marketable Title 
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[South Dakota has a recording system, of the ‘pure notice’ type. It also has a Marketable Title 
Act, which would probably require the recording of any outstanding future interests in the land 
within 23 years of the time when the marketability of the title was to be determined. (Otherwise, 
the title would be ‘marketable’ without the future interest and the holder in due course would 
take free of the future interest.)] 

(17) Probate Code 

[Note: South Dakota adopted the Uniform Probate Code in 1995. You may assume that its 
provisions were in effect at all relevant times in this problem, and that they are same as those in 
the Materials beginning on p. S302.] 

 

THE END 
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