THOMAS JAY HALL, IS AFFORDABLE HOUSING UNATTAINABLE?
THE MOST RECENT CHAPTER IN MOUNT LAUREL LITIGATION
ADDRESSES THIS QUESTION
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Three recent Supreme Court decisions reinforced and expanded the Mount Laurel doctrine, which mandates that New Jersey municipalities provide reasonable opportunity for lower income households to find safe, sanitary housing.

Mount Laurel Doctrine

In Southern Burlington County NAACP v. Township of Mount Laurel, 67 N.J. 151 (1975), the Court said that “there cannot be the slightest doubt that shelter, along with food, are the most basic human needs,” and that “proper provision for adequate housing for all categories of people is certainly an absolute essential in promotion of the general welfare required in all local land use regulation.”

In 1983, in an eloquent fuller articulation of that principle, Chief Justice Robert Wilentz reinforced the first Mount Laurel decision. In Southern Burlington County NAACP v. Township of Mount Laurel (Mount Laurel II), 92 NJ 158 (1983), the Court declared, “we may not build houses, but we do enforce the Constitution.” In the nearly two decades since Mount Laurel, there have been at least 70 court cases challenging municipal housing policies. Even though half of New Jersey’s 566 municipalities have taken advantage of the protection of the Fair Housing Act (N.J.S.A. 52:27D-301 et seq.), filing plans that purport to meet constitutional requirements, housing affordability remains an elusive goal.

In fact, despite a modest growth in overall housing stock built since 1983, there has been a decline in housing affordability generally and, particularly given New Jersey’s current budget problems, there is no state and federal money to meet the needs of the truly poor.

In truth, not only is the purchase of safe, affordable housing an unattainable goal for the poor, it is largely unattainable for most of the working class and much of the middle class in New Jersey. The “typical” 2,200 square-foot home in Somerset County, New Jersey costs $388,750; the same home in Sussex County, New Jersey costs $225,000. See www.realestatejournal.com/cityprofiles/nj.html.

In some ways, the picture is even more complicated than it was in 1983. Yes, there is a Fair Housing Act, a Council on Affordable Housing and a State Plan for Development and Redevelopment, N.J.S.A. 52:17D-301 et seq., and N.J.S.A. 52:18A-196 et seq. Yes, there is a “Smart Growth Council” and articulated policies to assist communities to redevelop abandoned and underutilized sites.

But we have 566 very independent municipalities, there exists no obligation to accept the state plan (Mount Olive Complex v. Township of Mt. Olive, 240 NJ Super 371 (App. Div. 2001)), and local governments have a great reluctance to accept any residential development, whether affordable or not.

Further, the Mount Laurel decision itself has been under fire from all sides. For years, bills have been introduced in the Legislature to repeal or gut the decision, and the League of Municipalities has been campaigning for the elimination of the “builder’s remedy”—the tool whereby a developer could sue a town on Mount Laurel grounds as a mechanism for getting court approval of different zoning, as long as the developer either built inclusionary housing or contributed to a municipal affordable housing trust fund.

On the other side, champions of the poor were disgusted with the lack of real affordable housing and the ability of towns and developers to buy out the obligation by paying for another municipality—like Trenton, New Brunswick, Camden or Jersey City—to build the housing that suburbs wanted to avoid.

Recent Decisions

It was in the context of considerable doubt about the affordable-housing doctrine that the Supreme Court took not just one, but three appeals this past term. The three cases the Court took were diverse, and each raised a different problem. In the first case, Toll Brothers Inc. v. Township of West Windsor, Docket No. A-103/104-00, 2002 N.J. LEXIS 1095, decided Aug. 1, 2002, the Court took an appeal from a court case that began in 1993.

The trial court had upheld the core of the Mount Laurel doctrine against a municipality that had continued to fight every step of the way, including highly contested appeals to the Appellate Division, battles at the local planning board level for both the subdivision and site-plan approval, and the imposition (and subsequent judicial excise) of numerous conditions on the development by the planning board. That case featured the filing of amicus briefs by the League of Municipalities (which called for the elimination of the builder’s remedy), The American Planning Association (which called for more attention to planning issues), the New Jersey Builder’s Association (which asked for the maintenance of the builder’s remedy), the Southern Burlington County NAACP and Fair Share Housing Development (which called for deeper penetration into lower income levels for affordable housing) and a coalition of planning and environmental groups (which asked that the builder’s remedy be replaced with a requirement that 20 percent of all growth in a community be affordable housing, the so-called “growth share” approach). That appeal was accepted at the start of the Court’s term and was argued in November 2001.

The second case, Bi-County Dev. of Clinton, Inc. v. Borough of High Bridge, Docket No. A-46-01, 2002 N.J. LEXIS 1099, decided Aug. 5, 2002, dealt with an important question that has arisen often in affordable housing litigation, namely, the obligation of one municipality to help another one with infrastructure needed to support affordable housing. That case was argued in February 2002.

The third case was something of a surprise. Cherry Hill Township had received repose from affordable housing litigation in 1993. However, Cherry Hill had received favorable treatment from the courts and COAH because it had little vacant developable land left—a circumstance that changed when Robert Brennan’s financial empire collapsed and the Cherry Hill racetrack became available for development. Cherry Hill was proceeding through the trial court when the Supreme Court took the case directly, bypassing the normal decisional process. That case, Fair Share Housing Center et al. v. Township of Cherry Hill, Docket No. A-66-01, 2002 N.J. LEXIS 1098, was argued April 30, 2002 and decided Aug. 5, 2002.

The three cases, taken together, amounted to a ringing endorsement of the original Mount Laurel doctrine, a narrowing of some of the benefits that developers had received, and an invitation for the Legislature to address the issues once again. The Supreme Court declined the invitation to rewrite Mount Laurel, and while it expressed its concern about the way the doctrine was working in practice, it did not feel it had the record in front of it to make wholesale changes; it invited future litigation, or preferably, the Legislature, to address issues raised by amici.

The Continuing Saga of West Windsor

In Toll Brothers, the Court certified three questions:

(1) Was the trial court wrong in concluding that West Windsor’s ordinances, regulations and site factors prevented a realistic opportunity for affordable housing?

(2) Was the trial court wrong in considering market demand or economic reality a key factor in deciding that West Windsor’s approach was wrong?

(3) Was Toll Brothers entitled to a builder’s remedy?

Subsumed within those three questions were many others dealing with specific concepts contained within West Windsor’s many-faceted attempts to thwart Toll Brothers (while at the same time approving thousands of very large single family homes on large lots), including whether Toll Brothers acted in good faith (or if that was even a relevant question) and how municipalities could avoid affordable housing litigation in the future. The Court concluded that the original doctrine was correct—that all municipalities have an obligation to provide affordable housing, and that Toll Brothers was entitled to a builder’s remedy. The Court endorsed the trial court’s rejection of the techniques used by West Windsor to avoid its obligation.

Importantly, the Court found that market demand for specific housing types incorporated into a municipal plan is a legitimate issue for the courts or COAH to raise when the municipal fair share plan is evaluated. This is an important issue, since one of the techniques that West Windsor used was to zone land for a housing product for which there was no market. Other municipalities also use this technique. The trial court, and the Supreme Court, found that such techniques produce illusory plans while the goal is to provide realistic opportunity.

The Court upheld the use of the builder’s remedy as a legitimate, if flawed, mechanism to enforce the affordable housing obligation, concluding that there is no other effective mechanism to make sure municipalities do what they are supposed to do:

If municipalities believe, as the League of Municipalities contends, that the builder’s remedy has become a developer’s weapon, it is the municipalities which possess the shield of COAH-afforded protection to ward off builder’s remedy litigation. Until practically all municipalities with a significant Mount Laurel obligation use the COAH process, however, the builder’s remedy remains a necessary mechanism for the enforcement of constitutional values.

Let’s Make a Deal

One of the big complaints of the affordable housing proponents has been the Regional Contribution Agreements that are authorized under the Fair Housing Act (N.J.S.A. 52:27D-312). A developer can sue a municipality, prove that there is no affordable housing in town and then settle the litigation with the court’s blessing—but in the end, build only market-rate housing and make a financial contribution so the affordable housing units can be built in the region’s central city.

This seems to be a direct affront to the theory of Mount Laurel, which decried the fact that two New Jerseys—one comprising the wealthy suburbs and the other comprising our poorer central cities—were emerging from the state’s housing patterns. If lawsuits demonstrate that a given suburb isn’t meeting its affordable housing obligations, then the suit should at least result in that project being inclusionary.

Bi-County takes a small step in addressing this issue. Without some kind of public sewer and public water supply, most higher-density housing cannot be built. Wells and septic systems work fine for lower-density housing, but most higher-density development needs to have access to sewage treatment. And, as previous articles have demonstrated, municipalities generally have tremendous discretion as to whether or not to provide utility service to new developments. See “Suburban Sprawl’s New Flow Regulators,” 159 N.J.L.J. 1029, March 13, 2001, and “Stopping Suburban Sprawl” 158 N.J.L.J. 60, Oct. 4, 1999.

The only exception has been in the area of affordable housing. Two cases, Dynasty Building Corp. v. Borough of Upper Saddle River, 267 N.J. Super. 611 (App. Div. 1993), and Samaritan Center v. Borough of Englishtown, 294 N.J. Super. 437 (Law Div. 1996), have been cited by developers to force not only the community in which they are building, but also adjacent municipalities, to provide access to sewer and water systems.

Bi-County had settled with the Township of Clinton, and had the right either to build an inclusionary development or pay cash to the township to support a Regional Contribution Agreement. It chose to pay cash and build a market-rate development, and then attempted to force the adjacent community of High Bridge to grant it access to the municipal sewer line to convey the flow to the Town of Clinton’s sewer system. High Bridge refused, and the trial court, on the basis of Dynasty and Samaritan Center, ordered High Bridge to accept the flow.

Not so fast, said the Appellate Division, in a decision reported at 341 N.J. Super. 229 (2001). It may be true that an inclusionary development may be able to force a municipality to accept flow, but the court said different rules apply if the developer is only paying money to a municipal trust fund. The Supreme Court agreed and drew a bright line between inclusionary and contributory developments, as follows:

Compelling circumstances should exist in order to justify, under Mount Laurel principles, disturbing the general rule that a municipality may exclude another municipality or its residents from using or connecting to its sewer system. We anticipate that general rule will be disturbed only in the case of developments that substantially and directly serve important regional and environmental interests. (Slip Opinion at 40-41).

Cherry Hill: Good News, Bad News

Cherry Hill was one of the “bad boys” of Mount Laurel litigation. It was initially sued in 1985 by the Fair Share Housing Center, and the case was transferred to COAH as a result of the passage of the Fair Housing Act and the Supreme Court’s decision in Hills v. Bernards, 103 N.J. 1 (1986).

COAH and the Fair Share Housing Center then had a two-year battle with the township during which motions and mediation failed to produce an acceptable plan. A “scarce resource” order was entered to restrict the township from approving development on vacant land.

The case then was transferred back to the Law Division and more motions, orders and plans resulted. The “scarce resource” order was continued and expanded. Finally, the housing center entered into a settlement with the township in 1993. The township got a very substantial reduction in its affordable housing obligation (from a COAH-determined obligation of 2,295 down to 787 units), and the trial court further reduced the obligation to 758 units. The basis for the reduction was a recognition that at the time, there was relatively little vacant developable land available. The trial court ordered the township to prepare for a July 26, 1993 compliance hearing, and anticipated that there would be regular reports on compliance.

Inexplicably, the compliance hearing never took place, the scarce resource order was never lifted and a judgment of repose was not sought.

In October 1993, COAH promulgated its “second round” numbers and Cherry Hill got an allocation of 1,851 units. Since the Legislature had amended the Fair Housing Act to provide for a maximum of 1,000 units within any one six-year cycle, Cherry Hill was eventually told its revised pre-credited need number was 1,669 units.

Since Cherry Hill had little vacant developable land, there was not much for the Fair Share Housing Center to do with respect to the township’s compliance until the Garden State Racetrack went bankrupt and 225 acres of land became available for development. Cherry Hill was eager to have the site redeveloped as a mixed-use commercial project and entered into an agreement with a redeveloper, and then approved the plans. Cherry Hill took the position that the land was not subject to any inclusionary requirement, and that the developer of the parcel should merely make contributions to the township’s affordable housing trust fund. The Fair Share Housing Center disagreed, and the matter went back to the Law Division.

The trial court agreed with Cherry Hill, and the housing center filed an appeal, both with the Appellate Division and, interestingly, directly with the Supreme Court. The Supreme Court took jurisdiction; even so, the trial court chose to grant retroactive repose to Cherry Hill while the matter was pending.

The Supreme Court was apparently offended by the years of avoidance by Cherry Hill of any construction of affordable housing. The Court declared that the township would have to file a plan for substantive certification that included the Garden State Racetrack land and found the township’s development-fee ordinance invalid, and sent the case back to the trial court with specific instructions.

What Does It All Mean?

The message of these decisions should be loud and clear: There is no safety in avoidance or games-playing. Both Toll Brothers and Cherry Hill reinforced the reality that if a town wants to avoid a builder’s remedy lawsuit, it had better prepare a housing element/affordable housing plan that the courts will accept. Any town that has not filed an affordable housing plan with COAH and that has at least some market attractiveness ought to consider itself a target.

It is somewhat mystifying that municipalities avoid going to COAH, and that when they get sued, they don’t quickly seek to comply. The results of affordable housing litigation are generally favorable to developers, and the towns lose the opportunity to shape their planning and development outcomes.

One would think that voters would turn out town leaders who fail to provide affordable housing in their communities and who fail to obtain COAH protection. It may even come to pass that township attorneys who fail to advise their towns to come to COAH may be subject to malpractice claims. But that’s probably wishful thinking.

Other Voices

Gov. James McGreevey used strong negative language in reaction to Toll Brothers. He pointed out that builders were not really interested in the poor, only in profit. The governor, whose roots are in the municipal world, expressed strong resentment as to the role of the courts in shaping local communities.

COAH has not moved forward at all on the issue of “third round” affordable housing numbers, leading to lawsuits filed by the Fair Share Housing Center, the NAACP and the New Jersey Builder’s Association.

There are state legislators who want to soften (or eliminate) COAH. Assemblywoman Connie Myers, R-Holland, has introduced legislation that would gut the affordable housing process, at least for rural areas (land that is agricultural assessment is exempt from affordable housing calculations and municipal master plans are the key documents for determining municipal fair share). She is not alone.

There are spokespeople for the planning community who have espoused a concept called “growth share,” which eliminates litigation and requires all development in the future to provide a percentage of units as affordable to lower income families. There are spokespeople for affordable housing groups and the builder’s association, asking for changes in housing policy to create more opportunities for both market-rate and affordable housing.

The attorney who has clients interested in suing municipalities on affordable-housing grounds has reasons for concern. Sure, the Supreme Court laid out a clear path for him or her to advise clients: Select a municipality that has not met its obligation, make sure that the property that the client wants to develop is in Planning Area One or Two in the State Development and Redevelopment Plan (or better yet, in one of the state plan centers), and make sure the client either has sewer and water at the site, or is willing to build the project with a minimum of 15 percent of low- and moderate-income units on site.

But the concerns about potential changes in the Fair Housing Act and in COAH regulation persist, and with good reason. The affordable housing advocates made powerful arguments, reflected in the dissents in the Toll Brothers case, that the COAH process is not meeting the needs of the truly poor. The governor’s statements after Toll Brothers reflect what many people feel. The suburbs never liked the doctrine, and New Jersey is a suburban state. Commissioner Levin is not pushing hard for new COAH numbers because of the potential political fallout. Myers’s bill may not be moving forward, but it’s still out there. Good reasons for caution.

The decisions, however, spell very bad news for those 200-plus communities that have kept their heads in the sand since 1975. COAH reports that 278 of the state’s 566 municipalities have either petitioned for or gotten certification of their affordable housing plans. See the “Status of Municipalities” report available at http://www.state.nj.us. There are more than seven municipalities whose dance with COAH ended with withdrawal or ejectment; and some 70 more that have ended up in court. Some of those formerly certified towns have now gone beyond their period of repose, and thus are potential targets for affordable housing lawsuits.

If I represented a municipality with a COAH obligation and no protection, I would take the three decisions articulated by the Supreme Court in August and sit down with the governing body immediately. The future for recalcitrant municipalities with good housing market conditions looks bleak, but the court showed these towns how to protect themselves.

If COAH is suddenly bombarded with petitions from previously absent municipalities, then Toll Brothers, Cherry Hill and Bi-County would have achieved their desired effect.
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