expanded outline on covenants

1. Easements vs. covenants; some vocabulary:


          |—>    affirmative            a. burden and benefit


easements |                                  p’or       p’ee


          |—>    negative                  servient   dominant


negative    <—|                         b. w/the land (appurtenant) or 


              |covenants                   in gross 


affirmative <—|

a. An affirmative easement permits the holder of the easement to do something on the burdened land, like pass across it (a right of way).  A negative easement permits the holder of the easement to prevent the owner of the burdened land from doing something, like building in such a way as to cut off light or air to the easement holder’s land.  A negative covenant is a promise by the holder of the burdened tenement not to do something on his land, such as build within 10 feet of the property line.  An affirmative covenant is a promise by the holder of the burdened to do something, like pay a subdivision exaction.  Negative covenants and negative easements are thus quite similar in their content.  Affirmative easements, however, are in some sense the opposites of affirmative covenants.

b. Conceptually, either the burden or the benefit of either a covenant or an easement could be either appurtenant or in gross.  Practically, the number of situations in which the benefit of an easement runs with the land but the burden is held in gross is quite limited, if they exist at all.  (Some parking agreements may meet the requirements, where the owner of a particular piece of land negotiates with a parking company for a certain number of parking places but the company does not commit to where those will be, but such agreement would probably be analyzed as covenant rather than an easement.)  Situations where the burden of a covenant is held in gross but the benefit runs with the land are quite common, title covenants being the classic, and probably historically the earliest, example.  Many courts will enforce easements where the burden runs with the land and the benefit is held in gross, and the same is true with covenants.  Many courts, however, have, or have had, difficulties with enforcing such arrangements, and the situation today is unclear in many jurisdictions.  In the case of easements there is a strong constructional preference for interpreting them as being appurtenant.  The situation is less clear in the case of covenants.  The alternative, however, in the case of covenants is not to say that the benefit is held in gross but rather to say that it is personal to the promisee (and hence, that the burden does not run with the land at all).

c. While it is possible to draft any easement as a covenant, and, with some contortions, to draft any covenant as an easement, the wording normally makes a difference only in the case of the negative interests.  However much one writes an affirmative easement in promissory language, the courts are likely to call it an affirmative easement, and however much one writes an affirmative covenant in easement language, the courts are likely to call it a covenant.

2. Spencer’s Case
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The issue is the running of the burden

3. The rules at law

a. Formalities.  At common law, a covenant had to be under seal.  Under the Statute of Frauds it had to be in writing (because it concerned land).  The former requirement has been abolished in most jurisdictions; the latter is still very much with us.

b. Touch & concern.  In order for a covenant to run with the land at law, it must “touch and concern” the land.  The requirement is still with us, though Restatement 3 would turn the requirement into a public policy inquiry into whether the covenant ought to be allowed to run with the land.

i. Restatement 1 test

physical--According to the first Restatement, the covenant must concern the physical use or enjoyment of the land.

relation of burden & benefit--According to the first Restatement, both the burden and the benefit must touch and concern the burdened land and the benefited land respectively.  This means that according this view, the benefit of the covenant cannot be held in gross if the burden is to run with the land at law.

ii. Judge Clark’s test.  According to Judge Clark, any covenant touches and concerns the land if it affects the legal relations of the landowner in his or her capacity as a landowner.  The problem with this test is that it is circular.

iii. Special problems

affirmative covenants.  There are at least some older cases that hold that an affirmative covenant cannot by its very nature touch and concern the land.  This must be a statement of policy that such covenants are disfavored.  It survives in some jurisdictions in which affirmative covenants are examined more carefully to determine if they touch and concern the land.

covenants not to compete.  In some jurisdictions such covenants have been held not to touch and concern the land.  Here the policy nature of the argument is quite clear; such covenants are disfavored because they are anti-competitive.

c. privity

i. vertical.  The successor to the promisor must have an estate of the same duration as the promisor had (fee, term of years, etc.).  The successor to the promisee must have an estate of the same duration as the promisee had.  This requirement is widely observed today with regard to enforcement at law, and is most notable in the case of landlord and tenant, where the covenants will run if the tenant assigns his lease but not if he subleases.

ii. horizontal.  The problem here is what relationship there must be between the original promisor and the original promisee.

tenurial. This requirement is satisfied only if the original promisor and the original promissee simultaneously had a tenurial interest (landlord and tenant, life estate and remainderman) in the same piece of land.

simultaneous.  Also known as “Massachusetts privity.”  This requirement is satisfied in all instances in which tenurial privity is present but also if the original promisor and promissee had any simultaneous in the same piece of land, such as one owned the fee and the other had an easement.

transfer of an interest.  This requirement is satisfied in all situations in which the first two are satisfied and also in the situation where the covenants are contained in a deed that passes an fee (or lesser) interest in the burdened or benefited land from the promisee to the promisor or the promisor to the promisee.  Covenants between neighbors would be excluded, but the requirement is easily avoided by the use of a straw conveyance.

privity of K. Denies the requirement of horizontal privity of estate.  So long as vertical privity of estate is present, the covenants will be enforced if they were enforceable as a matter of contract between the original promisor and the original promisee.

There are few cases in the last fifty years that deal with the question of horizontal privity, and the Restatement 3 seeks to abolish it.  The fact is, however, that there are relatively few cases in which enforcement at law is sought, so the continued viability of the horizontal privity requirement in those jurisdictions that had it is a matter of doubt.

d. intent — in esse vs. not in esse.  All jurisdictions require that there be intent that the covenant run with the land.  The specific holding in Spencer’s Case, that such intent would be found where the covenant concerned something that did not exist at the time the covenant was made only where the word “assigns” was used, would probably not find favor in any jurisdiction today that did not have the rule as a statutory requirement.  (Cal. is one jd. that does.)

4. Equity contrasted.  As a result of Tulk v. Moxhay, it is clear that some covenants that do not run at law will nonetheless be allowed to run in equity.  The question is what is the status of legal rules when equitable enforcement is sought?

a. formalities - The Statute of Frauds applies.  There are cases which allowed enforcement of unsealed instruments where a sealing requirement was still in effect.  There are some jurisdictions in which a covenant will be implied in equity where it probably would not be implied in law.

b. touch & concern — Some courts hold that the touch and concern requirement applies equally in equity and in law.  In many jurisdictions there is doubt whether the requirement is quite the same.  Notable is the position of Restatement 1 that a covenant may be enforced in equity if the benefit is in gross so long as the burden touches and concerns the land.

c. privity — The general rule is that in equity notice substitutes for privity of estate.  This is certainly true so far as horizontal privity is concerned.  It may not be totally true so far as vertical privity is concerned, but it is certainly true that the requirement of vertical privity is not so strict, so long as the holder of the burdened land is in a position where he or she can perform the covenant.

d. intent — The in esse rule, to the extent that it still exists, probably does not apply in equity, but intent that the burdens and benefits run must be found.

5. Summary

a. The pistons theory.  Basically what this means is that as a general matter, the more you have of one requirement the less you need of another.  This is particularly true in the case of touch and concern and intent.  The more that the covenant obviously touches and concerns the land, the less that most courts will require in the way of specifically expressed intent that the covenants run.

b. Rules and reality.  While the rules seem complicated and divergent (and they are), the fact is that most covenants are sustained in one way or another.

c. Policy.  Formerly covenants were disfavored because they were thought to hinder the alienability of land.  The rise of the subdivision covenant with its quite obvious alienability-enhancing qualities has led to a shift in judicial attitudes toward covenants, but, perhaps, also a greater willingness to look at the reality of the covenant sought to be enforced rather than the category into which it falls.

6. Theoretical limitations on the enforcement of covenants in equity (the so-called “equitable servitude”).  What was the theory of Tulk v. Moxhay?  Was the theory that the general duty that we all have not to interfere with others’ contracts became an affirmative duty to perform the contract when Moxhay, having notice of the contract, became the only person in the world who could perform it (the contract theory)?  Or was it that the court was simply extending the types of interests that could be made the subject of a negative easement (the property theory)?  No jurisdiction rigidly adheres to one theory or another, but here are some areas in which the theory might make a difference.
a. Affirmative duties.  If the contract theory is used, there is no reason why it cannot be applied to affirmative duties.  If the property theory is used, there are more problems, because there is no easement category that corresponds to the affirmative covenants.  (We also noted above that some courts have had difficulties enforcing affirmative covenants at law, on touch and concern grounds.)  Eagle Enterprises v. Gross is a recent leading case on the topic, and it shows that some courts still have difficulties with enforcing affirmative covenants, though the enforcement sought there was in law not in equity.

b. Continuing liability of the promisor.  If the contract theory is used, there is no reason why the promisor should not remain liable once he has parted with the property.  If the property theory is used, it is hard to see how he remains liable once he has parted with the property.  The law here seems to be quite settled on the following compromise:  A tenant remains liable (at least secondarily) on his covenants even if he assigns the lease, but normally a fee owner does not remain liable on his covenants once he has parted with the land.

c. Appurtenant vs. in gross.  To the extent that the jurisdiction has difficulty enforcing easements in gross, it will have difficulty enforcing covenants the benefit of which is held in gross, if it uses the property theory.  Under the contract theory, however, there is no conceptual difficulty with enforcing covenants the benefit of which is held in gross.  There is a wide split among the jurisdictions on this topic.  The extremes are represented by London County Council v. Allen (no benefit in gross can be enforced except as against the original promisor) and Van Sant v. Rose (the holder of a benefit in gross holds an interest in the burdened land, which he can always enforce).  Most jurisdictions are in the middle, looking closely to intent and to whether the person who seeks to enforce the covenant has a real reason for doing so.

7. Today.  The law/equity distinction.

a. Relevance of the distinction

i. As to remedy.  Enforcement of real covenants at law is rare.  Hence, as a practical matter, if the covenant can be enforced in equity, that is what the enforcer wants.

ii. As to changed conditions.  The doctrine only applies in equity, though the Restatement 3 would extend it to law.

b. Drafting practice.  Most drafters try to comply with the legal rules and then develop mechanisms (such as inclusion in the plat) to ensure that notice is provided to subsequent purchasers.  Similarly, most drafters will try to ensure that a covenant that would normally be enforceable only at law (like a covenant to pay money) can also be enforced in equity (for example, by providing that non-payment will result in a lien on the land).

c. The line of cases from Miller v. Clary, through Neponsit, to Eagle Enterprises v. Gross shows, if nothing else, that modern courts try to minimize the distinction between law and equity.  The last-named case also shows, however, that thinking in terms of categorical rules is by no means dead.
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