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ROMAN LAW, QUESTION II, CONTINUED


LEGAL HISTORY: ROMAN LAW

Professors Donahue and Lanni

December 4: 11:45 a.m. — December 22: 4:30 p.m.

GENERAL INSTRUCTIONS

This is a take-home exam.  It will be distributed on December 4 (the last class) at 11:45 a.m.  You may, if you wish, also pick it up in Professor Donahue’s assistant’s office (Hauser 518) any time after the last class.  The exam, together with the final draft of your short paper, should be sent by email to rspang@law.harvard.edu, alanni@law.harvard.edu, and mays@law.harvard.edu. Please note that this is different from the usual procedure.  You do not turn in the exam to the Registrar’s Office, and we would prefer not to deal with paper copies.  (If you insist on a paper copy, it should be turned into Professor Donahue’s assistant, Jane Reader,  in Hauser 518.  If you can’t find her, put it under Professor Donahue’s door [Hauser 512].)  The Registrar’s Office regards this exam as a paper not as an exam; hence, you should put your name on the exam not your student ID number.

You may not discuss this exam with anyone between 12:10 p.m. on December 4 and 4:30 p.m. on December 22.  If you have not picked up the exam, you may, of course, discuss the course with anyone who has also not picked up the exam.

This is an open-book exam.  You may use any materials that you want.  The exam is not, however, intended to be an exercise in the use of the library.  You should be able to do it with just the books assigned for the course and your class notes.

There is no limit on words, but conciseness will be rewarded and verbosity penalized.  One way to be concise is not to recite at length material that was contained in the lectures.  By and large, we know that material, and in a take-home exam we can assume that you do too.  What we are interested in is your ideas, how you put the material together.  If you find yourself writing much more than five or six double-spaced typewritten pages on either question, you’re probably writing too much.

There are two questions on the exam.  The first of which poses a problem, with some guide questions.  It is to be answered in traditional law-school fashion.  The second calls for a general essay.

ROMAN LAW: QUESTION I

I.

Write a commentary on both of the following documents.  A good commentary will be organized in the form of a coherent essay.  It will not simply outline everything that we have said in this course on the topics covered in the documents.  Rather, it will seek to explain what legal rules are at stake in the documents, what light the documents cast on what we know of the legal rules, and what social situations gave rise to the legal transactions recorded in the documents.

A.

Papyrus from Philadelphia in Egypt (written in Greek and dated A.D. 206)
= P. Cornell, 9, in J.A. Crook, Law and Life of Rome p. 198 (not in Materials)

To Isidora castanet-dancer from Artemisia of Philadelphia.  I wish to have you and two other dancers to dance for us for six days from the 24th of Pauni [an Egyptian month], receiving thirty-six drachmas for each day as pay and for the whole period six artabae [an Egyptian dry measure, total approximately 5 bushels] of barley and twenty double loaves of bread; and whatever garments or gold ornaments are brought, we shall guard safely.  We shall also provide two mules for you, both in coming and going.

B.

Five Wax Tablets from Egypt (written in Latin, dated 142 A.D.)
in Crook, supra, pp. 131–2 (Materials pp. 383–4)

Antonius Silvanus, trooper of the 1st Mauretanian squadron of Thracians, prefect’s batman [stator], troop of Valerius, made this will.  Of all my property, military and civilian, let M. Antonius Satrianus be my sole heir.  Let all others be disinherited.  And let him formally accept my inheritance [make cretio] within the first hundred days; if he has not thus accepted let him be disinherited, and then in the second grade let [. . .] Antonius R[. . .]lis, my brother, be my heir and formally accept my inheritance within the next sixty days.  To him I give as legacy, if he does not become my heir, seven hundred and fifty silver denarii.  As agent [procurator] for my military property, to get in my assets and hand them over to Antonia Thermutha the mother of my heir aforementioned, I appoint Hierax the son of Behax, corporal of the same squadron, troop of Aebutius; and she is to hold the property until my son and heir becomes free of guardianship [tutela] and receives it from her.  To Hierax I gave as legacy fifty silver denarii.  To Antonia Thermutha, mother of my heir aforementioned, I give as legacy five hundred silver denarii.  To my commanding officer I give as legacy fifty silver denarii.  As to my slave Cronio after my death, if he shall have dealt correctly with everything and handed all to my heir aforementioned or to my agent, I wish him to be free, and I wish the five percent tax [on his manumission] to be paid for him out of my estate.

Let all fraud be absent from this testament.

Purchaser of this estate for purpose of testation: Nemonius, corporal of the troop of Marius; scale-bearer: M. Iulius Tiberinus, corporal of the troop of Valerius; foreman of witnesses [meaning a bit uncertain]: Turbinius, standard-bearer of the troop of Proculus.

CONTINUED ON NEXT PAGE

Will made at Alexandria-beside-Egypt, in the Augustan camp, winter quarters of Legion II Traiana Fortis and the Mauretanian squadron, 27 March, consulships of Rufinus and Quadratus.

[In Greek further down, presumably in the testator’s hand:] I, Antonius Silvanus, the aforementioned, have perused this my will above written, and it has been read and I approve of it as it stands above.

[The document also contains the subscribed signatures of Nemonius, Iulius Tiberinus (in Greek), Turbinius, and four others (including, perhaps, that of the testator).]

ROMAN LAW: QUESTION II

Consider the following quotation from “English Law” by A.K.R. Kiralfy in An Introduction to Legal Systems 159 (D. Derrett ed. 1968):

Every legal system essentially corresponds to practical demands, but the English common law is particularly responsive to the pressures of daily life through its lack of any broad rigid framework.  It is a truism to say that it is a pragmatic system, like most Anglo-Saxon institutions, rather than an abstract, intellectually satisfying artifact.  Dislike of “theory” is not based on a reluctance to understand and accept the reasons for one’s own actions, but rather on an instinctive distrust of the broad generalisation which is felt to force subtle and complicated relationships on to a Procrustean bed of oversimplification.  The English legal system is also generally described as “inductive” (as contrasted with the “deductive” systems), i.e., gradually arriving at a rule from a consideration of numerous particular instances, as contrasted with the subsumption of situations under one or other of a limited number of unchanging and sometimes unchangeable prescriptions. ...

The great American jurist, Holmes, has said that the life of the law is not logic but experience.  This is bred in the bone of English law.  A bench of medieval judges once sneered at a barrister for using the “sophisticated reasons” of the philosophers at the ancient English universities.  Law was taught, till the eighteenth century, only in legal practice at the Inns of Court, a workaday “tough” law in Maitland’s view.  Inherent in this law is the distrust of philosophical analysis which still survives. ...

At the time when Professor Kiralfy wrote these generalizations about English law were commonplaces.  They were intended to contrast English law with Roman law and the Continental European legal tradition more generally.  Today, we have our doubts that Kiralfy and scholars of his generation got it quite right about English law (and, by implication, the Anglo-American legal tradition generally).  That is not, however, your principal task, though you may say something about it if you want to.  Your principal task is to ask whether these generalizations about English law might, in fact, be true of Roman law (without getting into the question about what happened to the Roman legal tradition after Justinian; that’s the topic for the course this spring).  To what extent are they untrue?  Illustrate with specific examples.  Be sure to consider whether we need to change the generalizations to fit the different periods of Roman law from the XII Tables to Justinian.

THE END
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