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The Basic Rules
The rules of the classical canon law on the formation of marriage are well-known and easy to state:

First, present consent, freely given between parties capable of marriage, made a valid marriage.  This marriage was indissoluble — with one exception not relevant here
 — so long as the parties lived.

Second, future consent, freely given between parties capable of marriage, made an indissoluble marriage, if that consent was followed by sexual intercourse between the parties.  The two ways of forming a valid marriage were combined, at least in doctrine, by the notion that intercourse following future consent raised a de jure presumption of present consent.

Third, with minor exceptions, any Christian man was capable of marrying any Christian woman provided: (1) that they both were over the age of puberty, (2) that they were not too closely related to each other, and (3) that neither had taken a solemn vow of chastity and that the man was not in major orders.  The rules about relationship were complicated, extending as they did to blood relatives, affines and spiritual relatives, but recent research would suggest that they were not so important socially as had once been thought.
>

The most important thing, I would suggest, about the about the rules of the classical canon law on the formation of marriage is not what they require but what they do not require.  Although couples were strongly encouraged to have their marriages solemnized, no solemnity or ceremony was necessary for the validity of marriage at any time between Alexander III in the late twelfth century and the council of Trent in 1563.  Further, in an age characterized by arranged marriages and by requirements in the secular law that lords consent to the marriages of their vassals and serfs, classical canon law required the consent of no one other than the parties themselves for the validity of a marriage.  Finally, in an age of class-consciousness, classical canon law imposed no barrier of status to marriages across classes.

If these were the rules formation of marriage, what about the dissolution of marriage?  Once formed, marriage in medieval canon law was very difficult to get out of, so long as both parties lived.  The overwhelming bulk of the canonic writing and of the actual dissolution cases focuses on the formation process itself; someone, be it one of the parties or a church prosecutor, seeks to establish the the marriage was not validly formed in the first place.  Hence, the rules of the classical canon law on the formation of marriage are also, for the most part, also the rules about its dissolution.  Separation without permission to remarry was also available if one of the parties to the marriage committed adultery, during the period which we are discussing, it became available for cruelty, and perhaps for other reasons as well.

The Difference Between English and Franco-Belgian Medieval Marriage Cases

As a result of recent work done with the surviving records of the local ecclesiastical courts, it is now possible to examine the application of the rules of the medieval canon of marriage in actual litigation.  Much of the research has been done with English records, which are unusually full.
  There has also been work done on the records of the church courts in France, modern Belgium, Germany, Hungary, Poland, Sweden, and Italy.
  Although much more work with this material still needs to be done, I have just completed an obscenely long study of the marriage litigation in five courts: York, Ely, Paris, Cambrai, and Brussels.  Hence, in this talk we will confine ourselves to the English and Franco-Belgian records.  When I refer awkwardly to “Franco-Belgian,” I am referring, in the case of France, to the region known as the pays de droit coutumier, the region of customary law.  We ask the comparative question:  Are the patterns of marriage litigation in medieval England and the Franco-Belgian region fundamentally the same or fundamentally different?

There are some remarkable elements of unity.  Hardly a sentence of a church court in either region throughout the long period from the formation of the classical law in the twelfth century to the council of Trent in the sixteenth can be shown to violate the classical rules.  The common academic training of the principal officers of the church courts and the availability of appeal, in some cases going all the way to the papacy, ensured a basic uniformity of application of the law.

What was different was not the rules that were applied but the kinds of claims that were made before the courts.  We can illustrate this difference with two cases, one from an English church court and one from a French.  Although these two cases cannot begin to capture the variety of the fact-patterns reflected in the records in the two regions, they might be regarded as modal or typical marriage-formation cases.

In July of 1271, Alice Dolling, of Winterbourne Stoke in Wiltshire, appeared before the consistory court of the bishop of Salisbury claiming that she had contracted marriage with William Smith and seeking to have him be adjudged her husband.
  William denied the relationship, and the case was set down for proof.  Alice produced three witnesses, all women, who testified that on St. Stephen’s day in 1268, Alice and William had exchanged words of marital consent in the house in which two of the witnesses lived.  William excepted that on the day in question he had been attending an all-day guild feast in a village some four miles away, and he produced ten men who testified to that fact.  Alice then produced four women who testified that they had seen William in Winterbourne Stoke on that day.  The official of Salisbury ruled in favor of Alice, but the case was appealed to the court of Canterbury and reversed on appeal, on the grounds that Alice’s witnesses were biased and inconsistent and that, failing all else, ten witnesses are better than seven.

More than 200 years after Dolling c Smith, Colin Tanneur and Perette Doulsot of Villers in Champagne were cited to appear before the court of the official of the bishop of Châlons-sur-Marne to answer charges by the promotor that they had clandestinely exchanged promises to marry.
  While the judge was interrogating Perette under oath about this charge, she confessed that a month before, Colin had come to her father’s house at night and had talked with her about a marriage contract.  After much talk, Colin had sworn by the faith of his body that he would take her to wife and that he would never have anyone else as wife except her, and she promised the same.  After this they exchanged tokens of their affection.  Since Perette admitted that no one had been present when all this had happened, it was open to Colin to deny the charges, and the case would have failed for want of proof.  Colin, however, did not deny the charges but admitted that the events had taken place as described.  The couple were fined a pound of wax each “for the clandestinity” and ordered to solemnize their marriage within a week.
Now, there are many differences between Dolling c Smith and Office c Tanneur et Doulsot.  The most important from the point of view of the parties is that William Smith firmly did not want to marry Alice Dolling and took his case all the way to the court of Canterbury to ensure that he did not have to do so.  By contrast, Colin Tanneur seems to have needed only the nudge provided by the court appearance to get him to the altar.  The difference, however, between Franco-Belgian and English marriage cases does not lie in this direction.  There are many bitterly contested Franco-Belgian marriage cases, just as there are many English ones that are hardly contested at all.

There are, however, a number of other differences between these two cases that seem to be generally characteristic of marriage litigation in England and in the Franco-Belgian region in the later Middle Ages.  First, the English case was an instance case.  It was brought by Alice Dolling, and the remedies she sought were for herself alone.  The French case was a criminal case, an office case.  It was brought by a court officer, a prosecutor, called a promotor, and the parties were ordered to pay a fine and the promotor’s expenses, in addition to being ordered to solemnize the marriage.  Now there are office marriage cases in the English records just as there are instance ones in the Franco-Belgian.  But the striking thing about the Franco-Belgian records for many jurisdictions is that the office mode in marriage cases seems to dominate the instance, particularly when we reach the fifteenth century.
  The English office cases, moreover, show no evidence of an organized prosecution, of a court officer charged with bringing office cases before the court.  Because, a far greater proportion of Franco-Belgian marriage cases are office cases, the judge plays a much more active role in Franco-Belgian marriage cases than he does in England, at least in instance cases.

There is a second difference between these two cases which is characteristic of marriage cases in the two regions.  The dispute in Dolling c Smith was a dispute about an alleged marriage formed by words of the present tense, in the terminology of the classical rules, sponsalia per verba de presenti; the dispute in Office c Tanneur et Doulsot was a dispute about a promise of marriage, sponsalia per verba de futuro.  Now there are disputes about marriages by words of the future tense in the English records, but they almost always involve allegations that the words were followed by sexual intercourse.  Such cases also exist in the Franco-Belgian records, but there are also a great many Franco-Belgian de futuro cases that do not involve allegations of intercourse but simply seek judicial enforcement of a promise of marriage.  Cases seeking to enforce a simple promise to marry are very rare in the English records, just as cases seeking to enforce a de presenti marriage are very rare in the Franco-Belgian records.

The first four tables in the handout give the details about the five courts that I have studied.  Let us summarize what is found there more impressionistically.

As we move forward from the latter part of the thirteenth century, the English cases continue to show the pattern of Dolling c Smith.
  Cases seeking to establish that a marriage has in fact taken place are by far the most common form of marriage litigation.  Within that large group, allegations of a de presenti marriage which in one way or another lacked the normal solemnity or ceremony are the most common source of litigation.  Now, as Richard Helmholz and others have noted, the number and proportion of this type of case, indeed, of marriage cases generally, seem to decline in the English records toward the end of the fifteenth century.
  Other types of cases seem to occupy more of the courts’ time, and within the marriage cases the number and proportion of annulment and separation cases seem to be on the increase.  But the de presenti informal marriage case remained an important topic of litigation in the English church courts throughout the Middle Ages and beyond.

The Franco-Belgian pattern is more complicated, perhaps because the surviving records give us only tantalizing glimpses.  Nonetheless, the contrast with England is striking.  In the Franco-Belgian region there are very few de presenti marriage cases for the whole of the Middle Ages.  There are also comparatively few instance marriage cases (with the notable exception of the register of the official of the bishop of Paris from the late fourteenth century).  A substantial majority of the cases, both instance and office, concern de futuro espousals, some followed by intercourse, some where the promise alone is sought to be enforced.
  The other major topic of litigation about marriage is separation cases, of which there are very few in England.

We are dealing here with patterns of litigation, not with absolutes.  The question is not whether one could allege a de presenti marriage in an instance case before a Franco-Belgian court in the fifteenth century.  The evidence suggests that one could.  The typical pattern of litigation, however, excludes such cases.  There are practically none in the largely instance cases before the official of Paris in the late fourteenth century.  There are a few, but very few, in the largely office cases at Cambrai and Brussels in middle of the fifteenth century.  I have found none in the, once more largely office, cases in the episcopal courts of Châlons-sur-Marne and Troyes and in the court of the Paris archdeacon in the latter part of the fifteenth century.  The number of such cases also seems to have declined in England, but it declined in comparison with what it had been previously; it never approached the level that the Franco-Belgian records show.

These differences have been known for some time.  There is one more that has appeared in the course of research for the book, although I hesitate to put it forward too firmly because all the surviving records from the two regions have not been subjected to the numerical analysis that we did for the five courts with which we dealt in the book.  If, however, we assume that York, Ely, Paris, Cambrai and Brussels are typical, in the English courts plaintiffs seeking to establish a marriage had a much higher success rate than did either plaintiffs or promotors in the Franco-Belgian courts.  In the case of separation and divorce, particularly the former, there are so few cases in the English courts that one cannot speak of a statistical success rate, but the few cases that there are suggest that it was much more difficult to get a separation in England than it was in the Franco-Belgian region.  Hence, success rates in spousals litigation in the Franco-Belgian region are low, those in separation litigation are high; the opposite is certainly the case in England so far as spousals litigation is concerned and seems to be the case in England so far as separation litigation is concerned.  Once more, if the somewhat lower success rates in spousals litigation at York in the fifteenth century can be generalized, the English seem to have been moving in the Franco-Belgian direction in that century, but as is the case with cases of de presenti marriage, the movement in this direction comes no place near to reaching equivalent results.

We have a better idea of why the Franco-Belgian region might have showed these characteristics than we do why the English might have begun to move in the Franco-Belgian direction in the fifteenth century.  Synodal legislation of the Franco-Belgian region on the topic of clandestine marriage was quite different from what it was in England.
  In the Franco-Belgian region, but not in England, informal marriage without any aggravating factor was, in many places, punished by automatic excommunication.  In some dioceses, including Châlons and Cambrai, penalties could be imposed for failure to publicize promises of marriage (verba de futuro) and for failure to proceed to solemnization of the promised marriage within a fixed period.  This local legislation might have had an effect on the types of cases brought before the Franco-Belgian courts, but it is unlikely that it had so great an effect that it alone could have produced the striking differences that we in the records of cases in the two regions.  Even if it did, that simply puts the social question at one remove: why did the society of the Franco-Belgian region in the later Middle Ages create legal institutions so different from those in England?

The differences between the English and Franco-Belgian records, we would suggest, are not just differences in litigation patterns and legal institutions; they also reflect differences in how the English and Franco-Belgians got married.
  (There is a leap in the argument here that we might want to discuss in the question period.)  More people, I am asserting, in England engaged in de presenti informal marriage than in the Franco-Belgian region; more people in the Franco-Belgian region made contracts to marry than in England.  Why should there be these differences?  Is there any way to explain all of these phenomena at once?  Are they in any way connected?

What Does the Property Difference Explain

An obvious place to look for an explanation of these differences is in the rules concerning marital property and succession to property in the two regions.  In the book I outline the differences in marital property between the two areas and suggest that they might account, at least in part, for the greater number of separation cases that we see in the Franco-Belgian courts.  The book also rejects the argument that the differences in the basic rules about succession might account for the differences we see in the types of litigation about marriage formation.  We do not have time to rehearse those arguments here; I will have to refer you to the book.

An Overarching Social Difference?

Since the property argument did not fully explain what we need is some overarching explanation on which both the marriage practices and the property rules can be seen as dependent.  The overarching explanation that I offer is both complicated and fuzzy, but it seems to be the most plausible:  The difference we are trying to explain is a small one heightened by the litigation pattern.  Many Franco-Belgian marriages were probably indistinguishable from many English ones.
  But the difference that produced the difference in results, I would like to suggest, is fundamental, in the sense that it goes to the very core of how people understood themselves.  The legal differences are dependent on it.  However strong the sense of family and of community was in England, it was weaker than it was in the Franco-Belgian region.  The English--with their separate ownership system of marital property, with their winner-take-all inheritance system, with their abundant evidence of do-it-yourself marriages, with their strict attitude toward judicial separation, but with their apparent do-it-yourself system of separation--are, for the Middle Ages, an unusually individualistic people.  The Franco-Belgians--with their community property, with their shared inheritance system, with their carefully planned marriages, their reluctance to hold that a marriage, particularly an informal marriage, existed, with their system of judicial separation which brought more cases before the courts but judged them by broader standards--are more communitarian.  We are dealing here, I would suggest, with a cultural phenomenon that developed independently over the course of centuries and of which both the property system and the marriage cases are an expression.

In a previous paper,
 in attempting to explain why the Franco-Belgians developed community property and the English did not, I suggested that after one took into account the technical legal explanations for the differences between the two regions and explanations based on the differences in the relative power and interests of lords and families, there remained an unexplained residue of variance that could only be explained by what I called the “anthropological” explanation, a difference in attitudes toward the family, reflecting, perhaps, an historical difference in family-type or structure.  This difference in attitude was independent of any economic differences, for the two regions are remarkably similar economically, particularly in the thirteenth century when the difference in marital property systems seems to have emerged.

The evidence for differences on this “anthropological” level is admittedly thin.
  What gives the suggested explanation its power is that if this difference between the two cultures existed, it could explain much that is otherwise difficult to explain.  It could explain not only the difference in marital property systems and inheritance systems but also the difference in marriage practices as well.  Let me offer, then, an account of the dynamics of the changes in marriage practices, changes for which the evidence is more solid and underlying which may be this basic difference in attitude toward the family:

The notion that marriage choice should be personal to the marriage partners is an odd one in European society of the twelfth century when the classical rules of canon law on marriage formation were fixed, but it may be even odder in the society of the fifteenth.  Although the society of the twelfth century knew a considerable amount of hierarchical structure, the society of the fifteenth knew more.  This concern with authority is manifested not only in government but also within the family.  One need not fully accept Lawrence Stone’s suggestion of a shift from open lineage families in the Middle Ages to restricted patriarchal families in the Renaissance to accept the idea that there seems to have been considerably more concern with authority within the family in the later Middle Ages than in the earlier.
  Now it has been suggested that as the vertical distance in a society increases, as class lines and structures of authority become more evident, the legal system will tend to move from a dispute-resolution mode to a law-enforcement mode.
  In the context in which we are dealing, instance cases will give way to office.  If at the same time control within the family is becoming more of an issue, we would expect to see greater willingness by the elements of society which are in control to support family control over the marriage choice of their children.
  This long-term trend toward greater hierarchy within society, more exercise of control by the upper elements of society over the lower, and more control by parents over children occurred in both England and the Franco-Belgian region.  But if marriage litigation is any evidence, it happened sooner in the Franco-Belgian region than it did in England, and the shift was more complete.

In the present state of our knowledge all that we can say is that such a shift in concern about authority within the family could have operated on pre-existing differences in attitudes towards the family in such a way as to produce the phenomena that we have observed.  The long-term trend in both regions away from cases of de presenti informal marriage could indicate that in both the Franco-Belgian region and England parents were having greater success in controlling the marriage choice of their children.
  But in the Franco-Belgian region, family authority was stronger.  It may have been stronger for a long time, perhaps even since before the formation of the rules about marriage of the classical canon law.  In the event, by the late fourteenth century, more parents were able to persuade their children to make promises of marriage at a relatively young age, and the church courts were willing to enforce such promises by criminal sanctions.  Of course, the contract need not have been made by the parents, but the focus on the contract stage made it easier for parents.
  For the young persons who escaped from the network of parental authority and made an informal de presenti marriage, excommunication followed, at least in some dioceses, and as a result of the excommunication access to the church courts to enforce the marriage was difficult.  The church courts in the Franco-Belgian region, therefore, became more of a law-enforcement mechanism and less of the dispute-resolution mechanism that they were in England.  They were, to use the jargon, co-opted by parents in their struggle against their children, and in the Franco-Belgian region more than in England the original vision of the classical rules of canon law on the formation of marriage, if we have it right, was obscured.

Qualifications Based on Our Five Courts

Although we cannot resist the temptation to generalize as we just have, much of my recent work points in somewhat different directions.  If one stands at a fairly large distance away from the cases, the patterns that we just described seem to emerge.  I do not wish to withdraw from the proposition that there are quite distinct patterns of litigation that are characteristic of England, on the one hand, and what we have called “the Franco-Belgian region,” on the other.  These differences call for the types of explanations offered above.

While our five courts can be made to fit into the overall pattern suggested above, there is much about them that should make one uncomfortable with letting the matter rest there.  The differences between York and Ely are substantial, and those between Paris, on the one hand, and Cambrai and Brussels, on the other, are even more substantial.  The detailed study that we have attempted of these five courts reveals institutional differences among the courts that do not correspond to the differences that we have so far emphasized.  It has also revealed differences within what we find in each court, differences that may reflect social differences within the geographical areas that were subject to the courts’ jurisdiction, or--and this is the point we will emphasize--among the types of people who came before the court.  A word about some of those differences is in order.

Cambrai and Brussels have a disproportionate number of marriage cases, all out of proportion to what we find at York, Ely, and Paris.  Granted the number of possible explanations for the large proportion of marriage cases,
 it would be foolish to argue that that proportion alone shows that the proportion of marriages that needed to be fixed and of serious sexual offenses to the population was higher in the diocese of Cambrai in the mid-fifteenth century than is was in our other areas.  The sentences suggest, however, that some, perhaps all, of the judges thought that there was something seriously wrong with marriage in the diocese in this period, that the institution was, in some sense, spinning out of control.  The rhetoric, at least, of many of the sentences, suggests an urgency that is not found in the sentences of York and Ely.  (There are too few sentences at Paris to make a comparison.)  There are also two other characteristics of the Cambrai and Brussels cases that suggest a somewhat different kind of dispute and a somewhat different set of problems: Cambrai and Brussels are characterized by a strikingly high percentage of cases in which a presumptive marriage (verba de futuro plus sexual intercourse) is alleged, a strikingly high percentage of cases involving three-parties, and a strikingly high percentage of cases involving both.  The proportions of these types of cases are particularly high at Brussels.

Statistical analysis of the type attempted here has not been done with the other Franco-Belgian records from the fifteenth century, but Beatrice Gottlieb did do some statistical analysis of the records of Troyes and Châlons-sur-Marne. The proportion of three-party cases, as shown in the tables, is dramatically lower at Troyes and Châlons than at both Cambrai and Brussels, and the proportion of marriage cases in which a presumptive marriage is potentially involved is dramatically lower than that at Brussels, although it is similar to that at Cambrai.  The Troyes and Châlons cases make a particularly good comparison set, because we can remove some of the possible variables.  Both courts had active promotors, as did the courts at Cambrai and Brussels, the cases bear similar, if somewhat later, dates, and Châlons diocese had similar, though not quite the same, synodal legislation, while that of Troyes was not too far different.
  Perhaps most important is Gottlieb’s more impressionistic finding.  Marriage was not “out of control” in Champagne in the late fifteenth century, although, as has been true in many societies, some young women got into trouble.

This is probably not enough on which to base the conclusion that something quite different was happening with regard to marriage in the diocese of Cambrai, and particularly in its northern half in the mid-fifteenth century, quite different from what was happening in other dioceses in the same region at the same time, but it is enough on which to base a conclusion that further investigation is called for. It may be, as others have concluded, that tensions about marriage choice were particularly high in Flanders and Brabant in the later Middle Ages.

Some of the peculiarities of the Cambrai and Brussels cases are shared by Ely.  Ely is the only other court of our five that shows a substantial number of office cases.  The proportion of three-party cases at Ely is higher than that at Cambrai and somewhat, but not much, less than that at Brussels (32% vs. 23% vs. 39%).  Sixteen percent of the Ely marriage cases involved issues of incest; Cambrai is second with fourteen percent.

The institutional explanation for some of these similarities seems relatively straight-forward.  The Ely court was attempting to enforce the law of its own motion in addition to providing a forum for dispute-resolution.  That is an even more noticeable characteristic of the Cambrai and Brussels courts.  That fact certainly accounts for the greater number of office cases in these courts.  All five courts had other courts within their jurisdictional areas that also had office jurisdiction.  What differed was the amount of jurisdiction over ex officio matters that was conceded to these courts.  In the case of York and Paris, it was enough that office cases are very rare in the classes of records that survive, while in the case of Ely, Cambrai and Brussels both the nature of the jurisdiction and the nature of the surviving records allow us to see more office cases.

Behind the institutional, however, lies the social.  Paris was a very large city that produced enough instance business to occupy the official of a busy court virtually full time.  York was nothing like the size of Paris, but it was the ecclesiastical capital of a province that produced enough instance and appellate business to occupy the consistory court virtually full time.  Both the Paris and the York courts dealt with some quite ordinary people.  The bulk of the litigants in Paris, however, seem to have been of roughly the same social class as the litigants at York who came from the city of York and some of the larger towns, men and women whose families contained members who at York enjoyed the freedom of the city or who at Paris would be described as bourgeois.  Such people are also to be found at Ely, Cambrai and Brussels, but there do not seem to be as many of them.

Rural people are virtually, but not entirely, absent from the Paris register.  There are large numbers of them in the York cause papers, ranging all the way from the substantially landed to the wealthier peasants, who probably were roughly equivalent in terms of income to the lesser urban craftsmen.  The upper range of the landed is almost absent from the Ely act book and the social range of the court may penetrate a bit lower into rural society.  Hence, while there is substantial social overlap in the litigants at York and Ely, the urban is better represented at York as are the upper ranges of society.

It is hard to determine just who the litigants are at Cambrai and Brussels.  Places of origin are recorded only sporadically; clues as to social status are quite rare.
  The rural areas seem to be overrepresented in the Cambrai and Brussels sentence books.
  An analysis of the admittedly spotty place-names in the Cambrai register suggested that 60% of the parties came from rural areas. Thurs, there are probably more rural litigants in the Cambrai and Brussels sentence books than there are in the York cause papers, where the ratio is approximately 50/50, though the ratio at Cambrai may be a bit lower than the 70/30 rural/urban ratio that we calculated for Ely.
The Cambrai and Brussels registers thus have something in common with the Ely registers that differentiates them certainly from Paris and to some extent from York: many rural litigants.  The relatively few indications of status that we get in the Cambrai and Brussels registers do not allow us to calculate social class the way we did at York and Ely, but save for an occasional person who emphasizes his or her status, there is nothing to suggest that the people who appeared before the Cambrai and Brussels courts exceeded the status of substantial farmers or urban craftsmen that are the modal litigants at Ely and York.  The dominance of the office mode of proceeding in this court means that the litigants could have been of even lower status.  They did not need to come up with a court fee to get the case going, and virtually no one seems to be represented by a proctor or advocate.

Prosecutions of people more rural than urban, some of whom may be of lower status than the modal litigants at Ely, could be reaching a class of people of whom we have seen very little.  It is possible that what we find in the Cambrai and Brussels courts are representatives of a rural demi-monde, people who did not know about the rules or, if they did, did not care about them.  Such people are also found before ecclesiastical courts in England, both rural like the commissary court of Hereford or urban like the commissary court of London.
  Those courts did a large business in routine sexual offenses.  They rarely got involved in marital matters.  It is possible that the promotors of Cambrai and Brussels started asking such people to whom they were married, if anyone, and began to get quite startling answers.  Hence, the rather large number of people who are arguably married to two people, the rather large number of arguably presumptive marriages, and the number of potential violations of the incest rules.

The problem with this suggestion is that it flies in the face of a great deal that we know about peasant marriage in the later Middle Ages, which, admittedly, is not nearly so much as we would like to know.  The standard accounts of peasant marriage in the Middle Ages (which are heavily biased toward English sources) suggest that peasant marriages were at least as tightly controlled as urban ones, if not more so.  We should remember, however, that only a tiny fraction of marriages came before the courts, even ones as busy those of Cambrai and Brussels.  We see in the court of Ely people who clearly did not know the rules; we see perhaps more who did know them and were trying to evade them.  The confessions recorded in the records of Troyes and Châlons give us a number of examples of both.
  Whether the fact that we see what seem to be more cases of potential bigamy, presumptive marriage, and violation of the incest rules at Cambrai and Brussels is the result of the fact that the promotors in those jurisdictions were more vigorously pursuing such cases or because there were in fact more such cases is not something that we can tell on the basis of the records that we have.  We should recall, however, that the promotors have a quite low success rate in establishing the more serious offenses.  Many more presumptive marriages, for example, were charged than were proved.  That fact would, of course, suggest that the problem was more in the minds of the judges and promotors than it was in reality, but what actually happened and what can be proved in court are not necessarily the same thing.

Gottlieb did not calculate a success rate for Troyes and Châlons, but she has a large number of examples of couples who do not seem to need more than a single appearance in court to set matters right.
  Such cases also exist at Cambrai and Brussels, but there seem to be more cases, particularly at Brussels, in which at least one of the couple is resisting and refuses to confess.  One would not want to suggest on the basis of this evidence alone that resistance to ecclesiastical jurisdiction was stronger in the area covered by the Brussels court than it was in that covered by the Cambrai court, and that in turn was stronger than it was in Champagne, but it is at least possible that it was.  To go further would take us down a road that leads to the debates about the origins of the Reformation in Belgium, and we would never return.

What we can say is that in comparison with the court at Ely, the courts at Cambrai and Brussels pursued what they perceived to be instances of “out-of-bounds” behavior more vigorously.
  In this regard, the three courts do fit into the broad pattern of difference between England and the Franco-Belgian region that we outlined above.  We must leave open the question whether the reason why the Cambrai and Brussels courts did so is that there was more such behavior to pursue, but the records are open to that possibility.

There is one more substantial difference between Ely, on the one hand, and Cambrai and Brussels, on the other.  Plaintiffs, both men and women, at Cambrai and Brussels have a much lower success rate in establishing a marriage, and women who are the primary movers in cases of presumptive marriage have a much lower success rate than do women who are trying to establish either a presumptive marriage or a de presenti one at Ely.  Ely shares this characteristic of a high plaintiff success rate with York.  A relatively low plaintiff success rate in establishing a marriage also seems to be characteristic of Paris, but the nature of the litigation there (and of the surviving records) is sufficiently different that this comparison is dangerous.  Since we do not have comparable figures for other English or Franco-Belgian courts, it is probably safer not to generalize.  What we can say is that it is likely that more disappointed and deceived women left the Cambrai and Brussels courts than left those at York and Ely.  This is perhaps enough to base a suggestion that the women involved in the Cambrai and Brussels courts were more naïve, perhaps that they were younger.  This is not enough to demonstrate that Cambrai and Brussels illustrate the truth of the reformers’ charge that the rules of the classical canon law were being used as a means for seduction, but it is consistent with that charge.  The men of Cambrai diocese who appear before these courts are, for the most part, a singularly unattractive lot.

Let us now turn briefly to the similarities that we have found between York and Paris, similarities that York and Paris share with each other and not with Ely, on the one hand, and Cambrai and Brussels, on the other.  We have suggested that the York and Paris courts were dealing with litigants of somewhat higher than average social standing than are the courts at Ely, Cambrai and Brussels.  One of the ways in which we can demonstrate this is that virtually all the cases that we have from York and Paris are instance cases.  By and large, the parties hire their own lawyers, conduct their own litigation, and the court serves as a referee.  We also suggested that there are more urban litigants at York and Paris than there are at Ely, Cambrai and Brussels, though we could not quite prove this because of the uncertainties about the origin of the Cambrai and Brussels litigants.

These similarities allow us to isolate an urban segment of the York litigation and compare it with that at Paris.  Here the similarities cease.  While we argue in the book that there was not as much difference between urban and rural marriages in late medieval Yorkshire as some have argued, there is no question that a considerable number of the urban marriages were self-arranged by parties who were mature and that a number of them seem to have been self-arranged by parties who were in service, in their late teens, perhaps early twenties, and who planned to solemnize their marriage after they left service.  Self-arrangement is totally inconsistent with virtually everything that we see in the Paris records.  Not only that, there are indications, though admittedly only indications, of a substantial gender age gap, the men being quite a bit older than the women, and of the women being quite young, perhaps even in their early to mid-teens.  There is no evidence in the Paris records of life-cycle servanthood, considerable evidence of it at York and some at Ely.  While it is possible that we are dealing with people of higher status at Paris than we are at York, there are no clear indications of it.  What little evidence we have suggests that except for the very few who claim nobility, they are the same types of people whom we find litigating at York.

The difference in what seems to be the underlying marriage pattern at Paris does not dictate that the litigation will be almost exclusively about verba de futuro, but it is consistent with it.  The same may be said of the instance cases at Cambrai, which fit the Paris pattern quite well, and are probably the product of urban marriages, or attempted marriages, similar to those at Paris, but in smaller cities.

What is difficult to explain on this basis is why the same litigation pattern, the almost exclusive focus on verba de futuro, is also found in the rural areas of Cambrai diocese, where there seems to be much more self-arranging of marriages and in the Troyes and Châlons records where the same pattern seems to prevail.  (Of course, there is evidence in all three areas of parents or relatives in the background, just as there is at York and Ely; what we do not find in these non-urban cases is the exclusive dominance of the arranged marriage.)  It is here that we must fall back on the social-structural explanation that we offered earlier in this talk, because there seems to be no other way to explain it.

Let me close with a word about Germany and Italy, because older work with the first and recent work with both may upset the whole house of cards that I just so elaborately constructed.  While the evidence is by no means all in, it looks as if the litigation pattern in those areas was more like England than it was like that in the Franco-Belgian region.  If that proves to be right, then my argument, based as it is on positing a kind of exceptional English individualism—something about which I am already quite uncomfortable—is likely to be rubbish.  Once more if the recent work proves to be right, the English pattern is the norm and the Franco-Belgian the exception, and we need an explanation not for English exceptionalism but for Franco-Belgian exceptionalism.  That’s going to take some work, but that is, I think, where we are right now.
TABLES ILLUSTRATING THE DONAHUE TALK

Table I
YORK (14th CENTURY) AND ELY (1374–1381) TYPES OF CASES COMPARED

	Type of Claim
	Inst
	App
	Of/In
	Off
	Tot
	%Tot
	York
	%York

	Causa Matrimonialis
	 
	 
	 
	 
	 
	 
	 
	 

	  2-Party
	 
	 
	 
	 
	 
	 
	 
	 

	    De presenti only
	3
	 
	4
	 
	7
	6
	24
	28

	    De presenti plus copula
	2
	 
	6
	3
	11
	10
	
	

	    De futuro
	 
	 
	 
	2
	2
	2
	9
	10

	    De futuro plus copula
	 
	 
	3
	2
	5
	5
	
	

	    Contract plus copula (?de futuro)
	2
	 
	1
	2
	5
	5
	
	

	    Formula
	6
	 
	3
	 
	9
	8
	 
	 

	    Abjuration sub pena nubendi
	2
	 
	 
	1
	3
	3
	9
	10

	    Uncertain form of marriage
	2
	10
	2
	2
	16
	15
	3
	3

	      Subtotal
	17
	10
	19
	12
	58
	54
	45
	52

	  3-party
	 
	 
	 
	 
	 
	 
	 
	 

	    Causa matrimonii et divorcii
	9
	3
	3
	 
	15
	14
	10
	12

	    Competitores
	8
	1
	11
	 
	20
	19
	10
	12

	      Subtotal
	18
	3
	14
	0
	35
	33
	20
	23

	Causa divorcii a vinculo
	 
	 
	 
	 
	 
	 
	 
	 

	  Precontract
	2
	1
	1
	2
	6
	6
	5
	6

	  Other
	1
	 
	2
	3
	6
	6
	11
	13

	  Uncertain ground
	 
	 
	 
	1
	1
	1
	 
	 

	    Subtotal
	3
	1
	3
	6
	13
	12
	16
	19

	Causa divorcii quoad mensam et thorum
	 
	 
	 
	 
	0
	0
	3
	3

	Other
	 
	 
	 
	 
	0
	0
	2
	2

	Uncertain claim
	 
	1
	 
	
	1
	1
	 
	 

	  Total Comparable
	37
	16
	36
	18
	107
	100
	86
	100

	Adultery
	 
	1
	 
	6
	7
	 
	 
	 

	Fornication
	 
	 
	 
	2
	2
	 
	 
	 

	Wife-beating
	 
	 
	 
	1
	1
	 
	 
	 

	Grand total
	38
	17
	36
	27
	117
	 
	 
	 


Source: Donahue, Law, Marriage, and Society, Table 6.3
Table II
INSTANCE MARRIAGE CASES AT CAMBRAI (1438–1453), PARIS (1384–1387), ELY (1374–1381), AND YORK (1300–1499) — GENDER RATIOS AND SENTENCES

	 
	Cambrai Instance
	Paris

	Type of case
	FP
	%FP
	SFP
	%SFP
	SMP
	%SMP
	TSP
	%SP
	S
	noS
	GT
	FP
	FP%
	SFP
	%SFP
	SMP
	%SMP
	TSP
	%SP
	S
	noS
	GT

	Spousals
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	  2p — no copula
	8
	16
	3
	43
	8
	44
	11
	44
	24
	1
	50
	58
	32
	9
	20
	16
	15
	25
	16
	24
	32
	208

	  2p — plus copula
	7
	100
	2
	29
	0
	0
	2
	29
	0
	0
	7
	31
	91
	5
	22
	1
	50
	6
	24
	3
	9
	37

	    total 2-p
	15
	26
	5
	36
	8
	44
	13
	41
	24
	1
	57
	89
	41
	14
	20
	17
	16
	31
	18
	27
	41
	245

	  3p — no copula
	3
	14
	1
	33
	4
	21
	5
	23
	0
	0
	22
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	  3p — plus copula
	8
	100
	3
	38
	0
	0
	3
	100
	0
	0
	8
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	    total 3-p
	11
	37
	4
	36
	4
	21
	8
	27
	0
	0
	30
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	    total cop
	15
	100
	5
	33
	0
	0
	5
	20
	0
	0
	15
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	  jactitation
	1
	33
	1
	100
	2
	100
	3
	100
	0
	0
	3
	5
	56
	5
	100
	4
	100
	9
	100
	0
	0
	9

	    total spousals
	27
	30
	10
	38
	14
	36
	24
	37
	24
	1
	90
	94
	42
	19
	26
	21
	19
	40
	22
	27
	41
	254

	divorce
	1
	100
	1
	100
	0
	0
	1
	100
	0
	0
	1
	3
	75
	2
	100
	1
	100
	3
	100
	6
	1
	10

	separation(both)
	24
	71
	23
	100
	9
	100
	32
	100
	1
	1
	34
	62
	81
	34
	100
	7
	100
	41
	100
	16
	45
	102

	  total div and sep
	25
	71
	24
	100
	9
	100
	33
	100
	1
	1
	35
	65
	80
	36
	100
	8
	100
	44
	100
	22
	46
	112

	    grand total
	52
	42
	34
	68
	23
	48
	57
	58
	25
	2
	125
	159
	52
	55
	50
	29
	24
	84
	37
	49
	87
	366


	 
	Ely Instance and Office

	Type of case
	FP
	FP%
	SFP
	%SFP
	SMP
	%SMP
	TS
	%SP
	noS
	GT

	Spousals
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	  2p — no copula
	14
	47
	5
	45
	6
	50
	23
	48
	7
	30

	  2p — plus copula
	15
	94
	8
	53
	0
	0
	15
	53
	1
	16

	    total 2p
	29
	63
	13
	50
	6
	46
	39
	49
	7
	46

	  3p — no copula
	24
	75
	15
	68
	4
	80
	27
	70
	5
	32

	  3p — plus copula
	1
	33
	1
	100
	1
	50
	3
	67
	0
	3

	    total 3p
	25
	71
	16
	70
	5
	71
	30
	70
	5
	35

	    total cop
	16
	89
	9
	56
	1
	50
	18
	56
	0
	18

	    total spousals
	54
	67
	29
	59
	11
	55
	69
	58
	12
	81

	divorce
	2
	33
	1
	0
	1
	0
	2
	0
	4
	6

	separation(both)
	0
	 
	0
	 
	0
	 
	0
	 
	0
	0

	  total div and sep
	2
	33
	1
	67
	1
	0
	2
	0
	4
	6

	    grand total
	56
	64
	30
	60
	12
	57
	42
	59
	45
	87


	
	York 14th Century
	York 15th Century

	Type of case
	FP
	%FP
	SFP
	%SFP
	SMP
	%SMP
	TS
	%SP
	noS
	GT
	FP
	FP%
	SFP
	%SFP
	SMP
	%SMP
	TS
	%SP
	noS
	GT

	Spousals
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	  2p — no copula
	13
	68
	11
	100
	2
	67
	14
	93
	5
	19
	26
	59
	6
	75
	5
	56
	17
	65
	27
	44

	  2p — plus copula
	24
	92
	15
	75
	1
	100
	21
	76
	5
	26
	12
	60
	5
	50
	3
	100
	13
	62
	7
	20

	    total 2p
	37
	82
	26
	84
	3
	75
	35
	83
	10
	45
	38
	59
	11
	61
	8
	67
	30
	63
	34
	64

	  3p — no copula
	4
	40
	3
	100
	5
	100
	8
	100
	2
	10
	16
	53
	11
	85
	9
	100
	22
	91
	8
	30

	  3p — plus copula
	9
	90
	6
	67
	1
	100
	10
	70
	0
	10
	7
	88
	5
	83
	1
	100
	7
	86
	1
	8

	    total 3p
	13
	65
	9
	75
	6
	100
	18
	83
	2
	20
	23
	61
	16
	84
	10
	100
	29
	90
	9
	38

	    total cop
	33
	92
	21
	72
	2
	100
	31
	74
	5
	36
	19
	68
	10
	63
	4
	100
	20
	70
	8
	28

	    total spousals
	50
	77
	35
	81
	9
	90
	53
	83
	12
	65
	61
	60
	27
	73
	18
	82
	59
	76
	43
	102

	divorce
	7
	44
	3
	75
	8
	100
	11
	100
	5
	16
	10
	67
	6
	100
	4
	80
	11
	91
	4
	15

	separation(both)
	3
	100
	0
	0
	0
	0
	1
	0
	0
	0
	4
	100
	1
	0
	0
	50
	2
	50
	0
	0

	  total div and sep
	10
	53
	3
	60
	8
	100
	12
	92
	7
	19
	14
	78
	7
	88
	4
	80
	13
	85
	5
	18

	    grand total
	60
	71
	38
	79
	17
	94
	65
	85
	20
	85
	75
	63
	34
	76
	22
	81
	72
	78
	48
	120


Note: 2p = 2-party; 3p = 3-party; F = female; P = plaintiff; S = sentence; M = male; T = total; G = grand.

Source: Donahue, Law, Marriage, and Society, Table 8.5.
Table III
MARRIAGE CASES AT CAMBRAI (1438–1453) — TYPES OF CASES
	Type of Case
	Procedure
	No.
	No.
	No.
	%Tot
	%T-S

	Sexual offenses:
	 
	 
	 
	 
	 
	 

	  Adultery
	Office
	29
	 
	 
	 
	 

	  Bigamy
	Office
	2
	 
	 
	 
	 

	  Clerical
	Office
	13
	 
	 
	 
	 

	  Fornication
	Office
	8
	 
	 
	 
	 

	    Subtotal Sex Offenses
	
	 
	52
	 
	20
	 

	Df, 2-p, contest
	Instance
	13
	 
	 
	 
	 

	 
	Office/instance
	14
	 
	 
	 
	 

	 
	Office
	10
	 
	 
	 
	 

	  Subtotal
	 
	37
	 
	 
	14
	18

	Df, 2-p, dissol
	Instance
	4
	 
	 
	 
	 

	 
	Office/instance
	5
	 
	 
	 
	 

	 
	Office
	8
	 
	 
	 
	 

	  Subtotal
	 
	17
	 
	 
	7
	8

	Df, 2-p, remission
	Instance
	11
	 
	 
	 
	 

	 
	Office/instance
	5
	 
	 
	 
	 

	  Subtotal
	 
	16
	 
	 
	6
	8

	Df, 3-p
	Instance
	17
	 
	 
	 
	 

	 
	Office/instance
	7
	 
	 
	 
	 

	 
	Office
	5
	 
	 
	 
	 

	  Subtotal
	 
	29
	 
	 
	11
	14

	    Subtotal Df
	 
	 
	99
	 
	38
	48

	Dfcop, 2-p
	Instance
	5
	 
	 
	 
	 

	 
	Office/instance
	13
	 
	 
	 
	 

	 
	Office
	20
	 
	 
	 
	 

	  Subtotal
	 
	38
	 
	 
	15
	18

	Dfcop, 3-p
	Instance
	7
	 
	 
	 
	 

	 
	Office/instance
	6
	 
	 
	 
	 

	 
	Office
	5
	 
	 
	 
	 

	  Subtotal
	 
	18
	 
	 
	7
	9

	    Subtotal Dfcop
	 
	 
	56
	 
	22
	27

	      Subtotal Spousals
	 
	 
	 
	155
	 
	75

	Divorce
	Office
	12
	 
	 
	5
	6

	Separation
	Instance
	19
	 
	 
	 
	 

	 
	Office/instance
	12
	 
	 
	 
	 

	 
	Office
	1
	 
	 
	 
	 

	    Subtotal
	 
	32
	 
	 
	12
	15

	    Subtotal DivSep
	 
	 
	44
	 
	17
	21

	Miscellaneous
	Instance
	4
	 
	 
	 
	2

	 
	Office
	4
	 
	 
	 
	2

	  Subtotal
	 
	8
	 
	 
	3
	4

	    Subtotal Misc
	 
	 
	8
	 
	3
	4

	     Subtotal Non-Spousals
	 
	 
	 
	52
	 
	25

	Grand Total
	 
	259
	259
	207
	100
	100


Note: %T-S = % total less sexual offenses

Source: Donahue, Law, Marriage, and Society, Table 8.7.
Table IV
MARRIAGE CASES AT BRUSSELS (1448–1459) — TYPES OF CASES
	Type of Case
	Procedure
	No.
	No.
	No.
	No.
	%

	Df, 2-p, contest
	Instance
	1
	 
	 
	 
	 

	 
	Office/instance
	3
	 
	 
	 
	 

	 
	Office
	1
	 
	 
	 
	 

	  Subtotal
	 
	 
	5
	 
	 
	3

	Df, 2-p, dissol
	Office/instance
	4
	 
	 
	 
	 

	 
	Office
	7
	 
	 
	 
	 

	  Subtotal
	 
	 
	11
	 
	 
	7

	Df, 2-p, remission
	Instance
	4
	 
	 
	 
	 

	  Subtotal
	 
	 
	4
	 
	 
	3

	Df, 3-p
	Instance
	2
	 
	 
	 
	 

	 
	Office/instance
	10
	 
	 
	 
	 

	 
	Office
	1
	 
	 
	 
	 

	  Subtotal
	 
	 
	13
	 
	 
	8

	    Subtotal Df
	 
	 
	 
	33
	 
	21

	Dfcop, 2-p
	Office/instance
	20
	 
	 
	 
	 

	 
	Office
	13
	 
	 
	 
	 

	  Subtotal
	 
	 
	33
	 
	 
	21

	Dfcop, 3-p
	Instance
	2
	 
	 
	 
	 

	 
	Office/instance
	44
	 
	 
	 
	 

	 
	Office
	2
	 
	 
	 
	 

	  Subtotal
	 
	 
	48
	 
	 
	31

	    Subtotal Dfcop
	 
	 
	 
	81
	 
	52

	Misc spousals, dp
	Office
	2
	2
	2
	 
	1

	      Subtotal Spousals
	 
	 
	 
	 
	116
	74

	Divorce
	Instance
	1
	 
	 
	 
	 

	 
	Office
	1
	 
	 
	 
	 

	Restoration of conjugal rights
	Instance
	5
	 
	 
	 
	 

	Separation
	Instance
	13
	 
	 
	 
	 

	    Subtotal DivRestSep
	 
	 
	20
	20
	 
	13

	Dowry (deflowering)
	Instance
	6
	 
	 
	 
	 

	      (dos seu donatio)
	Instance
	13
	 
	 
	 
	 

	  Subtotal Prop
	 
	 
	19
	19
	 
	12

	Miscellaneous
	Office
	2
	2
	2
	 
	1

	     Subtotal Non-Spousals
	 
	 
	 
	 
	41
	26

	Grand Total
	 
	157
	157
	157
	157
	100


Source: Donahue, Law, Marriage, and Society, Table 8.6.
Table V
TYPES OF CASES — TROYES AND CHALONS (1455–1499)
	Type of Case
	No.
	%

	1: Fornication
	110
	20

	2: Informal and overlong engagement
	83
	15

	3: Seduction and man's breach of promise
	69
	13

	4: Informal engagement and woman's breach of promise
	52
	10

	5: Male single adultery
	44
	8

	6: Informal engagement and man's breach of promise
	29
	5

	7: Double adultery
	28
	5

	8: Seduction and man's breach of promise (denied)
	26
	5

	9: Termination of an informal engagement
	23
	4

	10: Termination of a formal engagement
	19
	3

	11: Overlong formal engagement
	14
	3

	12: Formal engagement and woman's breach of promise
	14
	3

	13: Presumptive marriage
	11
	2

	14: Bigamy
	11
	2

	15: Formal engagement contested by informal fiancé
	10
	2

	Totals
	543
	100


Source: Donahue, Law, Marriage, and Society, Table 12.1.
Table VI
TYPES OF CASES — TROYES AND CHALONS (1455–1499)— REVISED

	Type of Case
	No.
	%

	Sexual offenses w/o implication of marriage
	182
	34

	Df 2-p
	234
	43

	Dfcop 2-p
	106
	20

	3-p
	21
	4

	Totals
	543
	100


Note: If we leave out the routine sexual offenses, the proportions are 65%, 29%, and 6%,respectively.

Source: Donahue, Law, Marriage, and Society, Table 12.2.
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� For evidence that this was a conscious trend, at least in the context of inheritance customs, see Thirsk, “The European Debate on Customs of Inheritance.”


� It probably also indicates a greater awareness in both regions of the proper forms, but that explanation is not inconsistent with this.


� For evidence of these practices, see Turlan, “Recherches,” 482–505. Not much comparative help can be derived from this. Similar material could be developed from similar sources for England.


� The co-optation was, however, as are all co-optations, a willing one.  Churchmen throughout the Middle Ages were concerned that people observe the proper ecclesiastical forms for marriage.  This concern goes back at least as far as the twelfth century and was embodied in the canons of the Fourth Lateran Council in 1215.  As late as the latter part of the fourteenth century, however, as Michael Sheehan perceptively noted, societal recognition of a marriage, even if the ecclesiastical forms had not been followed, was an important element in proving a marriage. Sheehan, “Formation,” 60–61.  (He was speaking of Ely, but the same emphasis on publica vox et fama may be found in the York cause papers, though the proof of it tends to be formulaic, particularly in the fifteenth century.) By contrast, the impression that one gets from the Franco-Belgian registers of the latter part of the fifteenth century is that the court personnel regarded unsolemnized marriages as deeply flawed, if not quite invalid.  Social acceptance of a couple as married seems to have made no difference to the court, if the marriage was not solemnized.  There may, then, have been a subtle shift in the attitudes of churchmen, a shift that might account for their willingness to be co-opted by the lay elders of the society and, of course, ultimately for the adoption of the decree Tametsi by the council of Trent. See Law, Marriage, and Society, T&C no. 1277.


� When we consider how much more active the promotor was at Cambrai and Brussels than he was in Paris, at least before the official of that court, the far greater proportion of cases that were brought by the Cambrai and Brussels promotors than were brought ex officio at Ely, and the virtual absence of office cases at York, one should probably look first to prosecutorial efforts for the beginnings of an explanation.


� See Tables 3–4, for the basic figures for Cambrai/Brussels.  For the comparisons, see Table 2. Twenty-seven percent of the Cambrai cases involve presumptive marriage, 52% of the Brussels cases do.  Twenty-three percent of the Cambrai cases involve three parties; 39% of the Brussels cases do.  Eight percent of the Cambrai cases involve three parties and presumptive marriage; 31% of the Brussels cases do.  Comparison with York and Ely so far as presumptive marriage is concerned is a bit misleading since so many cases there involve de presenti marriage, which, if proven, needs no proof of intercourse (though sometimes that also is proven).  Be that as it may be, only 9% of the Ely cases involve presumptive marriage and only 8% of the York cases.  Thirty-two percent of the Ely and 23% of the York cases involve three parties, but none involves presumptive marriage.  Fourteen percent of the Paris cases involve presumptive marriage, and, for all practical purposes, there are no three-party cases.


� See the references and discussion in Donahue, Law, Marriage, and Society, T&C no. 1278.


� Gottlieb, Getting Married, 270–89.


� Myriam Greilsammer has argued that the later middle ages in Flanders and Brabant witnessed considerable tension between young people, particularly young women, who wanted to marry on their own and their families who wanted to control their marriages. Greilsammer, “Rapts de séduction.”  She repeats the argument, with some modification in id., L’envers du tableau, 55–85.


� There seem to be somewhat more of them at Cambrai than at Brussels, and the reason is a hard to fathom, because the amount of urbanization in the two halves of the diocese was roughly the same. Place of origin is not given consistently in the sentence books and in both sets virtually disappears by the end of the chronological period covered by the books. For an attempt to arrive at an approximation of the rural/urban divide, see the following text.


� The most frequently encountered is domicella, which we have translated as demoiselle or jonkvrouw, depending on the language of the area. Unfortunately, as an indication of status, this is quite vague.


� We tend to think of the area covered by the diocese of Cambrai as being quite urban in the later middle ages.  It certainly had a number of vital urban areas.  The diocese, however, also covered a wide swath of territory, some of which was quite rural.  There are, of course, litigants from Cambrai, Valenciennes, Mons, Brussels, Mechelen and Antwerp, just as we would expect, but there are not as many of them as we would expect.  See Donahue, Law, Marriage, and Society, Tables 8.10 and 8.11 and accompanying text. The reason for the 40% urban ratio that we suggest in the text is principally because of the rather large number of towns in the diocese that are smaller than the ones named above but which still should probably qualify as urban.


� See Donahue, ed., Records 2, 170–1 (Hereford); Wunderli, London Church Courts, 81–102.


� Gottlieb, Getting Married, 233–51.


� Ibid., passim.


� This statement needs to be qualified by the nature of the Cambrai and Brussels records. Because we have only sentences, the vast majority of which are definitive sentences, we do not know, as we do at Ely, how many cases were dropped.
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