The International Human Rights
Movement: Part of the Problem?

David Kennedy**

There is no question that the international human rights movemenc has
done a great deal of good, freeing individuals from great harm, providing an
emancipatory vocabulary and institutional machinery for people across the
globe, raising the standards by which governments judge one another, and
by which they are judged, both by their own people, and by the elites we
refer to collectively as the “international community.” A career in the human
rights movement has provided thousands of professionals, many of them
lawyers, with a sense of dignity and confidence that one sometimes can do
well while doing good. The literature praising these, and other, accom-
plishments is vast. Among well-meaning legal professionals in the United
States and Europe—humanist, internationalist, liberal, compassionate in all
the best senses of these terms—the human rights movement has become a
central object of devotion.

But there are other ways of thinking about human rights. As a well-
meaning internationalist and, I hope, compassionate legal professional my-
self, I thought it might be useful to pull together in a shore list some of the
questions that have been raised about international human rights by people,
including myself, who worry that the human rights movement might, on
balance, and acknowledging its enormous achievement, be more part of the
problem in today’s world than part of the solution. This Essay offers an in-
complete and idiosyncratic list of such questions cthat might be of interest to
the human rights practitioner.

I should say at the outset that the arguments I have listed are hypotheses.
I have stated them as succinctly as I can, at the risk of their seeming conclu-
sive or overly polemical. In fact, although some of them seem more plausible
to me than others, to my knowledge none of them has been proven—they
are in the air as assertions, worries, polemical charges. They circulate in che
background of conversations about the human rights movement. And even
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if these potential costs were demonstrated, it would still be necessary to
weigh them against the very real accomplishments of the human rights
movement.

I. THINKING PRAGMATICALLY ABOUT HUMAN RIGHTS

My purpose in pulling these concerns together is to encourage other well-
meaning legal professionals to adopt a more pragmatic attitude toward hu-
man rights. My hope is that we will develop a stronger practice of weighing
the costs and benefits of their articulation, institutionalization and enforce-
ment. Of course, the best human rights practitioners are already intensely
strategic and practical in thinking about their work. But it is often tempt-
ing (for those within and without the movement) to set pragmatic concerns
aside, to treat human rights as an object of devotion rather than calculation.
And even the most intense practical evaluations of human rights initiatives
too often stop short of considering the full range of potential down sides or
negative knock on consequences in their enthusiasm to move forward with
efforts whose up side potential seems so apparent.

A. "Pragmatic” Always and Forever or Here and Now?

Pragmatic evaluation means specifying the benefits and harms that might
attend human rights initiatives in particular cases, under specific conditions,
in particular time periods, and so forth. Those cases, conditions, times may
be extremely specific (pursuing this petition will make this magistrate less
likely to grant this other petition) or very general (articulating social welfare
needs as individual “rights” makes people everywhere more passive and iso-
lated) but they need to be articulated, and ultimately demonstrated, in con-
crete terms. At the same time, concrete does not mean sute or inevitable,
The factors that influence policy making are not, by any means, all proven
empirically. To count as a cost (or benefit), effects must be articulated in
terms plausible enough to persuade people seeking to pursue human rights
initiatives to take them into account.

Weighing the costs and benefits of “human rights” is difficult because the
costs are often articulated in far more general terms than the benefits. The
dangers on my list are often expressed as indictments of the entire human
rights “idea” and “movement” in all times and places. The benefits are more
often cast in immediate and local terms—these people out of this prison,
those people provided with housing, this country’s political process opened
to elections, monitored in this way, these individuals spared the death pen-
alty. It is certainly plausible that thinking about problems in the language
of human rights could entail some costs (or benefits) always and everywhere,
which would need to be added to each more particularized calculation. More
likely, these general costs will be more or less intense in specific places and
times. It may turn out that the entire human rights vocabulary or move-
ment suffers from a blindness or works an effect that we should count as a
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cost. But it is far more likely that the vocabulary is used in different ways by
different people, and that the movement is itself split in ways thac make
blindnesses more acute in some places and times than others. In weighing
all this up, it is terribly hard to isolate the effects of “human rights.” People
in the movement also speak other languages, perhaps using the move-
ment/vocabulary of human rights to get in the door and then speaking in-
strumentally or ethically. People in the movement will evaluace risks, costs
and benefits in quite different ways. The vocabulary and movement are
themselves in flux—many of the open terms are subject to ongoing revision
precisely to correct for the sorts of difficulties I have listed here. As a prag-
matist, all one can do is take these possibilities into account as best one can,
estimating their likelihood and augmenting or discounting risks accord-
ingly. As a movement, one can facilitate open engagement about differing
pragmatic assessments.

Imagine, for example, an effort to use the vocabulary and political capital
of the international human rights movement to end capital punishment in
the Caribbean. It might well turn out that leading corporate lawyers acting

pro bono in London define the problem and solution differently than lawyers
working with non-governmental groups in London, and differently again
from lawyers and organizers in the Caribbean. For some the anti-death pen-
alty campaign might seem a distraction from more pressing issues, might
occupy the field, might, if the campaign is successful, even legicimarte ocher
governmental (in)action or other social conditions that kill more people in
the Caribbean. There might be a struggle within the movement about the
usefulness of the vocabulary, or within the vocabulary about the conditions
and costs of its deployment in particular places. Some people might use the
death penalty, and the human rights vocabulary, to leverage interest in other
issues or other vocabularies—others might use it to close off broader in-
quiries. Wherever you are located, if you are thinking pragmatically about
devoting scarce institutional resources to furthering or limiting the effort to
bring human rights to bear on the instance of Caribbean death penalcy, it
will be necessary to come to some conclusion, however tentative and general,
about how these conflicts and divergent effects will net out. I hope char chis
list of critical observations about human rights might provide something of
a checklist for discussions of this sort.

In assessing costs and benefits, it is as easy to give human rights too much
of the blame for costs as it is too much credit for benefits. It is possible, of
course, that the potential costs of human rights—as a vocabulary and as a
movement—arise when it is misused, distorted, or co-gpred. It is possible chat
the benefits and burdens of human rights might, in cthe event, be swamped
by the effects of other powers. Human rights may be a drop of liberation in
an ocean of oppression, or a fig leaf of legitimation over an evil collapsing of
its own weight. In thinking pragmatically about human rights, all we can
do is disaggregate and assess these causes and effects as carefully as possible.

At the same time, we should be suspicious if costs are alteays attributed to
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people and forces outside the movement, just as we should be suspicious of
claims that everything bad that happens was somehow always alteady inber-
ent in the vocabulary used by unwitting human rights advocates. In thinking
pragmatically about human rights, we will usually find ourselves somewhete
in between, evaluating whether the vocabulary or institutional form of the
movement, in particular contexts, makes particular types of “misuse” more
or less likely. Again, I hope this list will provide a checklist of possible costs
that we might think of (in particular circumstances or under certain condi-
tions) as either potential misuses or as outcomes that may be made more
likely by the human rights machinery.

Finally, it only makes sense to think pragmatically about human rights in
comparative terms. How do the costs and benefits of pursuing an emancipa-
tory objective in the vocabulary of human rights compare with other avail-
able discourses? How do efforts to work more intently within the human

rights vocabulary compare with efforts to develop alternative vocabularies?
How do human rights initiatives affect these efforts? Human rights might
well discourage focus on collective responsibility, might leach the spiritual
from emancipatory projects, but how does this stack up against alternative
vocabularies and institutions—of family, kinship, nationhood, religious con-
viction—or with other political or legal emancipatory rhetorics? Whose
hand is strengthened or weakened by each? How do we assess the medium
or long term effort to develop new vocabularies and institutions for emanci-
pation? Again, my hope is that this list will help spark this sort of compara-
tive analysis.

B. Specifying the Costs and Benefits

To weigh costs and benefits, we will need to be as articulate and conctete
about the benefits as about the costs. I have not dwelt on the benefit side
here, but it should be clear that people will evaluate the benefits very differ-
ently. There will be a struggle, both inside and outside the movement, about
what benefits to seek and how to rank gains. Here, I have used the term
“emancipation” to capture the broad range of (often conflicting) benefits
people of good heart might hope to make of human rights—humanitarian,
progressive, internationalist, social welfare enhancing. There might be other
benefits—human rights might have aesthetic uses, might stimulate the
heart or the imagination, just as they might be psychologically or ethically
useful. And, of course, human rights might not be useful only for us, but for
all sorts of people pursuing various projects, not all of them good-hearted. I
leave the list of benefits to others.

But what about the costs. People who have made the criticisms I have
listed here differ about the sorts of costs they feel should be toted up. Some
criticisms are ethical, some are political, some are philosophical. For some
the problem is aesthetics—the ensemble of characters, identities, vocabulat-
ies necessary to achieve what has been achieved by the human rights move-

HeinOnline --- 15 Harv. Hum. Rts. J. 104 (2002)|




2002 / Part of the Problem? 105

ment is also an aesthetic blight. Of course, the human rights movement
might create bad effects not so much by what it does, as by what it does not
do. Costs might include things that happen on the ground to potencial vic-
tims and violators of human rights, or to other people (innocenc bystanders).
They might include things that happen to other elites—people doing good
things weakened, doing bad things strengthened—or things thac happen to
participants in the human rights movement itself—professional deforma-
tions of various kinds that might be subject to ethical, political or philo-
sophical criticism and then count as a cost of the endeavor.

For some people, it matters (ethically, politically, philosophically, aes-
thetically) what the human rights movement expresses. If che human righes
movement increases the incidence of descriptions of women as motchers-on-
pedestals or victimized care givers, in legal decisions or insticutional docu-
ments, that, for some people, is already a cost—ethically, aeschetically, po-
litically. It is bad if women have been represented in too narrow or stereo-
typical a fashion, even if the only consequence is to pry loose some resources
for redistribution to women. A number of the criticisms I have included
here are of this type.

For other people, and I must admit, for me, nothing goes in the “costs”
column until the human rights movement has a bad ¢ffer. A bad effect
means influencing someone to act (or fail to act) or to think in a way that
counts as a cost (again, ethically, politically, philosophically, aesthetically) for
the person making the argument. Intensifying stereotypical representations
of women might be thought to have an effect on at least some women (per-
haps only plaintiffs and women using the human rights movement as a vehi-
cle of self-expression and freedom, and others who learn who cthey are from
what the human rights movement says women are), encouraging them to
become narrower and more stereotypical or to think of themselves more nar-
rowly than they otherwise might. And, of course, such representations
would have an effect if they encouraged people in some positions of auchor-
ity—judges, men, legislators, other women—rto exclude women not meet-
ing this stereotypical profile from benefits they would otherwise receive.

In weighing iniciatives pragmatically, it is often more useful to focus on
“distributional consequences among individuals or groups” than “costs and
benefits.” The costs/benefits vocabulary suggests (incorrectly) that one could
know at an abstract and general level what to count as a cost or a benefit of
the initiative. In fact, of course, the “costs” and cthe “benefies” will look dif-
ferent and be evaluated differently by different people. For those who feel
the death penalty deters, its abolition is a cost, which effects a distribution
from victims to criminals. Although I speak here of costs and benefits (or che
“problem” and the “solution”) as if we shared very vague and general aspira-
tions for a more humanitarian, progressive and egalitarian global sociecy, it
would probably be more accurate to think of these “benefits” as distributions
of power, status and means toward those who share these objectives and
away from those who don’t. But let us take this general articulation as a first
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step. Thereafter we would need to assess, from a more particular point of
view, who would win and who would lose from a human rights initiative. In
that effort, we would need to recast the criticisms I list here as distributions
of power that one might oppose.

C. Some Criticisms Left Off the List

In keeping with this focus on usefulness, I have left off the list criticisms
of human rights that are not cast in pragmatic terms. For example, the de-
bate about whether human rights “really exist” or are “just” the product of
efforts to articulate and use them. Although I find it hard to take too seri-
ously the idea that rights exisz in some way, let us assume that they do, and
that the human rights movement is getting better and better at discovering
and articulating them. If it turned out that doing so caused more misery
than it alleviated, as a good-hearted legal professional, I would advocate our
doing all we can to keep the existence of rights a secret. In a similar way, if
it turns out that rights are “just” a fantasy, a social construction, and so
forch, that tells us nothing about whether they are useful or not. If they are
more useful than not, more power to the society that constructed them.

Traditional debates about whether human rights do or do not express a
social consensus, in one society or across the globe, are similarly beside the
point. Indeed, we could see them as updated ways of asking whether human
rights really exist. Let us say they do express a social consensus—how does
this affect their usefulness? Perhaps being able to say they express consensus
weakens them, thins them out, skews their usefulness in various ways, per-
haps it strengthens them. To decide, as my grandmother used to ask
“whether that’s a good thing or a bad thing” we still need to know whether
once strengthened or skewed or weakened or whatever they are useful, and if
so for what and for whom.

Similarly debate about whether human rights “talk” is or is not coherent.
Let’s say the human rights vocabulaty, institutional apparatus, even the soul

of the human rights advocate, is riddled with conttadictions that would not
stand up to logical scrutiny for a minute. Knowing only this does not move
us any closer to an understanding of whether they are part of the problem or
the solution. Perhaps ambivalent porosity is their secret strength——to the
extent human rights is useful, we should then be grateful for the contradic-
tions. Perhaps incoherence is a fatal weakness, but if human rights creates
more problems than it solves, this would be all to the good.

I have also left out criticisms that could be answeted by intensifying our
commitment to the human rights movement—that often rights are not ade-
quately enforced, that the list of rights on which we focus is underinclusive,
that participation in the movement—in rights making and enforcing—
could be broader, that rights are poorly or unevenly implemented because of
opposition from people outside the movement or the movement’s own lack
of resources, and so forth. This sort of criticism only makes the list when it
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becomes structural—when it appears that deficiencies like chis will not be
solved by more commitment or resources—and when they also can be said
to have bad effeces. If what is done is good, but much is lefc undone, we can
only feel more committed to what is precious in that which can be accom-
plished. But if the combination of doing and not doing makes matters
worse, we must weigh that loss against the gain. We might decide, for ex-
ample, that no marter how strong the human rights movemenc gets, it will
always be disproportionate in its attentions to some rights and some regions.
Skewed in this way, it might reinforce ideas and practices of elites that treac
these regions, or these rights, differently in other ways—adding to the le-
gitimacy of various other discriminations. If both these things seem plausi-
ble—the claimed skew is structural and there are plausible bad conse-
quences—it makes the list. If made out, these consequences would, of
course, need to be weighed against the good achieved to see whether either

the broad human rights movement or any particular iniciative undertaken in
its name was more part of the problem than the solution.

II. A SHORT LisT OF PRAGMATIC WORRIES AND POLEMICAL CHARGES

This is not a list of things unknown. All of these criticisms have been
around for a long time, and the human rights movement has responded to
them in a wide variety of ways. Attention is routinely given to previously
under-represented rights, regions, modes of enforcement, styles of work. The
human rights movement is, in many ways, now moving beyond” rights,
broadening its engagements and terms of reference. In many ways the
movement has developed precisely by absorbing waves of criticism, often
from those passionate about its possibilities and importance who cast their
doubts in one or another of these terms. It would be interesting to list the
reactions and reforms that these and other doubts have generated.

Sometimes, of course, reflecting on this sort of criticism can itself become
part of the problem. If the costs turn out to be low or speculative, any time
spent fleshing them out is time lost to the project of using human rights for
emancipation—although having “been through” criticism might also
strengthen the movement’s ability to be useful. We are all familiar, moreo-
ver, with the periodic hand-wringing about possible errors and limics that
accompanies the professional practice of human rights. This practice might
well do more to stabilize the profession’s sense of engagement, entitlement,
confidence, than to undermine it, even where it turns our the costs far out-
weigh the benefits. Nevertheless, I can imagine good hearted legal profes-
sionals coming to these criticisms fresh, in a pragmatic spirit. How, and how
adequately, has the movement responded to its critics? Have we done all we
can to eliminate these down-side costs? Are we right to conclude that overall
human rights is more part of the solution than the problem?
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A. Human Rights Occupies the Field of Emancipatory Possibility

Hegemony as resource allocation. The claim here is that this institutional and
political hegemony makes other valuable, often more valuable, emancipatory
strategies less available. This argument is stronger, of course, when one can
say something about what those alternatives are—or might be. But there
may be something to the claim that human rights has so dominated the
imaginative space of emancipation that alternatives can now only be
thought, perhaps unhelpfully, as negations of what human rights asserts—
passion to its reason, local to its global, etc. As a dominant and fashionable
vocabulary for thinking about emancipation, human rights crowds out other
ways of understanding harm and recompense. This is easiest to see when
human rights attracts institutional enetgy and resources that would other-
wise flow elsewhere. But this is not only a matter of scarce resources.

Hegemony as criticism. Human rights also occupies the field by implicit ot
explicit delegitimation of other emancipatory strategies. As an increasingly

dominant emancipatory vocabulary, human rights is also a mode of criti-
cism, among people of good will and against people of good will, when pur-
suing projects that, by comparison, can seem “too” ideological and political,
insufficiently universal, objective, and so on. Where this is so, pursuing a
human rights initiative or promoting the use of human rights vocabulaty
may have fully untended negative consequences for other existing emancipa-
tory projects. Of course this takes us directly to a comparative analysis—
how do we compare the gains and losses of human rights to the (potential)
gains and losses of these other vocabularies and projects?

Hegemony as distortion. To the extent emancipatory projects must be ex-
pressed in the vocabulary of “rights” to be heard, good policies that are not
framed that way go unattended. This also distorts the way projects are
imagined and framed for international consideration. For example, it is often
asserted that the international human rights movement makes an end run
around local institutions and strategies that would often be better—ethi-
cally, politically, philosophically, aesthetically. Resources and legitimacy are
drawn to the center from the periphery. A “universal” idea of what counts as
a problem and a solution snuffs out all sorts of promising local political and
social initiatives to contest local conditions in other terms. But there are
other lost vocabularies that are equally global—vocabularies of duty, of re-
sponsibility, of collective commitment. Encouraging people concerned about
environmental harm to rethink their concerns as a human rights violation
will have bad consequences if it would have turned out to be more animat-
ing, for example, to say there is a duty to work for the environment, rather
than a right to a clean environment.

The “right to development” is a classi—and well known-—example.
Once concerns about global poverty are raised in these terms, energy and

resources are drawn to developing a literature and an institutional practice at
the international level of a particular sort. Efforts that cannot be articulated
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