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I. ENTHUSIASM’S LATEST WAVE

It is fitting, even unavoidable, that the discipline of international
institutions should mark the fiftieth birthday of the United Nations.
That postwar experiment, son of the League, has become an old
friend, father, subject, mentor to those who study its law. The
festschrift format of this symposium suggests a style; honorific,
evaluative, programmatic, placing the United Nations in history. A
narrative of progress as an idea, an institution, comes of age.

But how do we feel when a utopia ages, its virtue always a
promise, become now a routine? As loyal sons and daughters,
participants in the discipline studying and practicing the law of
international institutions, we might praise its conception, defend its
execution, explain its shortcomings—it was the Cold War or
nationalism or imperialism or colonialism. It was always the
weaker branch, a quixotic effort to establish a public law alternative
to the sovereign, a countervailing power, balance wheel, a safety
valve. And its promise still burns, relit in photos of starving
children, blue helmets and grateful refugees.

We might remember its accomplishments, less in power than
politesse, less in managing war than building peace. If NATO won
the Cold War, it was the United Nations that brought off
decolonization, that fought, and still fights the war on poverty,
hunger, disease. We need only mention human rights. And where
else do so many, so different, talk, meet, work together? What other
professional avenues to the first world from the third? Don’t we often
find it useful, moreover, that an international institution should fail
rather than a government, a nation, even a superpower?

Or we might confront it, cold-eyed, with new needs for new
times, play hard ball, demand more that it might rise to meet the
challenge. International conflict has always been with us, the risks
and impossibilities of high politics, the United Nations a field of
contestation with no claim to moral fealty. But still it is useful. For
intelligence, for back channels, for the grandstand plays of public
diplomacy and the cover of consensus. Or for the problems that
simply are international, that won’t go away, that demand
international solutions, like AIDS, the environment, terrorism and
more.

And we might offer tips for its reform, tweak the Charter here,
restructure the bureaucracy there: expand the mandate, lower
expectations, improve coordination, reduce waste, add an army,
develop new constituencies for new problems—citizens,
corporations, local governments, the community of NGOs—and new
working methods like mediation, conciliation, harmonization,
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alternative dispute resolution.

For all these strategies, I am struck that a common feeling, in
both the discipline and the institution as the anniversary approaches
seems malaise, as if the final bubble of enthusiasm, blown as the
Cold War gave way to war in the Gulf, had now burst. Over the past
few years I have noticed that many long-time U.N. players, senior
staff and senior faculty, seem to find it difficult to mobilize their
utopian aspirations and institutional faith yet again, to place tired
justifications before skeptical students or idealistic resolutions before
skeptical governments, to request just six more months of funding,
or one more round of talks.

In many ways I have shared this funk. After some years
teaching the law of international institutions and brief work in the
U.N. system, I reintegrated institutional materials into my basic
public international law course and shifted my attention to the law of
the European Communities as it prepared for the “internal market”
of 1992. Perhaps in Brussels I would witness an active international
project, a healthy administration, an international law one could
practice, midwives to a new international order, financed by private
clients and attentive to the logic of markets and commerce.

Preparing to teach international law for the fourteenth year, I
find my treatment of the United Nations ever more brief. Enough
bold breakthroughs have ended in reireat, the great powers
sufficiently responsible for the U.N.’s successes and failures to make
study of the U.N.’s constitutional structures seem strangely beside
the point. Or maybe its a flagging faith in expertise, the
disappointments of a Decade for Development puncturing
inspiration for Decades of Women or Children or the Earth. And it is
partly functionalism’s legacy of routine, technical work on
administrative harmonization a dim echo of the thrill to have been
“present at the creation” of a new world order.

Of course it’s true that the United Nations has never been so
active, spent so much, engaged so many. But in the era of limits we
find the Secretary-General more often frustrated than inspired, the
organization retreating from multilateralism, deputizing the great
powers, the regional organizations, the private sector. Even liberals
in the international field seem to have come somehow to accept that
international regimes are too weak to pursue a political program of
their own, too technocratic or bureaucratic to sustain a utopian
faith, intellectually stuck in a form of both statecraft and
organization that now seems quite out of date. The United Nations
even seems culturally dated, its Chagall windows and Le Corbusier
profile, like the New York World’s Fair Grounds, now evoking an
era as much as an ambition.

If there was a time of great men, great deeds, when an
international lawyer could fancy himself “present at the creation,”
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that was long ago—for recent generations, elaborating,
redecorating, defending the field has been a far more routine matter,
assimilating new players and new problems so often to the old
structure that we've somewhat forgotten why this seemed such a
great leap forward, a great project become merely a good job. Maybe
it was always oversold, an easy, politically noncontroversial
repository for youthful hopes, the hopes of new hegemons as much
as new lawyers. In any event, the enthusiasm of white American
high schools for the multicultural hit of Model United Nations Day
has somehow been overtaken by other differences and diversions.

But there is another story about the anniversary, a story of
vigorous renewal and reform. If we look away from the mainline
institutions and traditional players to younger lawyers,
international civil servants, students and academics, the dominant
tone is hardly malaise. In many recent conversations with younger
internationalists I have been struck by the fervor, faith, and
reforming zeal—in a way not present when I entered the field in the
1970s and now largely absent among its senior figures.

In this essay, I explore this tone, a sensibility at once brash and
eclectic, which-may well herald the last best wave of Twentieth
Century enthusiasm for international law and institutions. At some
risk to its heterogeneity, we might call this contemporary
internationalist sensibility, so hopeful about a new age of
institutionalism for the next century, “renewalist” or “enthusiast,”
“avant-garde” or simply “new-age.” I have in mind an intellectual
fashion or style more than a set of specific professional or policy
commitments, a sense of energy and innovative enthusiasm able to
attract young professionals to the field. It can be found in the large
intergovernmental institutions and in foreign ministries, although
it is more usual in the private sector. The sensibility of those who
present themselves at the cutting edge of the discipline is strongly
represented in the non-governmental and public interest wings of
the field and among young lawyers or teachers. At the same time,
many of the traditional public international lawyers who read this
essay in draft were clear that they had shared this sensibility for
years, while many of the younger lawyers who read the piece
objected that no one they knew fit the protocol exactly—and they may
all be right.

I have in mind a sensibility thus far more present in
conversation than scholarship. I am thinking about friends,
students, and people I've met, young professors of political science in
the American Midwest, a charismatic French lawyer who founded a
non-profit public interest firm to bring litigation enforcing
international norms in national courts, an American feminist
working with indigenous peoples, a fourth generation diplomat from
the sub-continent working for unrepresented peoples, lawyers for
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multinationals and international banks who experience themselves
as architects of a new order, or perhaps a North American legal
academic litigating for refugees or observing war crimes trials while
working for a commercial law firm. I am thinking of international
graduate students searching for jobs abroad, anywhere but the
United Nations, of Jordanian women at the World Bank,
Scandinavian lawyers at the U.S.-Iran claims tribunals, women’s
groups investigating Serbian and Bosnian war crimes. I'm thinking
of associates in a leading Spanish law firm, interns on the hill in
Washington, young protection officers in the field for UNHCR. I am
thinking about environmentalists and feminists.

Many of these new disciplinary enthusiasts see themselves as
minority voices in the field of international law and institutions,
even as rebels against the discipline. This posture often links
younger internationalists across what might otherwise be the quite
unbridgeable divisions between women and men, Europeans and
North Americans, lawyers from the First and Third Worlds,
activists and theoreticians, feminists, environmentalists, human
rights activists, and so forth. On the other hand, some contemporary
renewalists have gone through this margin and come out the other
side—into a neighboring discipline or practice which they
experience as more mainstream, more real, where the action is, and
from which they look back on international law and institutions as
marginal. This way of seeing is typical of those (as of their
predecessors) in both political science and the private law world of
international economics, finance, and trade.

Either way, I sense an enthusiasm about a new international
regime that may be fully perceptible only to those who share the
enthusiasm, the way of seeing common to these younger
internationalists. To clarify at the outset: the new-age enthusiasm is
not for a return to the Charter or to George Bush’s “New World
Order;” the United Nations, up and running at last, is not new-age.
As I hear these voices for disciplinary renewal, the Charter system
can not be put back together, great power consensus remains too
fragile and narrow for sustained management of world peace.
Intergovernmentalism, given a second wind by the arrival of newly
decolonized States in the 1960s, has run out of steam. Although these
younger internationalists may have lots of ideas about reforming the
existing institutional system, may be very skeptical that new
institutions are called for, in some way the point is to bring about a
definitive break rather than a renewal.

To the contemporary disciplinary enthusiast, today’s
international problems, actors, strategies, and arenas of political
struggle are delinked from statecraft. They are less political than
economic, less interstate than interpersonal, either way the province
of private, local, and non-governmental actors. And it is here that a
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truly new world order can be built. As one young enthusiast told me
about his work with non-governmental organizations in the field, “I
come back confident about the possibilities for a new global politics.”

To traditional ears, a paradox: these younger internationalists
seem confident that we stand at a watershed, that they will have
been present at the creation, but there is no prospect for and no
particular interest in an official global reorganization like that
which seemed to have followed World War II. This generation is not
drafting proposals for world order or world federalism. Whether
advancing modest suggestions for institutional reform, broadsides
against the U.N. system, or cynical jokes about intergovernmental
bureaucracy, these enthusiasts seem to see themselves building a
new order. But that new order will be a fragmented thing, a
rewiring of the spirit as much as of the infrastructure. We don’t
need another San Francisco or Bretton Woods. Establishment is
distraction: the new order is being built in numerous scattered
initiatives, private and provisional, at Greenpeace and Citibank.

It is worth looking at this wave of disciplinary enthusiasm, its
reform proposals and the criticisms, policy arguments and
justifications that animate them, for a number of reasons beyond the
window they offer onto the next stage in the development of the U.N.
system.

First, this project of renewal is interesting for the light it sheds
on the generation of reformist energy in the absence of a moment
that can easily be likened to 1648, 1815, 1918, or 1945. The Cold War
having been followed by no general meeting of States to remake the
institutions of public life, most of the new reform projects have no
“official” status or seem interstitial to the broader international
regime. As a result, this new wave may mark an important break
within the disciplines of international law and institutions, from
concern with institutional establishment and normative creation to a
more flexible, decentralized reformist style—law as spirit displacing
law as process.

Second, this new wave of reformist energy forces us to rethink
some familiar notions about the role of internationalist intellectuals
and the structure of policy analysis. So long as “reform” means
establishing, reconfiguring, and defending institutions, or
interpreting, extending, and applying international norms, the
intellectual is in a familiar polemical posture—exhorting “actors” to
these apparently concrete tasks with good arguments. Once reform
becomes as much a matter of spirit or sensibility as of institutional
structure, the boundary between action and persuasion becomes
more blurry. A concrete reform suggestion might be a polemical
gesture, an argument about “sovereignty” a brick in the wall between
reform and reaction.

Third, this renewalist sensibility is interesting for the light it
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sheds on the process of renewal in a reformist discipline—how the
torch is passed to a new generation that embraces the reformist
esprit of their predecessors while criticizing the edifice they have
inherited. In such a process, we see variations on the relationship
between grand criticism and modest reform, the orientation
provided by theoretical slogans in mobilizing waves of disciplinary
enthusiasm, the disciplinary forgetfulness that accompanies a
reformist orientation, the tendency for disciplinary renewal to
obscure other political effects, and so forth. Throughout, we can see
the element of disciplinary self-promotion that accompanies
enthusiasm for reform.

In short, the reforms now being proposed are worth looking at
not merely as potentially helpful ways to rejiggle the U.N.’s legal
and constitutional framework, not even simply as new ways to
imagine a utopian objective, a “preferable next” in the reformist
argot, but as gestures in an evolving internationalist sensibility. The
arguments supporting and justifying various suggestions are as
interesting for the lines they draw between the internationalist and
the national, avant-garde and anachronism, center and periphery,
as either for their originality and sophistication or for their ability to
persuade anyone to do anything.

II. INTERNATIONAL LAW AND INSTITUTIONS: A REFORMER’S
FIELD

To situate contemporary renewalist enthusiasm, it is important
to remember that the disciplines of international law, and perhaps
particularly of international institutions, are projects of reform as
much as fields of study. In their best moments, international
institutionalists, whether they work in the great international
bureaucracies, in the myriad organizations and groups which
surround them or in the academic, research, and policy institutes
that study the U.N. system, have always experienced their work
idealistically, seen their field as a matter of personal and
professional commitment, even a crusade. At a minimum, such
lawyers see themselves and their work favoring international law
and institutions in a way lawyers working in many other fields do
not—to work for a bank is not to be for banking.

Law professors who teach international law are understood to
favor its development, to believe in its efficacy, to see their pedagogic
practice as persuasion and defense of international public order. The
perception is more pronounced still for those who teach
international institutions, who form a sort of informal priesthood of
believers. Whether expressed in a utopian preacherliness or a
holier-than-thou realism, this cultist dimension can make its
devotees feel quite isolated, even paranoid about the real or imagined
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disregard, derision or critique of national and municipal law
apostates. For all its apparent success, even the European Union law
academy is not exempt from these attitudes.

This reformist orientation, shared by the current generation of
enthusiasts, is supported by a loose mélange of cosmopolitan or
metropolitan ideas—that more things should be done
internationally, that the nation and the State are things of the past,
that internationalizing pretty much any endeavor is a good thing,
that progress means globalization, that cross-cultural contact will
advance understanding, that people should learn foreign languages
and so on. The leading English language treatise on the law of
international institutions opens with perhaps the best statement of
the creed:

As human beings, we are constantly drawn closer to our
fellow men. Today, the people of Amsterdam see more and
hear more of the peoples of Namibia and Vietnam than they
did two hundred years ago of the townspeople of the Hague.
Radio and television enable us to look far beyond national
frontiers and to feel a common responsibility for the major
problems of our world. Many of those problems have
outgrown our national boundaries and require regulation in
a wider sphere.!

These commitments and observations function less as insights
than as polemical buttresses for reformism, mobilizing tools by
which a loose alliance can be sought between U.N. specialists and
others who “get it.” Successive generations can intone these simple
and familiar ideas as “new,” as decisive arguments for this year’s
reforms, precisely because they retain their power to mobilize, to
define a group of believers. Although vague, an internationalist
orientation, like a general sense of being “modern” or
“cosmopolitan,” can be extremely powerful in building or cementing
social, professional, and political connections, can sometimes
override more conventional political commitments and
associations—and can also draw a line between internationalists
and their domestic law colleagues.

This loose ideological formation is somewhat autonomous from
left and right; although it will often seem that to be for the
international is to take a political stand as a liberal (against
nationalism) or conservative (against protectionism). Sometimes
people from left and right can recognize one another as sharing an
awareness of the importance, inevitability, desirability of the
international. One of the most interesting puzzles presented by this
rhetorical formation is precisely its apparent autonomy from more

1. HENRY G. SCHERMERS, INTERNATIONAL INSTITUTIONAL LAW 1 (1980).
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traditional political choices about redistribution, social power and so
forth. In some sense internationalists seem simply to be working in
an alternative political universe, in which commitment to the level of
government has displaced concern about its outcomes.

Slogans like “world federalism,” “world peace through world
law,” “collective security,” or even “think globally—act locally,” are
presented as transformations of the idea that things are getting
more international into concrete reform projects, imagining and
building a new society. These reform projects might be defended as
likely to bring about peace or economic growth, financial stability,
development, a cleaner environment, global humanitarianism,
cultural tolerance, or whatever, or might be presented as pragmatic
responses to the challenges of war, disease, pollution or terrorism,
but their animating energy and much of their specific content seems
to come from the internationalist project per se.

When you ask an internationalist to defend his or her suggestion
that there be more international public interest litigation, for
example, although there may be a vague invocation of progressive
causes and values, he or she is more likely to talk about how
sovereignty has eroded, or needs to be combated, than about the
specific outcomes that will be achieved. For many internationalists,
concrete proposals—to build an international judiciary, to reshuffle
voting rights, to establish new institutions—seem to express a
general intellectual commitment to the possibility that a universal or
enlightened rationality will prevail over local political passions, or
that an institutional pragmatism will get us beyond the formal
bureaucratic or balance of power rationality of the State system.

Sometimes this results from the fact that the proposal is made as
a general matter—“it would be a good thing to use national courts to
enforce international norms,” rather than, “this case, if brought,
will be useful to these interests.” This generality may be presented as
an independent virtue; the point is to enhance the authority of
international norms or the jurisdiction of international institutions,
the reform idea expressing a political insistence that the
international system defeat the culture of great power statecraft or
national particularism by sanctioning or deterring the aggressor,
and remaking sovereignty and the State in the process.

Early in the semester, I often ask my international law class for
a show of hands on several questions. First, how many favor
international law, believe it useful, helpful, important? How many
oppose? Agnostics? An overwhelming majority study the subject as
believers, a few are agnostic, one or two oppose. Second, how many
are skeptical that international law exists, fear that it is all just
politics? A strong majority of the proponents turn out also to be
skeptics, supporters of a discipline they suspect needs their support,
on the lookout for arguments to quell their doubts. And finally, how
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many of those who favored or opposed international law did so
because of its redistributive consequences, its political meaning for
particular places, peoples or causes, and how many did so on more
general grounds? Unless there are students from Taiwan or South
Africa, Israel or Palestine in the room, the overwhelming majority
believe international law generally to be valuable or inevitable or
desirable.

For internationalists, belief in the international and commitment
to reform on its behalf lie very close together. The international must
be built and defended, needs commitment, is threatened by
skepticism. Only a constant reformist orientation can protect the
field’s autonomy. For many, this internationalist reform posture
seems a matter of personal identity—lots of people now live in the
international, find their personal political passions most engaged
there, feel more in common with deracinated others than with those
of their own nationality. The internationalist might have been a
refugee or immigrant, perhaps the child of State Department officers
who works instead for the UNHCR in a slow generational migration
upward in levels of public service. Whether middle Americans
aspiring to the cosmopolitan, or children of Third World diplomats
disconnected from a homeland they have rarely seen, the desire that
there should be an “international,” respected and recognized, where
one can live and work, in whose governance one can participate, is
understandable enough.

Although there is of course much overlap between the cultural
and methodological preoccupations of internationalists and of many
domestic lawyers or legal academics, the international reform
sensibility remains distinctive enough to give internationalists,
including the current wave of young enthusiasts, a sense of separate
mission. The internationalist preoccupation with the relationship
between the universal and the particular, expressed as a matter of
levels of public authority, of the relationship between governments
and international institutions, of internationalist and nationalist
affinities, places the internationalist somewhat outside the
preoccupation of most national lawyers and legal academics who are
concerned either with particular policy struggles or with the more
traditional problems of jurisprudence.

When the international/national issue is framed as a question of
the relationship between law and politics or law and fact, as a
question of the possibility of international law itself, there is some
overlap with the traditional problems of jurisprudence—the problem
of normativity or adjudication, the translatability of power into right,
the legitimacy of political discretion and so forth. When the
internationalist invokes a broad agenda, open markets or peace or
environmental protection, there may be some overlap with the
specific policy choices and political struggles which seem more
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palpable to the non-internationalist legal academic or lawyer.

To the national lawyer or legal academic, however, the
internationalist’s central preoccupation will likely seem at best a
special case for constitutional or federalist theory, a special (and not
necessarily interesting) application of broader theories about the
origins and characteristics of norms, and at worst a sidestepping or
obscuring of political choices or commitments. It is quite usual, in
fact, for legal academics from other fields to think the
internationalist jurisprudentially naive and politically suspect,
either a utopian socialist or free-market cosmopolitan. Despite the
heterogeneity of international political commitments, or better, the
relative insignificance of specific political choices to those whose
primary reform commitment is to the international itself, at various
times the national lawyer may well feel that to oppose the
internationalist is to promote a particular politics, or the very
possibility of polities.

To the internationalist, on the other hand, particular national
political choices and ideological struggles will be understood or
heard, in significant part, as either triumphs or defeats for the
international itself. It is quite normal that bureaucrats in the E.U. or
the U.N. system would read national political choices for their
impact on the jurisdictions, prerogatives, and authority of these
international institutions. Among committed internationalists, this
sort of reaction is simply generalized; what is the impact on the idea,
possibility, credibility of internationalism? To the extent the
internationalist hears colleagues stressing other aspects of national
political decisions, it is easy to conclude that only internationalists
are sufficiently attentive to the struggle of the universal against the
particular; their domestic colleagues are insufficiently sensitive to
the centrality of internationalization, too wedded to the State and to a
traditional sovereignty with its parochial political configurations
and culturally specific philosophical concerns. However much
sympathy the internationalist may have for his or her colleagues’
civil libertarian commitments, he or she can’t help thinking free
speech piety peculiarly American.

The latest generation of enthusiasts shares the discipline’s
special sense of identity and commitment to reform. By
disconnecting reform from broad and official institutional proposals,
however, this wave of internationalists fuse the reformist impulse
ever more closely to the discipline’s own identity and growth. There
has always been an element of self-promotion in the reform projects
of international lawyers. Indeed, it has often seemed that creating
more international lawyers, more institutions in which they might
find work, and more norms they might interpret, might in and of
itself be a reformist ambition. As the focus on the problem of
governmental level becomes one of attitude or spirit rather than
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constitutional structure, commitment to the discipline, to its
expansion and prestige, merges more completely with the project of
building a new international social order.

For contemporary enthusiasts, reformism has become detached
from particular institutional establishments or normative
innovations. The important thing is that people, wherever they are,
be committed to the international, think like internationalists, be
part of the reform endeavor. Reform may or may not mean more
international lawyers, or more international institutions; it will
mean more people who think like international lawyers, and who
might then work in national, local or private institutions as well as
for the great intergovernmental agencies. This places the polemic or
ideological work of the internationalist, convincing more people that
things are getting ever more international, on a new par with what
may once have seemed more practical reform work, building
institutions or drafting proposals for their reform. Now, simply
recognizing the central truth by which internationalists distinguish
themselves, like witness to it by internationalists themselves, is itself
a project of reform.

By replacing institutional establishment with spiritual
development, or relativizing institutional reform as a matter of
sensibility, this wave of reform energy challenges our usual sense
for the relationship between “practice” and “theory,” between the
reform proposals we take to be “real” and the arguments we take to
be merely rhetorical defenses and justifications. In the good old
days, it was easy to think of the concrete reform proposals made by
the discipline as its main pragmatic outreach. Internationalists
favored establishment of an international court with compulsory
jurisdiction, supported the United Nations, favored multilateralism,
and so forth. The details might have been debated, but these reform
projects were broadly supported by, and indeed, defined the
discipline.

At the same time, much disciplinary energy went into developing
arguments justifying these proposals for international public order
and responding to perceived skepticism. There was great
disagreement among internationalists about how to present the
case—in idealist or realist terms, as necessity or choice, and so
forth. In the end, almost every internationalist had his or her own
somewhat idiosyncratic blend of justifying theories and explanations
for the desirability and plausibility of international public order.
Among internationalists, however, all this disagreement was
somewhat beside the point—the theories and explanations were
intended, after all, to convince other people (often people referred to
as “statesmen”) who were not thought naturally to be part of the
internationalist project. Inside the discipline, broad thematic
arguments about sovereignty or how international the world was
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becoming could be shrugged off as simply rhetorical when they
seemed familiar, pious or banal.

The current wave of collective reform energy foregrounds an
alternative relationship between reform and justification—that the
reform proposals, modest or grand, are just this year’s indicia of a
proper attitude. If they seem familiar or unworkable, if we have lost
faith in the transformative significance of a new constitutional
structure, the important point may well be the international
orientation or spirit itself—captured in broad arguments that
separate those who are on the bus from those who are not.

If both elements, reform proposals and their justifications, have
been in the discipline’s argumentative repertoire all along, this
latest wave of enthusiasm places them boldly side by side as rhetoric,
even emphasizing the polemical character of reform suggestions.
The danger, of course, is that these younger international lawyers
will share with their more traditional colleagues the vices as well as
the virtues of both internationalism and proceduralism. As
proceduralists, they are tempted by the notion that you can be a
reformer without substantive political commitments. We hear this
in the generality of their reform proposals, the focus on
governmental level rather than redistributive outcomes. As
internationalists, they are tempted to treat the notion that “things
are getting more international” as if it were sufficiently
determinative to anchor their reforms. Often, these temptations
reinforce one another; the internationalist spirit permits
agnosticism about procedural specifics while a proceduralist
approach to institutional reform wards off any suggestion that one is
subjective or political.

I begin my exploration of the recent enthusiasm for international
institutional reform by looking at common contemporary reform
proposals and the arguments used to justify them. By understanding
both as rhetorical arenas in a polemic for the field’s autonomy and
growth, I explore the movement among many internationalists from
a “present at the creation” idea, where the point is a concrete and
official institutional transformation, to a concern for a developing
sensibility or esprit, where the point is to mobilize an intelligentsia to
an orientation, for which specific reforms and grand theories are
both rhetorical markers. In the last section of the essay, I place this
development in the context of the discipline’s Twentieth Century
history, perhaps less as innovation than rotation.

III. THE REFORMS OF THE NEW AGE

At first, the reform enthusiasms of contemporary
institutionalists seem unable to sustain a broad renewal of the
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international institutional order: they are too diverse, at times too
modest, at times too robust. Elaborations, minor twists here and
there, mundane procedural changes in the operation of particular
institutions, these schemes often seem too specific for strategy, too
implicated in the existing regime to create a brand new
international political terrain. At the same time, broad demands for
a green or woman-centered international order may seem
philosophically interesting, politically understandable, even
admirable, but insufficiently worked out to be practical.

Perhaps so. Currently fashionable reform ideas certainly run the
gamut from quite modest to quite radical, and rarely specify a
coherent overall blueprint for world peace or progress. In one area
after another we find vigorous reform suggestions across a similar
political range from specific, if unambitious gradualism to a
sweeping, if vague, radicalism: existing doctrines and institutions—
State responsibility, human rights reporting—should be mobilized
for the environment, for women, for peace; special new doctrines
and institutions should be created-—an environmental ombudsman,
an independent war crimes tribunal; the international order must
be completely rethought, with cultural difference or sustainable
development or gender in the place of sovereignty. The most extreme
seem at once the most diffuse; a “green” international order seems a
matter of attitude more than doctrine, difficult to translate into a
program of new norms along the lines of the New International
Economic Order proposals of the 1970s, still less translatable into
blueprints for new intergovernmental organizations on the postwar
model of the United Nations, the IBRD, or the IMF.

Reforms advanced by contemporary international enthusiasts
also differ in their approach to official State and intergovernmental
institutions—from relatively insider efforts to restructure the
Security Council or enhance IMF accountability to the bold outsider
strategies of groups like Mede¢ins sans Frontiéres or Greenpeace.
In between are a whole variety of proposals, many already in
implementation, for new bodies of independent non-governmental
experts to implement, enforce, review, or resolve disputes arising
under intergovernmental agreements. Taken one at a time, it is
difficult to see whether such intermediate proposals mark a break
with the traditions of international institutions or are the extension
to the international arena of the bureaucratization of expertise
familiar in national welfare States.

The current wave of reform proposals also embraces the often
quite dissimilar proposals from the industrialized West and the
developing world, raising questions about the emanation of the
avant-garde from center to periphery. It is not only that a mythical
“Bast/West” or “North/South” cultural line is marked in the
discipline’s familiar polarities: positivism/naturalism,
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sovereignty/society, objective/subjective, and so on. We have seen
extremely broad cultural or ideological differences encoded in the
preference for one or another approach to jurisdiction, one or
another idea about the bindingness of institutional decisions, etc. It
now also seems that there is a sort of temporal lag between the
positions taken in the center and at the periphery—developing
nations taking up the cudgel of sovereignty, the State, the
intergovernmental, the multilateral, just as these are going out of
style in the center, in favor of decentralization, the bilateral, the
private, the non-profit.

Placed together, for all the new enthusiasm, many of these
reform ideas seem quite familiar and are already being
implemented. It can be hard to distinguish the discipline’s
haphazard ongoing evolution from this new avant-garde. We find
the discipline’s characteristic commitment to the international as a
value in and of itself, with all the attendant problems of self-
promotion and depoliticization. Some familiar suggestions and
themes: place should be made at the table for non-governmental
organizations, individuals and other non-state actors; international
norms should be more dynamically interpreted; more use should be
made of courts, particularly of national courts, to create a diverse
body of activist interpretations; new partnerships should be explored
with the private sector, like debt swaps, microlending or consumer
boycotts; international activists should build broader networks that
address aspects of a problem like human rights violations or
environmental degradation which cannot be addressed by
governments alone, even if they were responsive; those who produce,
sell and finance arms must be engaged to limit mine sales or to
pursue a weapons embargo effectively. Most significantly, new
voices need to be heard—the voices of women, indigenous people, the
Third World, of activists, the business and financial worlds, social
movements, non-governmental organizations, individuals, and so
on.

For all this diversity and familiarity, the reform suggestions
typical of today’s internationalist avant-garde do share many
elements of a general program for a new world order. First, these
enthusiasts would alter what they see as the very definition of
“international” to be much more imbricated with national, domestic
and municipal concerns, less concerned about the institutions of the
State as agents of, or obstacles to, an international regime. This quite
general idea is one those committed to the international could
translate into practice: international lawyers and institutions should
learn to follow problems across borders, working with national as
well as international law, local as well as global institutions.

In this vision, the entire terrain of the international is
fragmented; the State is reimagined as just one more local
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institution in a complex and transnational civic fabric. The
international has an interest, has always had a legitimate interest,
in the structure of the State, in the wide range of institutions,
national and international, private and governmental, which
function in the public interest. In a decentralized international
terrain, international bodies might well take up the cause of local
democracy in Chiapas or family law in Zaire or defense policy in
Washington.

Second, today’s enthusiasts suggest an alternative image of
reform—replacing models of both intergovernmental action and
human rights advocacy with a direct activism less dependent on
representation, less dependent on international lawyers as advocates
for the imputed interests of others. In this approach, activists would
oppose deforestation, protect rain forests, and promote
disarmament, not by bringing a claim against a State on the
international plane, not by enforcing an international right against
a recalcitrant State, but by working with a range of institutions to
build local democracy, women’s rights or disarmament from the
ground up. This might mean direct action from a small vessel at
sea. It might mean joining negotiations for a climate change
convention on the delegation of some friendly State, or it might mean
working as an expert on an intergovernmental panel.

At times this sounds like a proposal for direct action by citizens,
forswearing the institutions of government—the United Nations
included. But the internationalist avant-garde includes those within
and without State institutions. Most are somewhere in between,
manning the proliferating intermediate institutions that report and
study violations, do research, and so on. The point is not the
institutional mode of reform (use the United Nations, engage in
direct action), but the approach—less representing some preexisting
interest or applying a preexisting norm or persuading State actors to
different policy than directly, creatively using whatever authority is
immediately available to promote internationalism.

For many of the current enthusiasts, inoculated by the romance
of forgotten voices and exotic outsiders, charged with a newly benign
image of the international, the Cold War fears that such a project of
direct self-assertion will seem imperial or Western have simply
evaporated. One result is a much broader idea of what the
international can do—engage a political culture, both public and
private, read its mandate expansively, address the causes and
consequences of refugee flows rather than simply assist the
transition between national jurisdictions or meet the exceptional
humanitarian need. It is here, perhaps, that the new age runs into
the most difficulty the further it moves from the center, Third World
enthusiasts much less willing to jettison the vocabulary of sovereign
representation and the familiar modernist pluralism of cultural
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relativism.

A reformism cut loose from the traditional institutional forms is
less interested in establishing new international institutions, even in
celebrating the successes of those which have been most successful.
The European Union, once the discipline’s best example of
functionalism, pragmatism, regionalism, integration,
harmonization, and much more, has become simply another civic
institution against which, around which, the new enthusiasts must
organize the forces of environmental responsibility or the private
market. The big intergovernmental institutions are out of the
spotlight. Not only need no more be built, but other forums, local
courts, proliferating private institutions, alternative dispute
resolution mechanisms, private arbitration, or even payment
clearing systems or computer networks might be better models for
this wave of institutional innovation.

Third, despite this move away from the establishment or reform
of the large intergovernmental institutions, the enthusiasms of the
contemporary internationalist avant-garde suggest the broad
outlines of a wider constitutional reform of the international
institutional regime. Indeed, all the elements in the more traditional
institutional proposals of 1918 or 1945 are there: changes in the rules
of membership, voting and powers of international organizations as
well as changes in both the structure of the international regime’s
judicial, administrative and legislative branches and in the balance
of powers among them.

Participation in intergovernmental institutional debates should
be opened to what might be termed “new social movements,”
including the women’s movement, the civil rights movement, the
environmental movement, the human rights movement, and the
struggles between various fundamentalist religious and secular
nationalist movements. Rather than simply representing these
movements to States or encouraging States to legislate in their favor,
these new enthusiasts would see the international regime in some
kind of continual dialog with their sensibility.? We find proposals (in
the name of “realism,” “antiformalism,” and “efficiency”) for a move
away from the now old-fashioned “consensus” decision making of
the large intergovernmental conferences towards various types of
weighted voting and decision by expertise. The powers of organs
should be read expansively, by committed internationalists rather
than legal formalists, in a cooperative exchange with non-
governmental organizations.

If given its head, this internationalist wave, like the world
ordering projects that followed the first two world wars of this

2. See Lama Abu-Odeh, Post-Colonial Feminism and the Veil: Considering the
Differences, 26 NEw ENG. L. REvV. 1527 (1992).
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century, would also rearrange the international regime’s
governmental branches. The move from the Hague to the League
was marked by a move from the judicial to the legislative, and the
move to the United Nations was marked by a shift to administration.
This wave would downplay the legislative; there seem, if anything,
too many norms, too infrequently enforced. The administrative
would be decentralized, sharing power with an expanded list of
expert and quasi-State entities. In general, there is less need for new
norms, which may water down the international regime’s
normative vocabulary, than for insistence on the enforcement of
norms to which consent has already been given. Emphasis would
shift from the administrative to the judiciary, including national
judiciaries in a wave of enthusiasm for international public interest
litigation. Meanwhile, the UNHCR ought to offer seminars on
refugee law to municipal judges as part of its legal “protection” of
refugees, engaging the local judiciary against the executive rather
than relying solely on protests to the appropriate foreign ministry or
State Department desk officer.

At the same time, the international judiciary itself is in flux; not
merely is the International Court of Justice displaced by a
proliferation of new international courts and myriad of new
international roles for domestic tribunals, not merely the addition of
traditional alternative mechanisms of dispute resolution—
mediation, good offices and so forth. Rather, we find enthusiasm for
the broadest range of public and private quasi-judicial technologies,
conciliations, arbitrations, negotiations, a flurry of diverse options
perhaps foreshadowed by the Law of the Sea Treaty’s ecumenical
notion that everyone should have available every option to settle all
disputes at any time.3

This enthusiasm for alternative judiciaries may reflect the
broadly shared antiformalist attitude toward international law
among contemporary internationalists—mandates should be
interpreted flexibly, rather than waiting for authoritative or
consensual amendment; interpretation should be progressive,
internationalist, teleological; an eclectic blend of hard and soft law
should replace preoccupation with formal governmental consent.
The institutions and prerogatives of the State no longer mark the
boundary between national and international; the difference is one of
spirit, of orientation, of participation in the disciplinary
commitments of the new age.

If previous waves of reform enthusiasm have tended to focus on
one or two proposals, presented as the next stage in an advancing
internationalist evolution, the new internationalism can be done

3. United Nations Convention on the Law of the Sea, opened for signature Dec. 10,
1982, U.N. Doc. A/Conf.62/122 (1982), reprinted in 21 I.L.M. 1261.
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anywhere anytime. Gone also is the determination to establish new
organizations; the whole work of establishment seems far less
important to reform, has become a routine, an international
organization now born every minute.

This move from monolithic programs of institutional renewal to
eclectic mobilization of a new internationalist spirit is most visible in
the enthusiasm of this generation of international lawyers for the
media, for technology, for new databases and information services,
for ad campaigns—Benetton is as likely a part of the campaign for a
peaceful Bosnia as the United Nations. In this view, international
lawyers should join a sophisticated cultural battle rather than
relying on the processes of diplomatic communication or
negotiation.

IV. WHY THIS REFORM? WHY NOW? A NEW WAVE OF
CRITIQUE

Most contemporary enthusiasts for these broad reforms defend
and justify their proposals with a series of quite general criticisms of
the U.N. system and the disciplines of international law and
institutions. As I hear them, these various criticisms do not seem
linked in any very precise way to the reform proposals being
advanced. Most of these criticisms seem too general to compel any
but the most general reform ideas, and many have been used to
justify quite different reform suggestions at other points in the
history of international law and institutions. Sometimes the
criticisms seem to move in contradictory directions: traditional
institutions are at once chastised as preoccupied with rhetoric and
as insensitive to symbolic and cultural politics. Moreover, there is no
one element in the mix which seems unmistakably new and much
that seems familiar. Indeed, many of these critical ideas—
antistatism, antiformalism—have also been driving forces in the
construction of the international institutions that the contemporary
avant-garde finds most frustrating.

Nevertheless, it seems to me that taken together, at this moment,
this combination of critical positions seems able to mobilize, or
seems characteristic of those who have mobilized, a rather
sustained, recognizable and quasi-generational collective energy for
the renewal of international law and institutions. The phenomenon
I am thinking of is quite familiar-——individuals working in and
around international institutions are repeatedly able to recognize
and connect with others whom they experience as like-mindedly
cynical or reformist or young through deployment of these ideas. To
the extent the proposals advanced by these internationalists are
finding implementation, there is some evidence, moreover, that the
wave of energy now linked to these criticisms is beginning to renew
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and reform the international institutional system in quite significant
ways.

Mobilization around this sort of criticism—general, familiar,
connected to the details of reform in only the most superficial ways—
also has a downside, of course. One might get carried away with
one’s own rhetoric, come to believe that this year’s reforms would
respond to these long-standing criticisms, could sever, for example,
one’s complicity with sovereignty, one’s hopes for the State. Or one
might come to believe that specific reforms could be determined,
selected, fine-tuned by reference to the general criticisms used to
justify them and lose sight of their redistributive effects. One might
become, in short, an advocate only for the international, a shifting
amorphous place best understood and governed by internationalists.

I have put together here four typical frustrations and criticisms
that might, in different combinations, be stressed by new-age
internationalists. Each of these familiar criticisms is deployed to
make the traditional international institutional regime seem old-
fashioned, stodgy or out of date. And each of these criticisms seems
to make those who wield it seem, at least in their own eyes, both
excitingly avant-garde and frustratingly marginal. The mystery is
the ability of these general and largely familiar ideas to launch yet
another generational wave of disciplinary renewal.

1) The U.N. system and the academy that follows it are too
focused on States as actors, clients, members and models.

Although international institutionalists have long insisted that
focus on the State unduly narrows the discussion of pressing
international issues—the U.N. system was sold in part for its ability
to sneak up on, contain, displace, augment or discipline the
interstate system—the current wave of enthusiasts nevertheless
seems able to generate a collective sense of identity and energy for
renewal by castigating the discipline for its statist orientation. If you
ask why it is so important that NGOs be present at Rio or Cairo or
Beijing, the avant-gardist will almost certainly remind you that the
State is passé.

There is a strong intergenerational element here. Whether
inside or outside the intergovernmental agencies, the new-age
institutionalist will likely be frustrated by the deference given what
governments do or say or want, may suspect an element of
corruption or complacency, or assume the mainline international
institutions to be in the pockets of the governments who fund them.
New-agers with experience in, or fantasies about, either
international business or newly international social and political
movements are often frustrated with the responsiveness of their own
governments and optimistic about the possibilities for international
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dialog in other languages and channels.

And of course new issues energize old truths. For this batch of
enthusiasts, it is the environment or AIDS that seems to require
engaging the extra-statal worlds of industrial production and
corporate finance, of indigenous peoples and consumer activists.
Women’s rights seem unattainable in a global structure oriented to
the patriarchal authority of fathers, nations, or States. The most
recent military adventures seem to stand for the insight that
military issues can no longer be decided by adjusting State weaponry
or diplomatic negotiation. Military initiatives are as influenced by
CNN as by closed door debates in Geneva or New York.

Contemporary renewalists may also be on to an ambivalence in
the discipline. Although international institutionalists have been
announcing the death of the State for generations, they have also
sold their institutional innovations as the products of State consent,
deferential to State will. The modern liberal welfare State remains
the model for many international institutions. Traditionalists often
defend the U.N. system as if it were still new, as if the focal point for
reform should be to complete and defend the establishment of
intergovernmental institutions, a goal thought tied up with the
attitudes of statesmen and governments. It is when discussing the
establishment of institutions that the traditionalist is most likely to
act as if the equal sovereign units postulated by public international
law were the main forces in international politics against which,
and paradoxically on behalf of which, the internationalist should
work.

For contemporary reformers, however, international institutions
are themselves now well established and differentiated players, as
often part of the problem as part of the solution—in any event simply
another arena for struggle on behalf of the international. The
contemporary institutionalist may also be impatient with the use of
the liberal nation-state or federation as a model for the construction
of international institutions. The universal organization with
administrative, legislative and judicial branches seems increasingly
a relic, associated in both legal form, political culture and
management style with the worst aspects of the domestic welfare
State. The new-ager is far more likely to admire models from the
private and non-profit sectors, from multinationals, banks, or
protest movements when -constructing new international
institutional forms.

2) The international institutional system remains wedded to
an old fashioned idea about sovereignty.

In some sense, an internationalist can always rouse the crowd by
denouncing sovereignty. Sometimes this is simply a dressed up way
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to denounce States. There may also be an element of wishful
thinking here: if sovereignty were dead, governments might be less
bothersome. Still, when defending new political styles and arenas—
engaging domestic judiciaries, sitting as non-governmental interest
groups on national delegations, working for corporations and
banks—the avant garde internationalist often will remind you that
sovereignty is obsolete.

Sovereignty means lots of things. It suggests a unified political
authority, the centrality of governments, and a sharp split between
public and private authority. It suggests States as subjects with one
voice, absolute within their boundaries and formally equal in their
relations. Sovereignty evokes an image of power as juridically
concentrated in the hands of the State for intervention in civil society
or engagement with foreign sovereigns. Sovereignty seems to imply
that the formal consent of governments is the sole basis for
legitimate international institutional or normative activity.

Of course all these ideas have been under intense criticism for a
century, in domestic as well as in international legal theory. In
some sense, we all realize that power is a far more unstable and
fragmented cultural phenomenon than these mainstream
constitutional fables would suggest. Contemporary internationalists
nevertheless seem able to get some mileage out of their
denunciation.

Many of the new internationalists I encounter have been strongly
influenced by their participation in social movements, including the
women’s movement, the civil rights movement, the environmental
movement, the human rights movement, and so forth. These
experiences have, perhaps paradoxically, reinforced both the
continued importance of sovereigns (they can’t be denounced often
enough) and the frustration of reform initiatives which relied too
heavily on sovereign forms. Many, for example, have experienced
the failures of decolonization processes that focused only on the
construction of governmental systems, transplanting
constitutionalism as if this would produce stable political cultures.
Others have been influenced by the limitations of the international
human rights movement—although governments may not respect
rights, human rights bureaucracies often seem determined to
respect governments; sovereigns consent to a proliferation of rights
without remedy; rights “talk” increasingly shows up on all sides of
an issue, and so forth.

And respect for sovereignty certainly continues to be significant
for the international institutional regime. Although everyone
recognizes that problems cross boundaries, governments are
unstable, political authority is fragmented, private actors often
exercise public authority and so forth, one often finds international
institutions acting as if political power were concentrated in States
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and could be deployed by States, or as if the reconstruction of the
organs of a State brought with it sovereignty. Intergovernmental
human rights organs, themselves the arms of sovereign authority,
often take what governments say too seriously. It is easy to denounce
international political organs for relying too heavily on State consent
rather than building a will of their own, or development
organizations for becoming too dependent on either client or sponsor
governments.

As in their criticism of the emphasis often placed on the State,
the avant-garde may be exploiting an ambivalence in the traditional
discipline when they denounce sovereignty. The formal processes of
the United Nations, at a minimum, remain overwhelmingly
organized around the idea of governments as sovereign
representatives whose speech and consent is the beginning and end
of international negotiation. Hesitance to offend or displace
sovereigns may also have hampered recent peacekeeping efforts,
preventing the international institutional community from either
pursuing its humanitarian work outside the realm of interstate
politics or successfully asserting an independent will to solution.

And it is often easy for contemporary enthusiasts to fault the
U.N. leadership for having insufficient autonomy from the great
powers. At the opposite end of the spectrum, it is easy to chastise
humanitarian efforts, from the Congo to Somalia, for
underestimating what will be required to rebuild a stable political
culture, for imagining the process as a matter of either facilitating
negotiation among shifting local sovereign claimants or
internationally assisted institution building, rather than as an
indigenous social process which often will require the consolidation
of one or another local cultural formation, tribe or group, and in
which the international institution will be unable to maintain a
“neutral” or disengaged posture.

Although traditionalists have also criticized more wooden
conceptions of sovereignty, to the new-ager they have not gone far
enough. Although most in the international intelligentsia have long
since accepted the disintegration of sovereignty, in a way, this
heightens the appeal of anti-sovereign rhetoric. When governments
themselves seem but unorganized expressions of the social and
political forces pulling on their various departments, the new-age
temptation to eliminate the middle man seems irresistible. As a
doctrinal matter, for example, the introduction of “soft” law did more
to confirm than erode the importance of State consent to
international normative development by creating a self-consciously
weaker doctrine alongside treaties rather than recognizing the
culturally normative role already played by diffuse non-state actors
and international institutions.

Contemporary efforts to put rights on a “continuum” or “sliding
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scale” depending on the effect scholars think the “international
community” (which always means States) will give them, for all
their apparent sociological cleverness, seem just new ways to honor
sovereigns with kind words. Similarly, traditional efforts to
recognize differences among States in the constitutional structure of
international organizations, such as through weighted voting, may
have introduced a new rigidity into decision-making. Efforts to
involve non-sovereigns in the work of specialized agencies (through
the various procedures for cooperating with non-governmental
bodies or individuals, accommodating observers, etc.), while helpful,
may have either been co-opted by government appointed “experts” or
have marginalized what now seem the most important extra-
sovereign players.

3) Lawyers and academics involved with international
institutions have too formal a conception of law.

Although antiformalism has been a strong element in legal
training for a century across a wide variety of legal cultures, it is
still possible to generate reformist enthusiasm in the field of
international law by accusing traditionalists of being too hung up on
forms, reading Charters and mandating resolutions in too narrow
or technical a fashion, relying too literally on what States say or how
they vote, and so forth. In this sense, the contemporary reformer will
often be a quite familiar figure from many domestic legal traditions:
the legal “realist” or “sociological jurisprude” stressing the
importance of “real” social relations and a contextual understanding
of law.

Of course, the U.N. system has seen an astonishing amount of
textual reinterpretation in the last years. All the recent experiments
in peacekeeping, collective security and humanitarian intervention
have required new readings of the Charter and of the institutional
mandates of humanitarian organizations and specialized agencies.
Many settled interpretations have come to seem contextual products
of the Cold War. Nevertheless, if you ask a spirited enthusiast why
we should turn away from intergovernmentalism or what has gone
wrong with the current consensus procedures for international
decision-making, or why traditional international legal analysis
seems inadequate, he or she often will tell you that these things are
formalist.

It is hard to say what this means with any precision. Formalism
may be simply an epithet. It may reiterate the first criticisms—that
international law focuses too much on sovereignty and the State.
Sometimes antiformalism about international legal texts simply
means internationalism—a willingness to act as if there were an
international society to which the lawyer could refer for interpretive
guidance, a global society, an international system, “regime,” or
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“village” which provides a context for the interpretation of norms
other than that created by narrow consensual texts or postulated as a
conflict among sovereign equals. The international reformer will be
much more likely, for example, to support the notion that
international arbiters should have reference to norms of
international public policy outside the four corners of the contract or
treaty giving rise to their jurisdiction—although they may not like
the results in particular cases. In general, the contemporary
enthusiast will more likely highlight a new technological, financial,
or environmental “interdependence” which now makes
international cooperation more necessary or likely and which blurs
the formal distinction between national and international politics.

Despite the familiarity and vagueness of antiformalism, it may
still work as a rallying cry in part because international law
remains ambivalent about formalism. It has always been true that
the agnostic, sociologically informed attitudes of the most
sophisticated international lawyers at the field’s center faded as one
moved to the periphery. Moreover, although reformer antiformalism
has become something of a staple among sophisticated international
lawyers, it often still seems that the focus on sovereign consent in
international institutional affairs leads even the most modern policy-
oriented national lawyers to a more rigid attitude when interpreting
international legal documents. And it will always be true that one
person’s clarity or principle will be another’s formalism.

To the avant-garde internationalist, the U.N. system both reads
and produces international legal texts too formally, paying far too
little attention to implementation and context. A related, if
apparently opposite view, is that the traditionalist will think the
crucial point about an international legal text is whether or not
States “complied” rather than seeing production of legal texts as
purely symbolic acts. For the antiformalist reformer, the idea is to
delink international institutional texts from a literal approach to
their origin (they may not reflect the meaningful consent of a
sovereign will), their interpretation (sociological rather than literal),
and their implementation (efficacy in the realm of symbols rather
than through compliance).

Of course many of the most recent international texts, such as
those addressing ozone depletion and population control, place
implementation and enforcement front and center, and many are
obviously intended as symbolic acts. But the days when the United
Nations seemed altogether too preoccupied with generating
resolutions as if they were results, or self-implementing, on the
basis of consensus among State representatives, as if that could
stand in for agreement by the relevant political and social forces, is
not so far behind us. We can also easily remember U.N. debates
about wording and resolutions adopted because their manifest
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content seemed to serve “propaganda” purposes that utterly missed
the symbolism of their impotence, their ideological simplicity, the
conjunction of States that adopted or blocked adoption and so forth.
Antiformalism may retain its bite in part because traditionalists
often remain too respectful of the symbols of sovereignty, too obsessed
with consent, too mindful of the fiction of “exclusive domestic
jurisdiction,” to be able to propose or implement realistic solutions to
international problems.

Many international institutional efforts to protect refugees, for
example, do seem needlessly hampered by an unwillingness to
address either the conditions that cause refugee flows or follow up in
domestic legal systems defending refugees after they have been
resettled. It is precisely limits of this sort on the intergovernmental
institutions which often make the NGOs seem such virile
alternatives. The fiction of sovereignty shields both the national
executives who cause refugee flows and those who imperfectly fulfill
their international obligations towards arriving or resettled refugees
from scrutiny by international institutions. In both cases, a
partnership between other forces in the national social context,
particularly local judiciaries, and the international institutional
system would be helpful. The new-ager also will typically be
impatient when formal jurisdictional differences between say, the
State orientation of refugee protection and the individual orientation
of the international human rights establishment, show up as turf
battles between international institutions.

4) International institutions have a premodern sensibility
about politics which is too concerned with official relations
among State actors or their representatives and is
unsophisticated about language and the media.

Although much of what international institutions currently do is
largely symbolic, intended to have its effects outside the State system,
in the realm of public opinion, today’s avant-garde internationalists
will often explain their preference for direct action, for work in the
private sector or in non-state institutions by criticizing the
intergovernmental organizations and the political science or
international relations establishment for having too narrow a
conception of politics. Like the other criticisms, this charge is
puzzling, not least because mainstream political scientists and
lawyers, whether by reimagining the “State” as one actor among
many, a sum of myriad internal and external vectors, or
reimagining international politics as a multifaceted “regime,” have
themselves been advocating a broader, less statist, conception of
politics for at least a generation.

Many of these ideas have simply been adopted by the latest
international enthusiasts. While many of the current crop of
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enthusiasts devote a great deal of energy to quite traditional
institutional activities (lobbying for new U.N. resolutions, litigating
for enforcement of existing norms, working in one of the great
intergovernmental organizations), they are likely to downplay the
politics of interstate relations, to work in or advocate work in what is
figured as a broader zone of international cultural politics. The
intuition behind this gesture seems to combine two feelings: that
international debate and institutional resolutions are “just rhetoric”
and that government compliance with what purport to be
international obligations is an unsatisfactory solution to most
problems.

For all the intellectual innovation and pragmatic
experimentation, the traditional internationalist often does seem to
think of international politics as a rather straightforward matter of
persuasion and negotiation leading to agreement followed by
implementation, in which international institutions should facilitate
intergovernmental dialog, encourage normative agreement, and
support compliance. Although the private, activist, or non-
governmental organizations often favored by contemporary
enthusiasts will likely repeat many of these tendencies in their own
internal processes, it may well seem that the conventional focus on
intergovernmental politics ties up the U.N.’s institutional energy in
debate and text drafting rather than action on the ground, while the
formalist attitude toward sovereign consent and the interpretation of
international legal texts prevents this activity from being strategized
for maximum symbolic pay-off. Moreover, when the
intergovernmental bodies do engage in activism, such as
development assistance, human rights advocacy, or humanitarian
work, they are hampered by the focus on governments as clients or
discussion partners from pursuing more local or cultural political
activities.

At a minimum, the avant-garde internationalist is more likely to
be enthusiastic about international adjudication than
administration, litigating, either in the World Court, or, more likely,
in domestic courts, rather than turning to the traditional arenas of
intergovernmental debate, seeing cases as a symbolic part of a
broader struggle rather than exclusively as a search for an
enforceable judgment. The use of litigation for its symbolic value is
hardly new to the U.N. system; the ICJ’s advisory opinion
jurisprudence is ample testimony to that. Still, for the contemporary
enthusiast, the symbolic universe has been too narrowly focused on
the attitudes of statesmen and governments.

There may also be an intergenerational issue here. For all their
talk about regimes or the international “system,” the traditionalist
may still seem too focused on establishing international
organizations, or on replacing State sovereignty, in short, too focused
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on governing. For the contemporary international enthusiast this
work is done—or better, can never be completed. International
organizations never will and never should replace States, because
States are already obsolete—they, like international organizations,
are but one of many planes or terrains for political contestation,
woven into a complex fabric of States and non-state actors.

The familiarity of these ideas suggests that here as well the new
enthusiasts have identified a disciplinary ambivalence. Even the
most sophisticated internationalist may often find himself or herself
caught up in the reproduction of government rather than the
solution of problems. International institutions often seem more
concerned about establishing precedents for their own authority
than about solving problems. When combined with the tendency to
overvalue texts and forms, this self-regarding political style can
often seem to reduce the international institutional machinery to a
resolution drafting machine, ready to throw a new meeting, a
resolution, or a new right at a problem, especially when doing so
might enhance its own apparent authority or jurisdiction.

There is also a cultural or conceptual element here. The new-age
institutionalist will likely have been schooled in the modern
relativisms—physical, linguistic, cultural, moral, aesthetic, and so
on—and may easily think the traditionalist is square about how
flexible and uncertain things really are. All the earnestness with
which international institutions treat the statements of
“representatives,” as if “Russia” or “Bosnia” or the “United States”
sent and delivered clear messages back and forth in this form,
evinces an almost embarrassingly outmoded appreciation of
mediums and messages and representation. As a cultural matter,
moreover, it will seem obvious to the post Buckminster Fuller
institutionalist that traditional international institutions, for all the
resources they devote to filming those they cannot feed, are
hopelessly antiquated in their understanding of the media.

V. INTERNATIONAL INSTITUTIONS NOW: A RECURRING
POLEMIC

If we look back at the history of international institutions in this
century, there have been at least three other similar waves of
disciplinary enthusiasm and renewal: after the First World War
(establishing the League), after the Second World War (establishing
the U.N. system), and after the Vietnam War and decolonization
process (drafting the Convention on the Law of the Sea and the
project for a New International Economic Order). Placing the
current reformist wave alongside these earlier postwar bursts of
reformist energy highlights an arresting continuity across the
century.
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