WHEN RENEWAL REPEATS: THINKING AGAINST
THE BOX

Davip KeENNEDY*

I. INTRODUCTION

I should start by thanking the board of editors for inviting
me to contribute an essay to the journal’s “millennium issue.”
The editors seek “new thinking” and ask “what international
legal issues will consume your legal career and shape the pa-
rameters of international law in the new millennium?” At
forty-five it is flattering to be solicited as a “young” voice with
“new” views, although in developing my reply I have wondered
if the editors share my ambivalence about calling for new
voices and fresh perspectives. There is something energetic,
optimistic, and open-minded in their call that really is excit-
ing, and I am pleased to have been asked to participate. At the
same time, it is hard to escape what seems an iron law of disci-
plinary renewal, routinizing this sort of energy, absorbing its
critical potential into a familiar disciplinary common sense.
The discipline of international law today is cheek by jowl with
people calling for new thinking and renewal, even as they offer
up the most shopworn ideas and initiatives. The occasion in-
vites thought about the role of novelty and innovation in the
field—what is it, how does it happen, how should it be valued?

As a teacher, I know I often have mixed motives in calling
for “new thinking.” There is a good faith pedagogic intent to
help students trust their own creative and critical impulse, to
be confident enough to speak differently. There is my own
mixed attitude toward the field—a conviction that we need
new thinking to survive and a simultaneous hope that innova-
tion will sweep the field away. A call for innovation can have a
disciplining aspect, the sadistic pleasure of challenging stu-
dents to innovate, calling the bluff in their resistance to estab-
lished wisdom. I suppose there is also an element of voyeur-
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ism and a desire to be entertained, a hope to be associated
with the cutting edge, wherever it turns out to be. It may
sound like a cop out, but I would be interested in the editors’
response to their own initiative; in my experience students are
often far closer to the next wave than older colleagues, and I
have gotten a lot by picking up on the threads of their inter-
ests.

I can only imagine that there must be a similar range of
motives when the tables are, in effect, turned. There is some-
thing odd in a student editorial board asking people half again
to twice their age what issues we think will become relevant in
our careers—as if we were just starting out and they were situ-
ated too far along to be able to see that far forward. I suspect
the editors hope both to serve the field and to establish or
mark their professional affiliations. I imagine the editors ex-
perience themselves, at least on some days, to be quite firmly
within the established field, the board of a well-respected jour-
nal, having the courage to reach out, encourage the new and
the young. There is an earnest element in the solicitation,
based perhaps on fealty to the project of international law, a
desire to help the field by serving as midwife to its renewal, or
to lead a new generation by selecting from among the renewal
projects offered by scholars a bit further along. Among those
most strongly identified with the discipline’s mission and prac-
tice, this sort of renewal impulse can also emerge from a frus-
tration that everyone calls for new ideas but no one provides
them. There are few risk-taking pleasures here—renewal is an
urgent task for the discipline itself. If international law wants
to remain ahead of the curve in a changing world, the disci-
pline will have to change even faster, and the board can help.
The only real risk is putting one’s money on the wrong horse,
but that can be avoided through systematic pluralism—call
forth the most incompatible array of “renewalisms,” each with
the most established pedigree possible.

At the same time, I expect the editors have more critical
impulses as well, perhaps a crazy desire just to see what will
happen if they stop accepting some percentage of manuscripts
over the transom which will “interest our readers” and ask peo-
ple to innovate—like rewarding dolphins who think up new
tricks. Impulses like this are less wedded to the discipline’s
own project and practice and are open to the idea that inter-
national law might itself have been a wrong track after all.
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2000] THINKING AGAINST THE BOX 337

This can be an uneasy impulse—anxious about the status of
the discipline, uncertain about future directions, skeptical
about moving too quickly to a new disciplinary consensus.
Here there is a bit of the thrill of risk taking, even if it is a
pretty safe risk by now—many journals have had symposia on
“new ideas” in international law and even the American Soci-
ety of International Law embraced the trend as the theme for
its last annual meeting. But there remains the faint danger
and excitement of disaffiliation with the discipline, of going
too far afield, of letting down the guard of one’s pluralism in a
moment of enthusiasm, the fantasy of a pied piper who really
would lead one out of the valley of professional common
sense.

In my response, I foreground the relationship between
motives such as these and the discipline’s practices of renewal.
The first part of my essay focuses on the professional vocabu-
lary that international lawyers use to argue for and against re-
forms of various kinds, the terms within which new thinking
emerges. I present international law as a series of professional
performances rather than as an edifice of ideas, doctrines, and
institutions, recasting the discipline’s intellectual tools as a lex-
icon for argument about reform and disciplinary renewal, as
well as for professional affiliation and disaffiliation. For inter-
national lawyers, the performances of renewal, criticism, and
reform are central to professional identity and competence,
and for more than a century, these lawyers have shared an ar-
gumentative terrain which can be analyzed using the tools of
structural or semiotic analysis that have now been applied to
the doctrinal terminology of various other legal fields.!

1. The structural analysis of doctrinal arguments that have most influ-
enced this project have been those of Duncan Kennedy and Martti Kosken-
niemi. See Duncan Kennedy, Form and Substance in Private Law Adjudication,
89 Harv. L. Rev. 1685 (1976); David Kennedy, The Structure of Blackstone’s
Commentaries, 28 Burr. L. Rev. 205 (1979); Duncan Kennedy, A Semiotics of
Legal Argument, 42 Syracuse L. Rev. 75 (1991) [hereinafter A Semiotics of
Legal Argument]; MartTi KOSKENNIEMI, FROM AroLoGy To Urtoria: THE
STRUCTURE OF INTERNATIONAL LEGAL ARGUMENT (1989) [hereinafter Frox
ApoLogy To Utorra]. Duncan Kennedy summarizes and cites other efforts
of this type in A CRITIQUE OF ADJUDICATION (FIN DE SIECLE) 247-63 (1997). 1
have worked on the structural vocabulary of international law before, most
comprehensively in DaviD KENNEDY, INTERNATIONAL LEGAL STRUCTURES
(1986) [hereinafter INTERNATIONAL LEGAL STRUCTURES].
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Mapping the professional vocabulary shared by interna-
tional lawyers, itself transformed as lawyers renew the field or
reform the structures of international governance, places ef-
forts to generate “new thinking” in the context of broader dis-
ciplinary transformations and continuities. It does not explain
how a certain set of ideas, a particular arrangement of this pro-
fessional vocabulary, comes to dominate the field in a particu-
lar place at a particular time—nor does it explain how one or
another argument common in the discipline for more than a
century will in a given moment be experienced as novel and at
another as passé. The second part of the essay explores the
struggles through which transformations in the disciplinary vo-
cabulary are generated, and through which one or another set
of ideas comes to be dominant at a particular moment. I ar-
gue that our conventional pictures of this process—as a strug-
gle of individuals in a marketplace of ideas, as pragmatic re-
sponses to a shifting problem set—are off the mark. Discipli-
nary renewal—no less than disciplinary stasis—can best be
understood as a complex interaction among groups of individ-
uals pursuing intellectual, political, and personal projects. Re-
lations among these efforts over time can better be grasped in
the vocabularies of power, commitment, and identity than in
the vocabularies of merit or pragmatic functionalism.? I de-

2. Analysis of legal disciplines in these terms is less common than struc-
tural or semiotic analysis of their argumentative terrain. I have been particu-
larly influenced by the work of David Trubek, Yves Dezalay, and Bryant
Garth. SeeDavid M. Trubek et al., Global Restructuring and the Law: Studies of
the Internationalization of Legal Fields and the Creation of Transnational Arenas, 44
Case W. Res. L. Rev. 407 (1994); Bryant Garth, From Civil Litigation to Private
Justice: Legal Practice at War with the Profession and its Values, 59 BROOK. L. Rev.
931 (1993); Yves DEzarAY & BRYANT GARTH, DEALING IN VIRTUE: INTERNA-
TIONAL COMMERCIAL ARBITRATION AND THE CONSTRUCTION OF A TRANSNA-
TIONAL LEGAL ORDER (1996). My sense, however, is that there are numerous
scholars now working to import ideas from the tradition of sociological in-
quiry which has foregrounded these elements. Particularly influential for
me were Pierre Bourdieu and Michel Foucault. Se, e.g., Pierre Bourdieu,
The Force of Law: Toward a Sociology of the Juridical Field, 38 Hastings L.J. 814
(Richard Terdiman trans.) (1987); MicHEL FoucauLT, POwER/KNOWLEDGE:
SELECTED INTERVIEWS AND OTHER WRITINGS, 1972-1977 (1979) and Discr-
PLINE AND PunisH: THE BIRTH OF THE Prison (1979). See also Duncan Ken-
nedy, The Stakes of Law, or Hale and Foucault!, in SEXy DRESSING, ETC.: Essays
oN THE Power anND PoLitics oF CULTURAL IDENTITY 1-33 (1993) [hereinafter
Hale and Foucault]. 1 have worked on the sociology of the field before in
David Kennedy, The Move to Institutions, 8 CArbozo L. Rev. 841 (1987); David
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velop this idea by looking at the efforts of my colleagues in the
United States, who have worked in a post-Cold War period of
great uncertainty, to propose a new arrangement of the con-
ventional professional vocabulary under the rubrics of “trans-
nationalism” or “liberalism” as a recipe for renewal of the disci-
pline as a whole.

In the third and last part of the essay, I answer the editors’
question most directly, by looking at some of my own exper-
iences calling for new thinking in the field. Since entering the
field in the mid-1970s, I have tried to identify and encourage a
more critical and open-ended rethinking of the profession
and of international society than has generally been possible
across a century of insistent calls for critique and renewal. In
that, I share the editors’ ambition, at least in its more critical
and uneasy form, to focus attention on the possibility for reap-
praisal of the field which risks disaffiliation with it. I expect
this is the path along which I will continue my career, and that
the issues the editors raise here will continue to preoccupy me
without clear resolution.

I'was tempted to frame my broad response more overtly as
a performance, perhaps as an extended letter to the editors
about their desire for “new” ideas. Although I abandoned that
trope, I still think of it that way, as a performance for an audi-
ence. I play a middle-aged international legal scholar, sur-
rounded by a chorus of colleagues offering new thinking for a
new world, playing for an audience of students at once eager
and skeptical. My character has made calls for “new ap-
proaches” to the field something of a métier, but realizes that,
if that goes on too long, he may well drift into the disciplinary
limbo reserved for enfants terribles who never figure out how to
become éminences grises. Here he goes again, nevertheless, re-
sponding to another call for new thinking. He is baffled by
the narrow range of innovation generated in a discipline ob-
sessed with the need for criticism and reform, frustrated by the
blindness and bias in the discipline’s stock of intellectual char-

Kennedy, International Refugee Protection, 8 Hun. Rts. Q. 1 (1986); David Ken-
nedy, The International Style in Postwar Law and Policy, 1994 Utan L. Rev. 7
(1994) {hereinafter Postwar Law (1994)]; David Kennedy, The Disciplines of
International Law and Policy, 12 LEmEN J. INT'L L. 9 (1999) [hereinafter The
Disciplines of International Law and Policy]; David Kennedy, A New World Order:
Yesterday, Today and Tomorrow, 4 TransNaT'L L. & ContEMP. ProOBS. 329
(1994) [hereinafter A New World Order: Yesterday, Today and Tomorrow).
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acters and modes of professional performance. Although his
story illustrates the dead ends and difficulties of innovation in
the international legal profession, he nevertheless plays the
part committed to the promise of its possibility.

II. INTERNATIONAL LAw: A DISCIPLINARY VOCABULARY FOR
CRiTICISM AND REFORM

A. And You Will Know Them by Their Vocabulary: Defining a
Professional Field

Projects of criticism and reform in a professional field
arise in the context of an ongoing disciplinary practice. We
might define the field as people sharing professional tools and
expertise, as well as a sensibility, viewpoint, and mission. They
launch projects of criticism and reform within, and against,
this professional vocabulary. For the past hundred and more
years, the modes of both criticism and reform have remained
remarkably stable in international law. There have been ups
and downs in the relationship between critical and renewalist
intellectual styles, but an international lawyer from 1875 could
converse easily with one from 1995. They might well agree
both where the field had theretofore failed and what steps
were necessary to get things back on the right track. It is partly
in this sense that we can speak of a disciplinary identity.

One might quibble about the dates (there would surely be
precursors and lags), but the broadly liberal and international-
ist, or cosmopolitan, discipline we know today has developed
in broad waves of critical anxiety and enthusiastic reform.?
The last half of the nineteenth century saw a self-confident pe-
riod of invention and renewal of what was then thought to
have been a long-established tradition. This period lasted
from roughly 1871, through the Hague conferences of the late
1890s until the First World War, and consolidated much of
what we now think of as “new thinking” about international
law.# The Great War was followed by a period of confusion,

3. See generally A New World Order: Yesterday, Today and Tomorrow, supra
note 2.

4. My thinking about this period relies on Martti Koskenniemi’s terrific
work documenting a “Victorian” sensibility about international law which is
surprisingly contemporary—not at all the formalist or positivist artifice the
field has come to remember of the pre-1914 era. See FroMm AroLocy To Urto-
PlA, supra note 1, at 131-34. See also Martti Koskenniemi, Lauterpacht: The
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2000} THINKING AGAINST THE BOX 341

anxiety, rethinking, and disputation, which lasted from 1914
through the mid-1920s.> And then, untl the outbreak of the
Second World War, we find a second period of renewal and
consolidation, reaffirming many of the eclectic, interdiscipli-
nary, and often idiosyncratic gestures we still think might lead
us from our current disciplinary confusion and malaise.® The
outbreak of war in 1939 initiated another period of confusion
and anxiety, invention, and disputation, which persisted
through the early Cold War years.? After about 1960, the field

Victorian Tradition in International Law, 8 EUR. J. INT'L L. 215 (1997) [herein-
after Lauterpachi]; David Kennedy, International Law in the Nineteenth Century:
History of an Illusion, 17 Quimnnieiac L. Rev. 99 (1997) [hereinafter Interna-
tional Law in the Nineteenth Century]; Antony Anghie, Finding the Perifiheries:
Sovereignty and Colonialism in Nineteenth Century International Law, 40 Harv.
IntT’L LJ. 1 (1999); Annelise Riles, Aspiration and Control: International Legal
Rhetoric and the Essentialization of Culture, 106 Harv. L. Rev. 723 (1993); David
J- Bederman, The Souls of International Organizations: Legal Personality and the
Lighthouse at Cape Spartel, 36 Va. J. INT'L L. 275 (1996); David J. Bederman,
Compulsory Pilotage, Public Policy, and the Early Private International Law of Torts,
64 TuL. L. Rev. 1033 (1990).

5. See David Kennedy, The Move to Institutions, 8 Carpozo L. Rev. 841
(1987); Karen Knop, The Making of Difference in International Law (1999)
(unpublished doctoral thesis, University of Toronto School of Law) (on file
with author); Nathaniel Berman, ‘But the Alternative is Despair’: Nationalism
and the Modernist Renewal of International Law, 106 Harv. L. Rev. 1793 (1993);
Nathaniel Berman, A Perilous Ambivalence: Nationalist Desire, Legal Autonomy,
and the Limits of the Interwar Framework, 33 Harv. INT'L LJ. 353 (1992); Na-
thaniel Berman, Economic Consequences, Nationalist Passions: Keynes, Crisis, Cul-
ture, and Policy, 10 Am. U. J. INT'L L. & PovL’y 619 (1995) [hercinafter Eco-
nomic Consequences, Nationalist Passions: Keynes, Crisis, Culture, and Policy}; Na-
thaniel Berman, The International Law of Nationalism: Group Identity and Legal
History, in INTERNATIONAL Law AND ETanic Conruicr (David Wippman ed.,
1998); Nathaniel Berman, Aflershocks: Exoticization, Normalization, and the Her-
meneutic Compulsion, 1997 Utan L. Rev. 281 (1997).

6. Sec Annelise Riles, Wigmore’s Treasure Box: Comparative Law in the Era of
Information, 40 Harv. INT’L L J. 221 (1999); Lauterpacht, supra note 4, at 261-
62; Carl Landauer, J. L. Brierly and the Modernization of International Law, 25
Vanb. J. TransnaT’L L. 881 (1993); Antony Anghie, Minorities and the Right
to Cultural Identity (1991) (unpublished SJ.D. dissertation, Harvard Law
School) (on file with the Harvard University library); Rajagopal
Balakrishnan, Reconceiving International Law: Third World Resistance and
Institutional Change 12244 (1999) (unpublished draft dissertation, Harvard
Law School) (on file with author).

7. Work on this forgotten period is only beginning. SezJoel R. Paul, The
Gecpolitical Constitution: Executive Expediency and Executive Agreements, 86 CaL.
L. Rev. 671 (1998). Ses, e.g, Martti Koskenniemi, Carl Schmidt, Hans Morgen-
thau and the Image of Law in International Relations, in THE RoLE oF Law IN
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entered a third period of self-confident renewal, consolidating
an updated, pragmatic, and liberal internationalism.® This
post-1960 consolidation repeated much from the periods
1870-1914 and 1920-1939, and lasted until the end of the Cold
War. We are now midway through another period of confu-
sion, anxiety, and rethinking. The leading members of the
discipline call out for consolidation and renewal, offering
methodological commitments which they hope will take us
back to the self-confidence of the discipline’s best years. In
many ways, the 1990s ended like the 1860s, the 1910s, and the
1950s.°

consensus

& renewal 1870———=>1914 1925 ——>1939 1960 ———>>1989

anxiety &

disputation 1914 ——>>1925 1939 ———>>1960 1989 ——>

To unpack this story of disciplinary renewal and consoli-
dation punctuated by periods of anxiety and disputation, we
need a vocabulary for thinking about coherence and disconti-
nuity in a professional discipline. Again, it will certainly turn
out that matters will be more complex than this rough peri-
odization suggests—there will be anxious critics in periods of
renewal and self-confident reformers in the most anxious
times. Individual lawyers will blend these attitudes differently
at different times. Still, the field has had a mainstream voice
that is now confident, now anxious. To trace more precisely
the vocabulary with which different voices in the field are spo-
ken—what counts as renewal and what as critique—we need a
map of the field’s professional preoccupations and intellectual
vocabulary. But how does one produce a “map” of a field,

INTERNATIONAL PoLrtics (Michael Byers ed., forthcoming 2000) [hereinafter
Carl Schmidt, Hans Morgenthau and the Image of Law in International Relations);
Postwar Law (1994), supra note 2.

8. For examples, see works by Nathaniel Berman, Annelise Riles, Karen
Knop, David Kennedy, and Martti Koskenniemi, cited in David Kennedy and
Chris Tennant, New Approaches to International Law: A Bibliography, 35 HArv.
Int’L LJ. 417 (1994).

9. A striking illustration of this was the recent edition of the American
Journal of International Law devoted to a broad array of “methodologies”
among which the aspiring international lawyer was invited to choose. See
Symposium on Method in International Law, 93 AM. J. INT'L L. 291 (1999).
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when most existing disciplinary maps (“everyone in the field
has had a formal image of the state, but under current condi-
tions, we need a more functional approach”) are themselves
performances of critique and renewal?

It is conventional to define international law by reference
to its object: international law is the law which governs rela-
tions between states. Wherever two people are gathered in its
name, there is the field. There is much to be said for this—if
we know what international law 5, presumably some set of doc-
trines, cases, institutions, etc., then we will be able to treat any-
one with any professional responsibility for, or connection to,
this corpus of material as “in the field.” New thinking will
mean anything these people come up with which alters this
corpus. I think it is unavoidable to rely on some set of bounda-
ries rooted in a world of materials when setting about to un-
derstand the intellectual history, or the prospect for renewal,
of a “discipline” or “field.”

But there are also drawbacks. A great deal of what inter-
national lawyers do is polemicise for the existence, power, and
usefulness of “international law.” As people in the field have
built, defended, and promoted this thing they call interna-
tional law, the conventional definition has been a focal point
for dispute and renewal. Although international lawyers will
routinely say that “international law is the law governing rela-
tions between states,” they are also likely to think this is a
“traditional,” or “classic,” definition that has been, or needs to
be, reformed in various ways. Indeed, from the moment this
definition was consolidated in the late-nineteenth century, it
has coexisted with modes of criticism and renewal that draw it
sharply into question. Many would rather define the field by
its function (e.g., promoting world peace or providing a pro-
cess for international policymaking and dispute resolution)
than by its legal materials. After more than a century of re-
newal, almost every basic doctrinal proposition is now con-
ceived in at least two voices—a voice of stability, associated
vaguely with the past, and an updated, or reforming, vision
which is more complex, relevant, and up-to-date. Maybe it is
not just states, maybe it is not law (“in that sense”), maybe it
does not govern, maybe the definition should start elsewhere,
and so forth. Far from threatening the coherence of the field,
“new thinking” of this sort has been right at the core from the
start.
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We are exploring a field with a double consciousness
about its own materials. There are rules and exceptions, clas-
sic positions and new thinking, formal definitions and prag-
matic solutions. The discipline is both tenaciously attached to
the classic definition of international law as “law among sover-
eign states” and full of denunciations of international law’s fe-
tish-like attachment to states and to “sovereignty.” These two
attitudes are brought together by the expertise, the integrity,
the judgment, and the professional voice of the international
lawyer. When an international lawyer carries on a real or fan-
tasy discussion with an interlocutor elsewhere in the establish-
ment, he or she will sometimes need to emphasize interna-
tional law’s commitment to sovereignty, just as he or she
should sometimes frame international law as a harbinger of an
international community which has left sovereignty far be-
hind. When international lawyers address one another, we re-
peatedly find polemics castigating the field for having stayed
too long with the classic definition, just as we find insistence
that moving away from sovereignty would, perhaps unfortu-
nately, be premature.

To understand how this professional voice and viewpoint
is motivated and sustained—at once enthusiastic about reform
and savvy in managing the balance of tradition and innova-
tion—we will do better to think of the field as a group of peo-
ple situated in a professional community over time, who share
projects and commitments, a common ethos, a practice, and
even a character. Across a long period, we find lawyers who
think of themselves as internationalists, who relate to one an-
other as part of a discipline or profession, who share points of
reference, professional tools, and technical knowledge. To ap-
preciate their mental map, we should treat their pronounce-
ments about the tradition they criticize and the future they
urge into being almost as symptoms of their professional char-
acter. The goal is to generate a plausible human account, a
story with which we can empathize, about how people could
have generated this set of ambivalent attachments to the
field’s central propositions.

I imagine international lawyers identifying and working
on “problems” against what they imagine as a backdrop of so-
cial and political “context.” Their work is to develop and de-
fend particular doctrinal or institutional arrangements as both
good solutions to particular problems and as progress for in-
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ternational law itself. They use available bits of expertise and
argument, and express, sometimes directly and sometimes in-
directly, what we can interpret as a continuous disciplinary
character or style. There will be disputes about the institu-
tional form international law should take, just as there may be
disputes about the collective sense of mission or common ob-
jective, both for the discipline and for society.

As they do this work, international lawyers generate criti-
cisms, as well as proposals for reform. Each international law-
yer deploys criticisms to clear the ground for proposals. The
criticisms may be aimed at particular proposals or at the
broader field, just as a proposal can be cast as a narrow prag-
matic response to a particular problem or as a first step in a
broader renewal of the field. As the work proceeds, relatively
stylized modes of criticism and reform emerge which express a
consensus in the discipline about where the field has been and
where it should be going. These common points might be lim-
itations on the disciplinary imagination (no one thinks much
about economics), but they might also be collective discipli-
nary knowledge about what works and what does not. The dis-
ciplinary consensus might well reflect an ongoing or un-
resolved ambivalence or debate, but it might also reflect a
mode of appropriate management for recurring ambivalent
impulses. In such a field, it will be extremely hard to tell what
counts as “new thinking” or “critical energy” in any straightfor-
ward way. Quite bland pronouncements might fall far from
the discipline’s center of gravity at one point, while dramatic
critical gestures might be quite close to it at another.

Opver the life of a discipline, common interpretive formu-
las, or traditions, emerge—these can remain stable for a long
time, or they can unravel. International lawyers might come
to share a view of how the world is—states suspiciously eyeing
one another and irrational statesmen defending formal pre-
rogatives—or of how it should be—perhaps calm, cooperative,
and postsovereign. They might come to see their mission as
being “realistic” about what is in order to help us get to where
we ought to be. If so, they might maintain an attachment to
sovereignty or statehood as a concession to what is, while re-
peatedly attacking sovereignty in the name of what ought to
be. By doing so, they might come to feel they have a common
professional voice somewhat out front of what is, looking down
and back on a political elite wedded to outmoded forms.
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Some people have made much of the cosmopolitan commu-
nity of international lawyers and have felt a strong affinity for
others in the profession across national differences, and even
across time, while others are quite convinced that there is no
such thing as a “discipline,” common project, or vocabulary.
There are simply lawyers working to solve problems as they
come along in lots of different specific contexts and doctrinal
areas.

Just as international lawyers may come to share a view of
their context, and of themselves, as they do this work, they may
also generate a set of common ideas about what the
“problems” are to which their skills and tools are appropriate.
I have always found it striking that so many international law
texts are organized around a series of humanitarian objectives:
environmental protection, antiterrorism, human rights, and
arms control. It is rare to find an international lawyer who
foregrounds what his field has to offer the statesman who
wants to degrade the environment or prepare for war,
although surely these are also “problems” the field does much
to address.

Our role here is important. Looking back at their intel-
lectual output, listening to their work on one thing after an-
other, we see a coherence, an identity, and a style. In some
way, international lawyers create in us the sense of their being
a community, or, perhaps better, their community is our inter-
pretive act. They create the effect of their coherence, their
consensus, and their good judgment just as they create a sense
for who is central and who is at the margin of their world. In
establishing this sense, the field’s self-definition provides only
a limited starting point, since many of the things people in the
field say about their discipline are best understood as polemi-
cal backdrops for their own renewal programs.

In this light, we might reread the classic disciplinary defi-
nition (“international law is [and is not] the law which governs
relations among states”) less as a description of a fact than as
the outline of a common professional vision. International
lawyers across the century have been people who look out at
the world and see that there are states, and, among them,
there is law. At the same time, they share a worry that where
there are states, it is hard to have law. Since relations among
states “are” political, and law “is” a national creation of the
sovereign, it is difficult to build an international law. They ex-
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perience this worry as both a philosophical problem to solve
(how can there be law among sovereigns) and as a practical
challenge (what should we do next to strengthen law among
states).

Either way, the discipline has an uphill battle. One might
either redesign law to work among sovereigns, or one could
soften sovereignty to permit more law, or both. One might
grow the law and shrink politics by getting rid of the state, or
by having a super-state; by merging law with the regularities of
international politics, or by building a thicker net of legal
norms and institutions among states. The starting point and
limits on the endeavor remain the same. The field is held to-
gether by a professional problem: managing relations be-
tween states and law. This common project suggests two cen-
tral boundaries for the discipline’s professional identity. Inter-
national lawyers are people who work to build something
which can be, or become, law rather than politics, and can be,
or become, international rather than national law. If it is all
law, it stops being international. If it is all states, it stops being
law.

There is also a mission and commitment here. This con-
fection, this law-and-not-politics, this between-but-not-within-
states, is a good thing, and there should be more of it. Things
would simply be better if there were more law between states.
When international lawyers look at the world it is self-evident
that we have plenty of politics but only very litde law. They are
not surprised to be marginal to power—that proves the ur-
gency and drama of the task, to reorient governance so that
the stark desert of politics can bloom with the flowers of law,
reason, and order. The idea that we have plenty of law, a
kudzu of procedures and norms beneath which only the most
tenuous political culture can survive, is simply not on the ta-
ble.’® And, there is a direction. However difficult the project
will be, international lawyers share an orientation to a past of
sovereign states and a future of international law. The disci-
pline looks forward, confident that we will arrive in the future
with history at our side.

10. It has been Philip Allott who has most determinedly sought to reverse
this disciplinary common sense. See PHILIP ALLOTT, Eunonia: NEw ORDER
FOR A NEw WorLp (1990).
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If we use this broad sensibility to define the field, we will
need to leave out many people working in private practice on
international commercial matters, as well as many people in
the academic fields of political science, business management,
or anthropology, all of whom seem to be working with a rather
different professional history, spirit, and project. They do not
look out at the world and see states and law; they see a market,
or a world of cultures or contending political forces, ideolo-
gies, and choices. The professional identity or voice which
they embody feels different. Within the academy, the sensibil-
ity, professional projects, and preoccupations of international
lawyers differ from those of people in the neighboring fields of
comparative law, international economic law, and interna-
tional business transactions. It might be a good idea, might
even renew the field, to talk more with people across these
divides and learn from what we come to see as their sensibility,
but that is a different issue, itself a recipe for renewal. It turns
out that a great deal of what international lawyers yearn for in
other fields has little to do with what is to be found there and
much to do with their sense of international law’s shortcom-
ings and proper direction. To map the field they seek to re-
new, we start with people and their broad mission, commit-
ments, and voice. Now, we need a sense of the domains of
their intellectual work.

B. Domains of Work: Building International Law

Whether in practice or the academy, whether working on
particular legal issues or generating broad new proposals for
the field as a whole, the work international lawyers do is in
large part the generation of arguments for reforms. We are
used to thinking that the “dispute,” which is argued and even-
tually adjudicated makes the court the central site for work by
domestic lawyers. Of course, disputes of this sort do happen in
international Jaw and are sometimes adjudicated. But the in-
stitutional setting for international law is less that of a court
than a permanent standing constitutional convention, working
to inaugurate a new legal and political order. Specific
problems and disputes are debated as opportunities to de-
velop the system. International lawyers do appear as advocates
before courts disposing of stakes (who gets this territory, who
pays this bill), but only rarely. More often, and even in adjudi-
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cation, international lawyers appear as advisors from a higher
plane, offering advice about systemic interests. The instances
for generation of work by international lawyers are less often
disputes than reform projects. The call for and promise of
new thinking is, in this sense, the central activity of the profes-
sion.

It is not surprising that as international lawyers have
worked to build a legal system outside the state, they have pur-
sued issues which parallel the traditional forms of domestic
law: legislation, administration, and adjudication. Their ef-
forts to do this might be arranged on a spectrum from direct
efforts to reproduce domestic legal forms and institutions
among states, to more indirect efforts either to build looser
“functional equivalents” for domestic legal institutions or to re-
interpret the conditions of statecraft as a more “primitive” ver-
sion of national law. We might place these two types of reform
effort on a spectrum.

Building International Law

Reproduce domestic legal forms Build functional equivalents

Replace international politics with law Reinterpret/restructure intermational politics
as "primitive” law

International lawyers have proposed a large number of
different techniques to build international law across this spec-
trum. Some examples would include:

1. Legislation.

Here we find work on “sources of law,” on the best modes of
legislation or codification, on the relative merit of treaty and
custom, or of rules and principles, and on the relationship be-
tween norm generation and enforcement. There has been
work which is both theoretical (how can one generate a norm
external to the sovereign) and practical (how should we in-
crease the number and improve the effectiveness of norms).
Institutionally speaking, we find interest in the role of various
plenary bodies, modes of voting, the power of international
organs to bind members, and so forth. The spectrum would
run from efforts to establish an international legislature with
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binding powers, or to codify an international common law,
through to softer efforts to expand the domain of stable inter-
sovereign expectations and habits which “function” as norms.

Building International Legislative Capacity

Formal codification of law Stable intersovereign expectations
Treaty Custom - "soft law"
Rules / Rights Principles
Norm generation Norm enforcement
Legislature with binding powers Plenary with political authority
Unanimity voting - one state one vote Consensus or weighted voting

2. Administration.

International lawyers (often in more or less strained partner-
ship with the fields of “international institutions” and political
science) have worked on the constitutional structure for inter-
national bureaucracy, on forms of leadership, and on the con-
struction, reform, coordination, and control of an interna-
tional civil service. The enforcement arm for international law
might also be either a formal equivalent of the domestic state
or a more primitive and decentralized functional equivalent
based on the mobilization of shame and political pressure
within the “international community.”

Building An Effective International Administration

ya Y
Y
Institutions Organizations
Legal Personality The instruments of members
Strong and autonomous civil service Secondment / Civil servants as clerks
International law enforced through Informal enforcement: information
binding adjudication with penalties sharing to mobilize community shame
Collectively imposed sanctions Rely on domestic institutions
Focus: Intergovernmental Institutions Focus: NGOs and civil society

3. Adjudication.

We find work structuring an international adjudicative pro-
cess—for example, rules about jurisdiction and the enforce-
ment of decisions. International lawyers speculate about what
law might offer to the peaceful settlement of disputes or about
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the relative merits of adjudication, arbitration, conciliation,
and other dispute settlement formats. There has also been ex-
tensive work on broader procedural rules—the prerogatives
and limits of sovereignty, the international role of domestic
legal acts—and concern about how to resolve conflicts among
domestic norms and about the appropriate role for domestic
court systems in the international normative order.

Strengthening the International Judiciary

<N
d

Court based adjudication Mediation / conciliation / good offices

Consensual jurisdiction / binding decisions Expansive jurisdictton / non binding
Procedural rules deduced from nature of Procedural rules deduced from nature of
sovereignty international community

As international lawyers elaborate a legal system to func-
tion outside of and between states, they also differ about the
emphasis that should be placed on each of these areas. For
some, the key is norm generation and enforcement, for others
institution building, and for others dispute settlement. Across
the last century, the discipline’s overall emphasis has repeat-
edly shifted among these areas. During the inter-war period,
the most innovative work was done in the domain of legisla-
tion—both establishing the League of Nations’ plenary and
working on normative codification. After the Second World
War, we find far more innovative energy building the adminis-
trative empire of the United Nations and specialized agencies.
The last twenty or thirty years have seen the emphasis shift
back to dispute resolution and adjudication—precisely where
it was in the period before the First World War.

In different eras, moreover, the field has identified these
broad legal functions with different institutional, doctrinal,
and methodological forms. In thinking about norms, in some
periods the focus has been on rule codification by profession-
als, in others on multilateral treaty making, in others on the
elaboration of broad consensual principles based in more pop-
ular consensus. If adjudication before the Second World War
seemed a relatively formal and centralized thing, today the
rage is all decentralized dispute resolution across a smorgas-
bord of different methods, some more and some less politi-
cally engaged.
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Within each domain, some choices reappear across the
period. Are international norms best built by custom or
treaty? International lawyers have worried about this for at
least a century, one or the other mode coming in and out of
fashion at various points. Should only the most firmly fol-
lowed norms be thought law, or should the field be open to
one or another type of “soft” law? Are international organiza-
tions more or less than the sum of their members? How in-
dependent should international civil servants be of member
governments? Should international law rely on courts or
other, less formal, modes of dispute resolution? The field de-
velops by changing the emphasis it places on one or another
side in these debates.

Although such choices are often presented as intensely
pragmatic matters—an institution should use whatever type of
norm will work best, will suit the task at hand—Ilooking back, it
is striking how one or another solution comes in and out of
fashion for the field as a whole, irrespective of the issue in-
volved. For a time, everyone is making norms with multilateral
treaties; then, no one is. For a time, the field struggles to cod-
ify rights; then, international lawyers in one domain after an-
other prefer working with principles. For a time, international
institutions are emphasizing their autonomy, personality, and
discretion; then, across dozens of different issue areas, they
adopt a more clerklike posture. At one point, global
problems of interest to the field had their own specialized
agency, and people spoke seriously about “world government”
and “world public order.” As these went out of favor, every
issue spawned an array of nongovernmental organizations,
and the words “civil society” swept the discipline. Such broad
changes may certainly reflect changing political conditions.
But these, in turn, are also affected by what experts, across an
array of issues, think most likely to renew the internationalist
cause.

The terms employed to debate these issues are surpris-
ingly consistent across the last century, and the pattern in
these debates is also at odds with the idea that the choices are
either pragmatic (what will work best in this context) or re-
sponsive to immediate historical developments (what will best
catch this historical wave). Repeatedly, a focus on norms
rather than on institutions, on rules rather than principles, on
treaties rather than custom, on the authority of member states
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rather than institutions, and on adjudication rather than other
dispute resolution techniques, have all been defended in simi-
lar terms. To defend choices in the left-hand columns, inter-
national lawyers stress the importance of sovereignty, at least
as a current reality, as well as the need to root international
law firmly in the consent of sovereigns and the importance of
establishing an international law distinct from political calcula-
tion. In defending choices in the right-hand columns, interna-
tional lawyers stress the desirability of indirectly sneaking up
on sovereignty. An international law more embedded in its
political context, in this view, will both be more likely to dis-
lodge sovereignty, and more adequately express the will of the
current and future “international community.”

Arguing For and Against Specific Reform Projects

3
Arguments about the importance of Arguments about the importance of -
sovereigaty, building world international commuaity, snesking up on
government by consent. sovereignty.
Arguments about the desirability of Arguments about the desirability of alas
an autonomous law embedded in politics / economics / culture

When international lawyers have disagreed about the ap-
propriate emphasis among legislation, administration, and ad-
judication, they also have generally cast their arguments in
these terms. It is easy to see norm-building as an appropriate
first step to build an autonomous law among sovereign states
and to see international administrative bodies as coming a bit
later, when the international community is mature enough to
handle policymaking institutions which are less rigorous in
their respect for sovereign autonomy. So, for example, it
might seem that focusing on norm-building will ensure the au-
tonomy of international law, developing a canon of rules that
can be preserved until society is ready to accept them, while
institution-building will enmesh the field in the politics of the
day.
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Choosing Among Different Strategies for Building International Law

N
Ll

| treaty | | custom | | civil service | | civil society |

Even at this broad level, the story is a more complex one.
Since those interested in both legislation and administration
have developed methods for norm-building across the entire
spectrum, from treaty to custom, from formal norms to infor-
mal principles, from autonomous institutions to disaggregated
regimes, from civil service to civil society, it is possible to char-
acterize a broad preference for legislation or administration in
either way. Compared to the U.N. collective security appara-
tus, an effort to build reliance on stable (if non-binding) ex-
pectations among sovereigns can seem a very indirect strategy
for international law, just as codification can seem rather more
direct (and binding) than institutional efforts to build policy
by consensus. Building norms through custom can seem a
more porous affair than defending the legal autonomy of a
distinct international civil service. The interesting thing is that
the arguments for these broad categories of reform are, none-
theless, carried on in terms quite similar to those used to dif-
ferentiate concrete choices among particular jurisdictional
rules or approaches to codification.

C. Arguing About Reform Projects in Terms of the Discipline’s
Appropriate Boundaries

People often debate the desirability of particular reform
proposals by arguing about the appropriate boundaries for the
discipline. When international lawyers confront choices
among adjudication, legislation, and administration, or be-
tween modes for developing international law’s capacity within
these domains, the choice often seems to implicate the bound-
ary between international law and a wide range of other disci-
plines and social spheres.
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1. Politics

How autonomous should international law be from poli-
tics? Is it stronger when it embraces or shuns the political?
And what would it mean to draw near to politics, to reflect
more formally the will of states, to reflect more flexibly polit-
ical developments? What does the discipline of “political sci-
ence” have to do with this set of choices? How about the field
of “international institutions?” Is politics a raw historical force
or an alternative management expertise? The most basic
mode of arguing for or against a given institutional or doctri-
nal possibility, whether macro (“norm-building or administra-
tion”) or micro (“should uti possedetis trump self-determination
in this case”) is to cast the alternatives as bringing law closer
to, or further from, politics and then treating the question as
implicating the appropriate boundaries of the field. At this
level, the arguments for and against a more political interna-
tional law are intensely familiar and easily presented as a story
about progress. Either international law has been too far from
politics and must move closer to become effective, or it has
become dangerously intermingled with politics and must as-
sert its autonomy to remain potent.

Specific choices among doctrines can be easily cast in
these terms. “Soft law” will “politicize” international law, or
will permit it the flexibility to reconnect with social movements
and political forces. Codifying norms on the basis of custom
might express international law’s historic wisdom, while an in-
ternational law that relies on multilateral treaties will be too
easily manipulated or limited by today’s political majority. Per-
haps the reverse—custom might be the place for recognizing
the power of political forces while treaty law preserves the au-
tonomy and distinctiveness of international law. It might seem
that favoring an international law of hard rules will preserve its
roots in the consent of states, while softer norms will pull inter-
national law into the realm of utopian speculation. Or the re-
verse—rules might lock in international law’s distance from
the changing political context. The machinery of national
courts or customary rules may seem better able to embrace the
politics of a disaggregated international community than mul-
tilateral institutions, courts, and treaties, all of which are too
formal and fixated on sovereign autonomy. If multilateral
treaties seem promising because they will yield a more formal
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set of rules, or will sharply differentiate international law from
politics, it is against the backdrop of a customary norm-gener-
ating process that can be chastised for its informality and diffi-
culty separating legal obligations from political habits. If the
soft law of principles and custom seems to promise more op-
portunities for flexibly reflecting the broad international com-
munity, or for embracing new states and non-state actors, it is
against the background of a treaty system that seems rigidly
formal, limiting normative development to the lowest com-
mon denominator of sovereign consent.

Pretty much any choice from the left-hand columns can
be defended, relative to its partner on the right-hand side, by
stressing the need to keep law pure of politics, just as any
choice on the right-hand side can seem a vehicle for merging
international law more firmly into the political context.

Arguing About Law and Politics

A4

Keep law autonomous Embed law in politics

A very similar argumentative structure has developed around a
series of boundary issues.

2. National Law

How closely should a public law external to states be
modeled on national law? Should we be seeking to reproduce
the functions of national public law, the forms of national pri-
vate law, or both? Will international law be stronger if it is
enmeshed in national legal systems, generated and enforced
by national courts, or should it develop its own norms and in-
stitutions? How important is the universality of international
law—should it become something different in different na-
tional systems? It might seem that strong international institu-
tions can be built only by structuring them to respond to indi-
vidual complaints, by having their decisions implemented by
national courts, and by opening to the participation of myriad
nongovernmental institutions, or this might seem to squander
the entire project of a uniform law among states. Although it
is now common to view the answers to these questions as mat-
ters of degree, they have also been thought to present a po-
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larized choice between two different ideas about the nature of
international law: “monism” and “dualism.” Again, the left-
hand choices seem to affirm a sharp boundary between na-
tional and international law; the right-hand choices embrace a
certain degree of commingling.

Arguing About Relations With National Law

W

International law separate from national law Comingling of national and 1ternational law

*Dualism*® “Monisn®

3. Commerce

International law has seen itself as “public” law, about gov-
erning. But there is also a private international legal order,
often deeply enmeshed in national law. We find a great deal
of work on the “public” nature of international law and on the
field’s relations with the worlds of economics, the market,
mercantilism, and trade policy.!! In some periods, the do-
mains are thought obviously distinct; in others, they are
thought more interconnected. Is international economic law
a specialized regulatory department within international law,
or does it offer an alternative sensibility and legal culture alto-
gether? Should the international law of the future model itself
on the World Trade Organization, or should it shun the com-
petition? Lefthand column arguments provide a sharply dif-
ferentiated public and private law, while those on the right
provide a flexible governance partmership with economic law
and institutions.

Arguing About International Law and Commerce

N
L 4

Sharply differentiate international public
and private law

Limits of private law analogy

International economic law a subordinate
regulatory field

Public and private law as partaers o
internauonal governanee

Private law more than analogy

International economic law an altematwve
mode of international governance

11. See Postwar Law (1994), supra note 2, at 8, 29, 103; Joel R. Paul, The
Isolation of Private International Law, 7 Wis. INT'L L.J. 149 (1988); David Ken-
nedy, The International Style in Postwar Law and Policy: John Jackson and the Field
of International Economic Law, 10 Am. U. J. INT'L L. & PoL’y 671 (1895).
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4. Nationalism

For at least one-hundred years, nationalism has seemed
the spiritual opposite of international law’s cosmopolitanism, a
state-sized stand-in for all that international law is not: passion
to its reason, history to its future, parochial in the face of its
worldly wisdom. But relations with nationalism have been far
more complex than this simple distinction would suggest.!2
When nations do not fit neatly into states, where should inter-
national law stand: with the energies and commitments of na-
tional identity or the forms of statehood? Which will stand the
field in better stead over the long term? Should international
law promote minority rights or self-determination? Since the
mid-nineteenth century, the field has been committed to the
idea that there is only one international law, but what about
differences in national and regional attitudes, institutions, and
priorities? International lawyers have repeatedly struggled
with the threat different national legal traditions and view-
points pose to international law’s universality. Can there be a
law of civilized states? Of liberal states? A law of coexistence
and of cooperation? Will international law be better off em-
bracing or rejecting these distinctions? Choices in the left-
hand column seem to affirm a single universal law and treat
nationalism as something to be resolved within states, or if by
international law, then as a clear exception. Institutions and
doctrinal choices in the right-hand column ally with national-
ist communities in treating the state as a more artificial and
porous construct.

12. See Nathaniel Berman, A Perilous Ambivalence: Nationalist Desire, Legal
Autonomy, and the Limits of the Interwar Framework, 33 Harv. INT’L LJ. 353
(1992); Economic Consequences, Nationalist Passions: Keynes, Crisis, Culture, and
Policy, supra note 5, at 625-26.
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Arguing About Nationalism

¢ One universal law A more variable international law ?
Nationalism a local problem Nationalism an international problem
Self-determination Minority protection
Uti posseditis Succession
Succession More fluid arrangements
5. The Periphery

International law has seen itself as the voice of civilization,
of the center, of the modern, of the future, and of universal
humanism and progress against, or in dialog with, the voices
of the non-Christian world, the primitive, underdeveloped,
non-Western, outlaw world of those who do not yet see things
from a high place.’® How should international law best de-
fend the civilized or cosmopolitan world against this periph-
ery? Is international law a proselytizing faith? At decoloniza-
tion, which aspects of international law were open to contesta-
tion? What must new states accept as the price of
participation? Are the procedures fixed and the substantive
norms open? Or, where norms are deduced from the nature
of sovereignty and procedures developed by sovereign con-
sent, do we find the process flexible, the normative structure
largely static’ Which is better for international law and which
for the new states, or do their interests align? How important
is the civilizing mission, humanitarian intervention, develop-
ment, modernization? And, what about the outlaw, the terror-
ist, the pirate, the war criminal, and the insurgent army? Do
their behaviors, their consents, affect the content of the
norms? How are they best held at bay? Again, on the left,
there is a universal law in which all states may participate as
formal equals; on the right, there is an international law more

13. See David Kennedy, Primitive Legal Scholarship, 27 Harv. Int'L LJ. 1
(1986); Antony Anghie, Francisco de Vitoria and the Colonial Origins of Interna-
tional Law, 5 Soc. & LeEGaL Stup. 321 (1996); lleana Porras, On Terrorism:
Reflections on Violence and the Outlaw, in AFTER IDENTITY: A READER IN Law &
Curture 294 (Dan Danielsen & Karen Engle eds., 1993); Karen Engle, Fe-
male Subjects of Public International Law: Human Rights and the Exotic Other Fe-
male, 26 NEw Enc. L. Rev. 1509 (1992).
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comfortable with regional differences and less worried about
formal equality.

Arguing About the Role of the Periphery

N Universal humanism Local / regional cultures >
Assimilation Normative flexibility
Encourage participation Substantive engagement
Formal equality Affirmative action
Terrorist as outlaw Terrorist as citizen
On/Off approach to insurgents Functional engagement of insurgents
6. The Base

At one level, international law is not concerned with real
people; it is perhaps concerned with real problems, but its
agents, subjects, and objects are “states.” Still, in pursuing this
disciplinary identity, the field has been perennially enmeshed
in relations with social movements of various sorts: the peace
movement, the women’s movement, the environmental move-
ment, the human rights movement, the labor movement, and
the indigenous peoples’ movement.!* In every period, there
have been efforts to reach out and touch the base, perhaps
reflecting the field’s selfimage as a particularly humane and
progressive part of the global establishment. But how far
should this go? Would international law profit from the with-
ering away of the state? From the emergence of a transna-
tional civil society? Would it be strengthened or weakened by
alliance with the base? On the left column, there is an interna-
tional law for which the base is generally mediated by the state;
on the right column, there is an international law which relies
on the active engagement of civil society.

14. See Rajagopal Balakrishnan, Cressing the Rubicon: Synthesizing the Soft
International Law of the IMF and Human Rights, 11 B.U. InT’L LJ. 81 (1993);
Karen Knop, Re/Statements: Feminism and State Sovereignty in International Law,
3 TransNAT'L L. & CoNTEMP. Pro.s. 293 (1993) [hereinafter Re/Statements].
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Arguing About the Role Of Individuals and Non State Actors

Inter-state and international relations International civil scerety
States as only subjects Multiple Subjects
Sovereigaty a legal/fon-off status Sovereignty a "social construct of 2

psychological character®

Individual and orgapizational personality Non-state actors participate in broad
coterminous with rights and duties process of norm making and wterpretng

7. Ideology / Religion's

International law patrols its boundaries with the domains
of values, religion, or ideology much as it does the boundary
with “politics.” Although widely understood to have its roots
in religion, just as it has its feet on the ground in politics, the
field continually struggles to demonstrate that it is a secular
and rational affair. Nevertheless, people in the field differ
widely in how exactly the field might embrace humanitarian
values while remaining distinct from ideology or religion. Are
there universal human values? Has mankind a single con-
science which can be “shocked?” Can religious traditions be
mined for enduring principles? Might religious institutions be
part of a new international civil society?

Arguing About Religion and Values

pa Y
~ 4
Positivism Naturalism

Secular rationality Humanism
Norms by explicit consent Jus Cogens: illegality if it shocks the
values a local cultural matter conscience of mankind

15. See David Kennedy, Losing Faith in the Secular: Law, Religion and
International Governance, in RELIGION AND INTERNATIONAL Law 309 (Mark
Janis ed., 1999).
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D. A General Vocabulary for Intellectual Debate Among
International Lawyers

Since a wide variety of large and small choices are framed
to present these boundary issues, it comes as no surprise that
international lawyers have repeatedly reflected on them in the-
oretical terms, or that “schools of thought” have emerged with
views on questions such as whether an autonomous interna-
tional law should be thought strong or weak. So long as we
imagine relations among sovereigns to embody the political, to
be a Hobbesian nightmare world of non-stop struggle, how
can there be law among sovereigns? What is the appropriate
balance between affirming sovereign rights and encouraging
the international community to express a voice of its own?
Within a broad liberal and cosmopolitan consensus, some in-
ternational lawyers have emphasized the importance of a rela-
tively autonomous international law, while others think of in-
ternational law more porously and have been more committed
to interdisciplinary work of various sorts: embracing political
science, economics, sociology, anthropology, and diplomatic
history. There have been those more interested in recogniz-
ing sovereign prerogatives and those more interested in speak-
ing of, and for, an international community. These differ-
ences reflect broad theoretical orientations rather than adher-
ence to specific propositions about the nature of law or of the
international system.

The best analogy I can think of is to the differences
among mainstream Protestant denominations in American
culture. Very few people could clearly state the doctrinal dif-
ferences between Presbyterians and Methodists, for example,
but most Protestants could arrange a large number of denomi-
nations on a loose continuum from “low” to “high”: from Uni-
tarians at the low end to Episcopalians at the high end. Most
could also differentiate those within their own church on a
high-low axis—there are high church Presbyterians and low
church Episcopalians. Most would be able to frame a “high”
and a “low” church position on a wide range of issues and
would have some sense about where on that continuum they
felt most comfortable. High and low churches would differ in
the breadth of their understanding of idolatry, in the emphasis
they placed on institutional mediation in worship, in their at-
tention to mystery and charisma, in the importance given to
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grace and works in thinking about salvation, and in the hori-
zontal or vertical organization of the church.

Few could state with confidence the Presbyterian doctrine
on idolatry, but most would imagine it to be near the “low”
end of a spectrum, which would run from comfort with a large
number of sacred rituals and objects to worry that even the
worship of Christ might be idolatrous. Few could speak confi-
dently about the Presbyterian position on the mystery of the
Eucharist, but most would understand Presbyterianism to be
less attentive to the mysterious and charismatic dimensions of
the sacred than Episcopalianism. Although everyone thinks
that both faith and charity are important, everyone would un-
derstand positions higher than their own to overemphasize
the role of good works in salvation and positions lower than
their own to overemphasize the randomness of grace and the
unknowability of life after death. As a result, when Protestants
from any two places on the spectrum (either within or be-
tween denominations) debate religious issues, they can gener-
ally find their way to a relative contrast of high and low argu-
ments, even if both think that their own position on the
broader spectrum to be a good middle ground. I suspect this
sort of structure might prevail in other contemporary religious
traditions as well, and it may be that in American political cul-
ture “liberal” and “conservative” affinities work similarly. Is-
sues are repeatedly framed as evenly balanced between “high”
and “low,” or “liberal” and “conservative,” even if most of the
participants in the debate think they are sensibly centrist.

In arguing about the relations between international law
and neighboring social spheres, and in proposing or opposing
particular institutional forms, international lawyers return re-
peatedly to two basic axes of philosophical disputation, each
with its own well developed vocabulary: the relationship law
should seek to strike between an international community and
sovereign autonomy and the most effective balance between a
more and less formal law.

1. Sovereign Autonomy in an International Communily

International lawyers differ about the context within
which international law is to be built. Is it appropriate to see
today’s international society as a “community” or as a world of
disaggregated sovereigns? Which view shows realism, which
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faith? On which side does history stand? Moreover, should
international law look like the society it would regulate, or
should it express a higher possibility? What will international
law look like when finally realized, and how will the society
appear then? Debate about these general issues runs parallel
to the doctrinal and institutional choices above. We could
align the theoretical attitudes of international lawyers along a
spectrum from sovereign autonomy to international commu-
nity exactly as we did doctrinal and institutional choices.

First Primary Spectrum

v

International law expresses / should express:| |International law expresses / should express:
International society is / should / will be: International society is / should / will be:

Sovereign autonomy International community

No international lawyer is comfortable at the extreme
ends of this continuum. If you thought the situation was and
always would remain one of complete sovereign autonomy, it
would be difficult to imagine a role for international law. If
you thought the international community had fully eliminated
the sovereign state, it would be difficult to understand how the
Jaw that remained could be seen as “international.” Being an
international lawyer means seeking to bring autonomous sov-
ereigns into community. Straying too far towards either ex-
treme implicates boundary issues—too far toward sovereign
autonomy and one may collapse the field into politics, too far
toward a communal vision and the field may become a new
ideology or religion, losing its claim to embody a rational plu-
ralism. Almost any position on the spectrum can be cast as
either hard-boiled realism or utopian speculation.

Back to the Protestant analogy, if you thought all forms of
worship were idolatry, it would be easy to imagine life as a sec-
ular humanist, but difficult as a Protestant. If you were not in
rebellion against an existing church that went too far towards
idolatry, you would also not be Protestant. To be Protestant
means to be working on the relationship between worship and
idolatry, between an institutional church and the priesthood
of all believers. However much one embraces mystery and rit-
ual, all Protestants are working on a worship that could make
present the sacred without whatever discomfort led one away
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from Catholicism. It is easy to see how sectarianism arises and
is reproduced in such a structure. Anyone, at any point on the
spectrum, might come to think everyone “higher” had substi-
tuted institutions for grace, while everyone lower had lost his
faith. It would only be a matter of time, however, before he
too would be read in the same terms.

For many Protestants, moreover, the “high” and “low”
ends of the spectrum are associated with progress. From the
low end, the move ever lower can seem like progress, both his-
torically (in the original move against Catholicism and now to-
wards ever looser or lower institutional forms) and ethically, in
which “high” is often defended as necessary to compensate for
human weakness and “low” as an ideal perhaps not reachable
in this life. From the high end, progress might seem the re-
verse: one is likely to stress progress from the initial fall into
disparate sects towards church unity and Christian understand-
ing. As in the more doctrinal debates, international lawyers
generally share a sense that the left column may better repre-
sent the present, the right column the preferred future. Re-
peatedly, international lawyers have seen the job for interna-
tional law as building a bridge between a past and present of
sovereign autonomy on the one hand, and a present and fu-
ture of international community on the other. There also has
always been a counter-narrative, however. From late in the
nineteenth century, international lawyers in a variety of places
have stressed the centrality of the nation to international law’s
project and seen movement to perfect the nation—in Italy,
Germany, through extension of the national form and the
principle of national equality to extra-European societies in
Asia and elsewhere, through self-determination and eventually
decolonization—as forward progress from the more inte-
grated, if haphazard and hegemonic, international system of
the past.

9. A More and Less Formal International Law

In building that bridge, the character of international law
itself has always seemed crucial: how autonomous from poli-
tics, how rule-based, what role for “policy?” Attitudes about
these matters are familiar from other legal disciplines, and we
can recognize two different types of international lawyers, as
well as two broad attitudes towards law. There are those who
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think international law should be relatively more rule-like,
more autonomous, more clearly rooted in consent, and more
mechanical in its operation, and there are those who think it
should be more a matter of principles, more enmeshed in
political or social context, less uptight about identifying its
roots in consent, and more a matter of judgment or expertise
than mechanics.

This broad difference can be used to frame arguments
about particular doctrinal issues. For example, those who
favor treaties might criticize custom for its formal rigidity, its
roots in the past, its inability to reflect the range of new voices
in the community, or its fuzziness and tendency to collapse law
into politics. And those who favor custom criticize treaties for
their formalism and inability to get beyond the current polit-
ical consensus to express broader community values. Again,
these can be aligned along a spectrum parallel to those that
organized debate about doctrinal and institutional issues.

Second Primary Spectrum

¢ Formal International Law Antiformal International Law ?
Sharp distinctions law / politics Soft distinctions law / politics
or national / international or national / international
Autonomous law based in consent Embedded law based in value
Objective and scientific Subjective judgment

The terms thought to convey this difference may differ
over time, of course. At some points, the difference seemed
well captured by the choice between rules, whether codified by
treaty, custom, “general principles of law,” or the new category
of “soft law.” At a later moment, after inquiry into the “sources
of law” no longer seemed so foundational, the entire effort to
generate norms—including both rules and principles—
seemed to epitomize the left column, while international law-
yers drawn to a less formal international law focused more on
matters of policy, asking what arrangement fulfilled a desired
political or institutional “function” best, rather than what ar-
rangement was normatively persuasive. This sort of transfor-
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mation has been common in international law across the cen-
tury. We might mark this sort of change as follows.

Second Primary Spectrum Revisited

Stage One

Formal Antiformal
Rules: Custom / Treaty ;' Principles / Soft Law
Ja
/
7
/
Stage )‘(vo
7
/
/
¢ L 5
Formal \/ Antiformal
Norms: Rules / Principles Policy: Functionalism
Hard / Soft Pragmatism
Results for World Order

This sort of transformation is possible because the terms
that illustrate the spectrum are capable of being interpreted to
lie in various places along it relative to one another. Principles
do seem informal when compared to treaty codifications but
formal when compared to policy analysis. Even treaties, of
course, can seem less formal than more functional considera-
tions when treaties remain expressions of general directions or
embody agreements to disagree, while more ad hoc arrange-
ments, even if not strictly speaking legal, might well express
quite detailed and predictable—even formal—behavioral
guidelines. Ata more theoretical level, for some time the gen-
eral difference between formal and informal attitudes about
international law seemed captured by the difference between
“positivism” and “paturalism.” After theories about the nature
of international legal obligation came to seem less important
than theories about how international law could be most effec-
tive, those drawn to both naturalism and positivism seemed

Imaged with the Permission of N.Y.U. Journal of International Law and Politics

HeinOnline --- 32 N.Y.U. J. Int 367 (1999-2000) |




368 INTERNATIONAL LAW AND POLITICS [Vol. 32:385

relatively more formal than those adopting a “pragmatic” or
“functional” approach.

Second Primary Spectrum Revisited II

Stage One

"~
v

Formal Antiformal

Positivism /Naturalism

Stage Two,/
’

/
/
/

Z

L

<N
hd

rd
Formal ’ Antiformal

Law: Positivism / Naturalism Society: Pragmatism / Functionalism

As with the sovereign autonomy/sovereign community
spectrum, relations between the poles of the formal/informal
axis are often experienced by international lawyers in progres-
sive terms. There are familiar progress narratives in both di-
rections. Generally, international lawyers stress the movement
from formal rules—often associated with the bad old days or
the difficulties of our fallen moment—towards a day when one
could merge law more completely with international social
life. In this telling, the functional and pragmatic international
law with which we left the twentieth century is far superior,
ethically and historically, to the formal international law with
which we began a hundred years ago. Since the late-nine-
teenth century, international lawyers have quite consistently
told the story of international law’s development as the over-
coming of a formal, positivist law rooted in a rapaciously polit-
ical world of sovereign autonomy by a more pragmatic or func-
tional law appropriate to a more mature international commu-
nity. But here there is also a counter-narrative. Sometimes
international lawyers stress that the functional international
law we have gotten used to has made a virtue out of the primi-
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tive vice of living in an age of sovereign disaggregation. In the
future, when states have come to cooperate with one another
more fully, we will be able to construct the more familiar verti-
cal and formal legal institutions that we are used to in our
more developed national systems.

These broad notions about progress can give arguments
for one or the other pole a persuasive advantage. For most of
the last thirty years, if you emphasized the enduring need for
form or the ongoing formal rights of sovereignty, you were
likely to seem behind the times. Those who defended the for-
mal (or sovereign autonomy) end of the spectrum generally
did so in “realist” terms: they admitted such thinking seemed
less far forward but felt the world had simply not yet moved as
far along as their colleagues at the functionalism (interna-
tional community) end of the spectrum might wish. This sort
of temporal association is contestable, to be sure. From a for-
malist point of view, those who stressed pragmatism about law
in the name of a more complete international community
seemed “idealist.” But it was sometimes also argued—and one
finds this even more often in the last few years—that the prag-
matist consensus of the post-war mainstream was itself behind
the times, a corporatist welfare state conception ripe for re-
placement by the modernizing and emancipatory vision of a
new formalism.

These ideas about the “up-to-date-ness” of various points
of view about international law can also differentiate national
traditions. American and European international lawyers
often understand their differences in these terms, placing
Americans on the anti-formal/pragmatic or community end of
things. Sometimes the difference between the geopolitical
“center” and the “periphery” can also be marked in this way,
with actors at the periphery occupying the form/autonomy
end of the spectrum. These associations can make some argu-
ments seem more or less persuasive than they might otherwise
be. First world arguments for transnational arrangements
based on technical or policy considerations can seem very up-
to-date common sense, or they can evoke memories of a hege-
monic colonial practice remembered to have pre-dated the
emergence of formal rights. The plausibility of both images is
enhanced because they echo familiar turns of this conven-
tional disciplinary vocabulary. Sometimes these conventional
disciplinary associations can come to be locked up with polit-
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ical configurations and identities, not simply because one
group always makes one argument—in fact this is rare—but
because these associations themselves come to be marks of dif-
ferences among political groups. To be a third world interna-
tional law scholar at one point simply meant that one empha-
sized formal sovereign entitlements and opposed pragmatic
thought as per se a hegemonic practice.

We might also think of these progress stories in ethical
terms. One might think, for example, that a rigid defense of
sovereign autonomy represented an ethical advance—to self-
determination, to equality of nations, and to democracy in in-
ternational affairs. At the center, this seemed true in the late-
nineteenth century. In the colonial world, it was a popular
idea during decolonization, and it remains so in many
quarters. But one might also think that a legally entrenched
sovereign autonomy licensed inhumane domestic policies, and
a move to a more porous, communitarian international law
represented an ethical advance. This has been the dominant
feeling among international lawyers at the center, and most
particularly in the human rights and humanitarian law com-
munities, throughout the twentieth century. For people who
feel this way, those elements of international law that continue
to entrench sovereignty are an embarrassment, suggesting a
complicity between the field of international law and whatever
humanitarian catastrophes come to be shielded as legitimate
exercises of sovereignty. Against this background, it is abso-
lutely comprehensible that mainstream international lawyers
will want to understand the relationship between sovereign au-
tonomy and international community in progress terms—to
push the field’s defense of sovereignty into a “traditional” or
“positivist” past and situate themselves with a field whose
moral hygiene is guaranteed by its vigilance against backslid-
ing from pragmatism to formalism or from the right to the left
columns of my little charts.

Although these broad narratives about progress or ethics
can seem to freeze argument along these spectrums in familiar
forms, this vocabulary retains a great deal of plasticity. For one
thing, as international lawyers have argued with one another
about issues—about the appropriate mix of legislation and ad-
Judication, about the relative importance of treaties and cus-
tom, or about the appropriate role for institutions—and have
elaborated the boundaries of the field—arguing about the ap-
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propriate level of engagement with politics, with commerce, or
with the base—everybody is mixing and matching arguments
from across the full range of these axes. Indeed, it is unusual
to find anyone close to the end of either spectrum. Most eve-
ryone acknowledges the importance of both rules and broader
principles; everyone sees a situation for both sovereign auton-
omy and international community. No international lawyer
imagines law in mechanical terms, just as no international law-
yer would see it simply as an expression of natural values or
religious principles. International lawyers who criticize one
another also often do so in multiple ways—European interna-
tional lawyers might well characterize Americans as both too
squishy about “policy” or “soft law” and as too literal about for-
mal commitments, or as both hegemonically committed only
to our own sovereignty and too idealistic about the possibilities
for international community.

As a result, interpreting positions on the spectrum be-
tween formal law/sovereign autonomy and functional law/in-
ternational community in progressive or ethical terms runs
into a sort of Zeno’s paradox. Since everyone is situated in
some way between the extremes of these spectrums, one may
approach without ever quite reaching rules or institutions that
clearly signal the presence of an international community; one
may downplay, but never quite eliminate, rules or institutions
that seem to express the imperatives of legal form. Framing a
choice between two arrangements—say, custom and treaty—in
terms that implicate the larger issues of sovereign autonomy
and international community, or a formal and an anti-formal
international law, runs into the difficulty that custom and
treaty can often be recharacterized to lie elsewhere on the
spectrum. Just when one has railed against custom for en-
trenching the politics of the past and defended treaties for
their ability to legislate with the times, custom can seem alto-
gether flexible and modern compared to the requirement that
states reach formal consent before anything can be done—a
formula guaranteed to produce vague political compromises
rather than workable rules. Itis a common experience that no
sooner is a more functionalist/community-oriented and,
hence, more “progressive” solution reached than it finds itself
open to criticism as emblematic of the formal order wedded to
sovereignty which must be overcome. It is in this sense we
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might say that there is a deep ambivalence about both the di-
rection progress takes and the terms with which it is marked.

As international lawyers have worked to improve interna-
tional law, they have elaborated arguments to defend, as well
as attack, almost all of the alternative methods to build a legis-
lative, adjudicative, and administrative legal system at the in-
ternational level. In looking back at international law, both
the recycling of arguments and positions as new and the con-
viction that things are getting better and better are quite strik-
ing. Typically, very broad critique clears the ground for much
more narrowly framed reform, just as positions which differ
only slightly along a continuum are criticized for embodying
all the defects of the extreme. Thus, for example, in the
1960s, some international lawyers were quite blunt in af-
firming that international law had “fetishized” both the sover-
eign and the law in ways which harmed the periphery, and
they called for treating General Assembly resolutions as “soft
law” to reset the balance.’® If we look back at a century of
proposals to renew international law, it is striking how many
central figures in the field rhetorically positioned themselves
as outsiders challenging a field gone astray, even as they pro-
posed relatively modest readjustments in the field’s doctrinal
or institutional fabric. Of course, neither this imbalance be-
tween general arguments and specific reforms nor the repeti-
tion of reform arguments necessarily suggests that the reforms
were bad ideas. A field is never working on all of its preoc-
cupations simultaneously; it forgets many of its best ideas and
needs to be reminded. Proposals differing only very slightly in
fact might have dramatically different consequences. Perhaps
only very general arguments could be expected to persuade.
Perhaps these were worthy reforms for other reasons, and only
an urgent, if exaggerated, polemic would have done the job.
That, however, leaves us with the puzzle of where we might
look for those “other reasons.” Still, two things remain strik-
ing. First, doctrinal and institutional reforms are overwhelm-
ingly evaluated in terms of these broad arguments about their
significance for the system as a whole. It is surprising how
rarely international lawyers argue for particular projects in

16. See Richard Falk, On the Quasi-Legislative Competence of the General As-
sembly, 60 AM. J. INT’L L. 782 (1966); MoHAMMED BEbpjAOUI, TOWARDS A NEW
INTERNATIONAL ECconomMic OrpER 140 (1979).
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