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I. NEW APPROACHES: THE PROBLEM OF METHOD

I would like to thank the University of Utah School of Law
along with my good friends Karen Engle and Lee Teitelbaum for the
invitation to participate in this conference reconsidering the tradi-
tions of comparative law. Over the last several years, the effort to
develop new approaches to comparative law, pioneered here at Utah
by Mitch Lasser, along with Giinter Frankenberg, Jorge Esquirol,
Marie-Claire Belleau, and a number of their colleagues, has gener-
ated an enormous amount of innovative scholarly energy, for which
I have been an enthusiastic consumer.! I appreciate the opportuni-
ty to reflect on the scholarly work and intellectual project which has
emerged from that energy.

To the extent comparative law is a discipline, however, I must
begin with a disclaimer, for I am foreign to it. I have written about
public international law and international economic law, fields
which struggle more to transcend than to comprehend difference, to
build bridges among national legal cultures in the name of a univer-
sal pragmatic, humanitarian, or commercial spirit. Although I have
written about the law of the European Union as a technocratic
project of international governance, I am not now, nor have I ever
been, a comparativist.

As a result, I come to this project of disciplinary reconsidera-
tion obliquely. Over the course of a lengthy tradition, comparative
law has developed an elaborate etiquette of reciprocal differences
between an “us” and a “them,” a center and a periphery, an east
and a west, a “common” and a “civil” law. Difference—the elabora-
tion of similarities and dissimilarities—is, in a way, their metier. If
we seek to renew or critique the traditions of comparative law, it is
hard not to inquire into the methods and presumptions for consid-

1. Among the most interesting work in the emerging tradition of new ap-
proaches to comparative law are Lama Abu-Odeh, Feminism, Nationalism and the
Law: The Case of Arab Women (1995) (unpublished S.J.D. thesis) (on file with Har-
vard Law Library); Marie-Claire Belleau, The “Juristes Inquiets™ Legal Classicism
and Criticism in Early Twentieth-Century France, 1997 UTAH L. REV. 379; Giinter
Frankenberg, Critical Comparisons: Re-thinking Comparative Law, 26 HARV. INTL
LJ. 411 (1985); Mitchel de S.-O.-IE. Lasser, Judicial (Self-) Portraits: Judicial Dis-
course in the French Legal System, 104 YALE L.J. 1325 (1994); Jorge L. Esquirol,
Fictions of Latin American Law (Part I), 1997 UTAH L. REV. 425; LEO SPECHT, THE
POLITICS OF PROPERTY: SOVIET PROPERTY AS A BUNDLE OF RIGHTS (1994). For a bibli-
ography of new approaches to international and comparative law, see David Kennedy
& Chris Tennant, New Approaches to International Law: A Bibliography, 35 HARV.
INT'L L.J. 417 (1994).
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ering the different, the temptations of imperialism and “going na-
tive,” the risks of understanding and misunderstanding, of shrink-
ing or magnifying the distances between legal cultures, and so forth.
This is what it means to be a comparativist or specialist in foreign
law—to study and relate to other legal traditions. These are the
methodological puzzles the field takes as its own, and it seems fair
to ask how they are doing. Looked at this way, there is every reason
to hope that successive methodological innovations from the social
sciences, the latest wave from anthropology perhaps, or feminism or
literary studies, will rejuvenate or imperil comparative law. It is not
surprising that the most innovative efforts to renew the field of
which I am aware begin here, assessing the viability of the compar-
ative tradition’s engagement with the foreign.

There is much to be said for this. It engages the discipline on
its own terms, accepting its sense of what’s in and out, who’s good
and bad, what’s new and old. It seems reasonable to begin with an
analysis of the classic texts, the great comparativists, on the pre-
sumption that their limitations will be general to the discipline.
This way of proceeding places the question of method front and cen-
ter, asking whether the method or methods for reporting and ana-
lyzing other legal systems on display in the field’s most sophisti-
cated studies are adequate to the task. The goal is to lay blame for
the discipline’s lack of energy or insight at the doorway of meth-
od—and, if possible, to develop a theoretical key or keys to doing
things differently. Since methodological innovation is an accepted
marker in the discipline for innovation and generational change,
this seems, from a strategic point of view, a wise course for scholars
self-consciously seeking to establish a new “school” of comparative
law. Where there is comparative work that seems new and exciting,
the natural tendency is to try to see what methodological presuppo-
sitions its authors must have shared to separate themselves so from
the mainstream.

The danger to be avoided, of course, is failing to generate a
twist which is, in fact, both new and generalizable enough to count
as a method, rather than a tip. For comparativists have a disciplin-
ary history of absorbing methodological imports from elsewhere in
the modern academy; they have, after all, ploughed this ground for
more than a hundred years. We can forgive their most savvy elder
statesmen the sense that they have seen it all before, in their own
turn to functionalism or thick description or whatever. Placing
method front and center may also obscure understanding the pro-
jects—polemical, professional, political, or personal projects—of
actual comparativists, who are, after all, people with projects, not
texts written by methods. Intergenerational struggles, identity affir-
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mations, engagements with the theoretical and political issues of
their academic milieu—all this messy stuff may be lost by turning
the classics into examples of method.

For an internationalist, however, the issue is, in any event,
somewhat different. The comparativist’s focus on an “us” and a
“them” is replaced by a more universal claim and project: to empow-
er an international public order above the nation, an international
private order below or outside the state, or a complex regime of
transnational order. We could overstate this disciplinary difference,
of course. Comparativists also participate in a universal project,
elaborating a universal legal ideal, a universally applicable compar-
ative method, or an aspirationally universal taxonomy of law. And
cultural difference troubles the internationalist, threatens to disturb
their emerging order (what about women’s rights in Chad or intel-
lectual property in China?), but the internationalist’s optic is less
“understanding” than governing.

By governance, I mean the project, common to public interna-
tional lawyers for generations, to build what seem to a particular
generation the essential normative or institutional conditions for
international public order. For some international lawyers this has
primarily meant embroidering the doctrines of public international
law and supporting the institutions and incidence of international
adjudication.? For some, the great public law institutions of the
United Nations system and its predecessors, or of federal systems at
the regional or global level, have seemed more central® It is now
fashionable in public international law circles to treat both these
normative and institutional projects as passé, in favor of what are
thought the more complex, more or less formalized bundles of rules,
roles, and relationships that define the interactions among govern-
mental units and nonstate actors alike in a broader transnational
civil society.® These various internationalist projects differ in the

2. See, e.g., THOMAS M. FRANCK, POLITICAL QUESTIONS/JUDICIAL ANSWERS: DOES
THE RULE OF LAW APPLY TO FOREIGN AFFAIRS? (1992); HANS KELSEN, LAW AND
PEACE IN INTERNATIONAL RELATIONS: THE OLIVER WENDELL HOLMES LECTURES,
1940-41 (1942); Manley O. Hudson, Integrity of International Instruments, 42 AM. J.
INTL L. 105 (1948).

3. See, eg., GRENVILLE CLARK & LoOUIS B. SOHN, WORLD PEACE THROUGH
WORLD LAW: TWO ALTERNATIVE PLANS (3d ed. 1966); INIS L. CLAUDE, JR., SWORDS
INTO PLOWSHARES (4th ed. 1971); HENRY G. SCHERMERS, INTERNATIONAL INSTITUTION-
AL LAW (1980); David W. Kennedy, A New World Order: Yesterday, Today, and To-
morrow, 4 TRANSNAT'L L. & CONTEMP. PROBS. 329 (1994).

4. It is with this latest set of scholars and practitioners that “governance” has
emerged as a distinctive motto for international public order, consciously distin-
guished from “government” and consciously identified with the group of phenomena
that are thought to define the late twentieth-century international condition: global-
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ization, interdependence, the demise of sovereignty, the apparent futility of further
United Nations institution building, and the emergence of international civil society.
These writers identify governance as a new, distinct phenomenon: either a defining
characteristic of the new world order or a prescription for resolving its pragmatic
challenges, or both. “Governance” in this literature, as opposed to “government,” is
the complex of more or less formalized bundles of rules, roles, and relationships that
define the social practices of state and non-state actors interacting in various issue
areas, rather than formal interstate organizations with budgets and buildings and
authority to apply rules and impose sanctions. The term has been picked up by an
increasing number of liberal pragmatists in the mainstream of U.S. public interna-
tional law, as a buzzword for pragmatic international order, and as a clarion that
will resurrect public international law as the keystone of international order despite
the apparent demise of the project of United Nations institution building. A good
example is Benedict Kingsbury, The Tuna-Dolphin Controversy, the World Trade Or-
ganization, and the Liberal Project to Reconceptualize International Law, 5 Y.B. INTL
ENVTL. L. 1 (1994). Kingsbury relinquishes the public internationalist’s project of
government—building international organizations to generate and administer rules, in
favor of governance: “rules defining social practices, assigning roles, and guiding
interactions to facilitate cooperation and overcome collective action problems.” Id. at
27-28. His goal is to rescue public international law from irrelevance by proclaiming
it to be “the juridical expression of such a governance system.” Id.

Economic globalization, complex interdependence (an idea that flourished in
the 1970s with the work of Keohane and Nye, see, e.g., TRANSNATIONAL RELATIONS
AND WORLD POLITICS (Robert O. Keohane & Joseph S. Nye, Jr. eds., 1972); ROBERT
O. KEOHANE & JOSEPH S. NYE, POWER AND INTERDEPENDENCE: WORLD POLITICS IN
TRANSITION (1977), but which all but disappeared from the time of Reagan’s inaugu-
ration to the end of the Cold War), and the demise of state sovereignty are often
linked. See, eg., Sol Picciotto, Networks in International Economic Integration: Frag-
mented States and The Dilemmas of Neo-Liberalism, 17 Nw. J. INTL L. & Bus. 1014,
1016-18, 1020-21; 1039 (1996-1997). Even writers critical of the neoliberal agendas
often associated with the term governance, including those who seek to expose the
sexist or neocolonial character of the phenomena represented by the move to gover-
nance, often adopt governance rhetoric. See, e.g., Saskia Sassen, Toward a Feminist
Analytics of the Global Economy, 4 IND. J. GLOBAL LEGAL STUD. 7, 38-39 (1996).

The rhetoric of governance has been loosely linked to two broad projects:
global environmental protection and the advancement of “international civil society,”
by which scholars seem to mean the world of human rights activists and nongovern-
mental organizers. See, e.g., Kingsbury, supra; Daniel C. Esty, Stepping up to the
Global Environmental Challenge, 8 FORDHAM ENVTL. L.J. 103 (1996) (arguing need
for improved global environmental governance is clear and improved governance need
not mean world government). Most of these approaches situate themselves in self-
consciously “liberal” political projects. See, e.g., Anne-Marie Slaughter, The Liberal
Agenda for Peace: International Relations Theory and the Future of the United Na-
tions, 4 TRANSNATL L. & CONTEMP. PROBS. 377 (1994) (arguing liberal conception of
global governance requires reconceptualization of state and international organizations
in relation to transnational society).

In addition, a large body of work on the “legitimacy” of international and
national governmental institutions employs “governance” as a vehicle for the vindi-
cation of individual human rights and collective self-determination, and as a source
and marker of legitimation for international organizations and state governments.
See, e.g., Thomas M. Franck, The Emerging Right to Democratic Governance, 86 AM.
J. INTL L. 46 (1992); David D. Caron, Governance and Collective Legitimation in the
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eagerness or anxiety with which they embrace what seems to them
“political,” in their engagement with public, as opposed to private,
institutions, in their conceptions of the necessary degree of central-
ization to achieve world public order, in their attitudes towards the
importance of moral or value commitments within the project of
global governance, and in the role they see for law and legal norms.
They share a sensibility or style, however, which differentiates
them from most comparativists, particularly North American
comparativists, at once a disciplinary will to power and an optimis-
tic attitude towards the development of ever more international
governance, however defined. For the internationalist governance

New World Order, 6 HAGUE Y.B. INT'L L. 29, 30-31 (1993). This sense of governance
was given institutional manifestation in the Commission on Global Governance, which
issued its report in 1995, advocating (among other things) public participation in
international governance. See COMMISSION ON GLOBAL GOVERNANCE, OUR GLOBAL
NEIGHBOURHOOD (1995). The same year saw the launching of an eponymous journal,
the Journal of Global Governance. This strand of discourse has been embraced by
some Third World public internationalists. See, e.g., Obiora Chinedu Okafor, The
Global Process of Legitimation and the Legitimacy of Global Governance, 14 ARIZ. J.
INTL & ComP. L. 117 (1997).

Much of the energy behind the recent turn to “governance” in public law in-
ternationalism is provided by the work of international relations theorists on regimes
and complex interdependence, especially the work of Oran Young. See, e.g.,, ORAN R.
YOUNG, INTERNATIONAL GOVERNANCE: PROTECTING THE ENVIRONMENT IN A STATELESS
SOCIETY 15-16 (1994) [hereinafter YOUNG, INTERNATIONAL GOVERNANCE]; Oran R.
Young, Introduction: The Effectiveness of International Governance Systems, in GLOBAL
ENVIRONMENTAL CHANGE AND INTERNATIONAL GOVERNANCE 1 (Oran R. Young et al.
eds., 1991) (hereinafter Young, Introduction]. Like most international relations theo-
rists who believe in the possibility for international cooperation but also in the fun-
damental tenets of a realist tradition which regards international organizations as
epiphenomenal, Young advocates setting aside our “preoccupation with world govern-
ment” (a central public authority or complex of material organizations possessing
offices, personnel, and budgets, and authority to limit member states’ sovereignty),
and focusing attention on regimes and institutions, such as the GATT, which perform
the function of international “governance” (the management of complex interdepen-
dencies among actors engaged in interactive decision making) without government.
See Young, Introduction, supra, at 2-3. A book edited by Rosenau and Czempiel has
also been very influential among international lawyers. See GOVERNANCE WITHOUT
GOVERNMENT: ORDER AND CHANGE IN WORLD POLITICS (James N. Rosenau & Ernst-
Otto Czempiel eds., 1992). Most of this work by international relations scholars has
focused on the establishment or emergence of international regimes, but attention
has shifted in recent years to the operation and “effectiveness” of such institutions.
See, e.g., Young, Introduction, supre (assembling “North” and “South” perspectives on
effectiveness of international environmental regimes). In a sense, international rela-
tions theorists are focusing on concerns that have preoccupied public international
lawyers all along, and it seems no coincidence that international lawyers’ surge of
renewed interest in international relations theory coincides broadly with this turn to
“process” within international relations itself. See Robert O. Keohane, International
Relations and International Law: Two Optics, 38 HARV. INTL L.J. 487 (1997). I am
indebted to Stepan Wood for development of the ideas in this note.
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project, the foregrounded relations are between global and local,
norm and fact, law and society, the legal and the political, the uni-
versal and the particular, rather than here and there or us and
them. The most ambitious intellectual and practical accomplishment
of the field of international law is to align these images so that the
universal and the legal have a geography as the global, consigning
the political, the social, the factual, and the particular firmly to the
local or national. :

What I propose is to look at comparative law from the stand-
point of this internationalist governance project. I want to explore
the roles comparativists, as legal specialists in difference, play in
the broader international project of public and private governance.
What, moreover, is their contribution to the production of a “local”
or “national” which is particular or political beneath a “global”
which is universal and legal? My thesis is this: that if we are to
rejuvenate comparative law, criticize or claim the discipline, we
should do so not simply by interrogating the methods and limits of
its own project, but should also see comparative law in relation to
the broader problems of governance in which it plays, often unwit-
tingly to be sure, a number of important roles. And we should see
comparativists as people with projects—political, professional, and
personal projects of cosmopolitan governance.

II. CULTURE AND DIFFERENCE: INTERNATIONAL
AND COMPARATIVE STYLE

International law has an uneasy relationship to something it
thinks of as international society, as the international community of
states or the world of international relations, and which it imagines
as a ubiquitous terrain for normative engagement with the particu-
lar. International law is thought to arise from political turmoil and
calculation and to prove its mettle when enforced or obeyed or sym-
bolically valued on the ground, in society, among states, in thou-
sands of local encounters where the rubber meets the road. Interna-
tional law worries constantly about its ability both to reflect accu-
rately the sovereign’s will and to bring sovereign behavior within its
ken. International lawyers are constantly searching for better meth-
ods to “enforce” their norms in international society and feel the
need to defend international law when enforcement seems unlike-
ly.® For international law, global governance means, at least in

5. A good contemporary example is provided by ABRAHAM CHAYES & ANTONIA
HANDLER CHAYES, THE NEW SOVEREIGNTY: COMPLIANCE WITH INTERNATIONAL REGU-
LATORY AGREEMENTS (1995).
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part, norm generation and enforcement.

Relations with something called “culture” are both more
fraught and less central than those with sovereigns, with interna-
tional society, with the world of international relations. For the
internationalist, law and culture inhabit different frames. Like
politics or religion, culture and cultural difference precede the move
to law, exist external to it as a constant challenge or threat, or live
below it, beneath the veil of the sovereign state. For the interna-
tionalist, culture is a natural, local, antiquated, and largely national
thing.® We might think of the international lawyer as a photogra-
pher, the sovereign as the subject of his photograph. The interna-
tional lawyer looks from global to local, or from law to society, in
much the same way a photographer might look while adjusting his
camera’s zoom lens to pick up more or less of the lovely lake behind
Aunt Betty’s head. The term “culture” throws a wringer into the
scene. Betty is no longer simply a focal plane, close or far from the
camera, set off against or merged into the beautiful background the
photographer has so nicely framed for her. Now she has relation-
ships of similarity or difference with various third parties, cultures,
at once larger than the local but different from the global. It is as if
all of a sudden Uncle Chuck is trying to get into the picture, or calls
Aunt Betty off to another scene, another role, no longer simply the
subject of the photo, but a member of a different world, a wife, a
woman, a cook.

For the internationalist, differences between states are there to
be bridged, unified, transcended, or managed by the rules and in-
stitutions of international law, both public and private. The goal of
internationalist discourse is to erect a zone or plane or viewpoint
above relations between states, from which one might look now very
specifically at the facts of a dispute, now very generally at the “re-
gime” through which international society processes its internal

6. Annelise Riles, analyzing the late nineteenth-century international legal
scholar Thomas J. Lawrence, describes two “essentializations” of culture in interna-
tional law: (1) understanding international law as the cultural expressions of a Euro-
pean identity coterminous with “civilization”; and (2) figuring international law out-
side the European context as “above” what are understood to be local (and primitive)
cultures. See Note, Aspiration and Control: International Legal Rhetoric and the
Essentialization of Culture, 106 HARV. L. REV. 723, 733-34 (1993); see also Annelise
Riles, The View from the International Plane: Perspective and Scale in the Architec-
ture of Colonial International Law, 6 LAW & CRITIQUE 39 (1995). I focus here on
cultural images of the second sort, which animate international law’s understanding
of its relationship to cultures of both the first and third worlds. I share Riles’s sug-
gestion that we map differences in the way these cultural images are deployed at
the center and the periphery.
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disagreements. To establish, imagine, or inhabit such a viewpoint is
to govern. Although international law must accurately reflect sover-
eign will and be understood in the context of society, the interna-
tionalist seeks to build bridges among states by remaining agnostic
about culture, by having no culture. The neologism “nation-stats”
reminds us not simply of the idea that each nation might one day
have a state, that the relation between state and nation is somehow
natural, but also that the nation and the state are terms in differ-
ent registers. International law reflects, engages, bridges, governs,
states. Nations have cultures. For the internationalist, the problem
of culture disappears from view once equated with “nation.” If each
nation has a culture, if each state internalizes its own cultural dif-
ferences, “manages its minorities,” the internationalist can, by
bridging states, bridge cultures. The idea here would be to invite
Uncle Chuck to join the photograph or ask him to wait just a mo-
ment, offer to take his picture, or, if necessary, simply snap a photo
of the argument which ensues.

The term “culture” creates difficulties when it wriggles free of
the term “nation”—when the nation-state becomes a formal, legal,
administrative unit, and culture an alternative pattern of differenc-
es and solidarities, a conflicting set of loyalties. If culture can slip
the collar of the nation, it might also infect the global, transforming
a cosmopolitan bridge into a cultural hierarchy. Or it might relate
nations to one another in a voice quite different from the agnostic
cosmopolitanism of international law. Culture may break the inter-
nationalist frame in two related ways, by generating solidarities
which cross the neat boundaries of nation-states or by empowering
smaller entities within states to erupt into international conscious-
ness. These may be familiar identities—ethnic, religious, familial,
gender, racial, indigenous—which may be minorities within a state
or unrepresented, even suppressed, aspects of the state’s
majoritarian identity seeking expression in a way which renders the
nation-state frame untidy, or they may be associated with aspects of
social life which seem inappropriate for international expression at
all because private or personal or primitive.’

At the risk of revolt against the metaphor, although the photog-
rapher might try to get Uncle Chuck into the picture or settle for a
snapshot of the sun setting into the lake, what he does not want is
constant interference from the sidelines or questions about his own
relations with Betty (or Chuck). He does not want to participate in

7. See, e.g., Thomas M. Franck, Clan and Superclan: Loyalty, Identity and
Community in Law and Practice, 90 AM. J. INTL L. 359 (1996).
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the drama of Betty and Chuck’s marriage—he just offered to take
their picture. There is a great deal about Betty’s internal life about
which he doesn’t wish to know. Or, better, in staging the photo-
graph, he is figuring a surface which will suggest one particular
interior. We might think of a wall of family portraits, effacing the
interior lives of one stoic figure after another, reconfiguring whatev-
er confusing relations they might have had in life into the familiar
patterns of a family tree. Just so the ranks of flags before the Unit-
ed Nations headquarters or the rows of even nameplates within. Or
we might think of childhood simulations of international gover-
nance—each nation one national costume, one anthem, just as every
American state has one bird, one flower. For the internationalist,
cultural differences are best when they remain differences between
or within nations and when states can be brought into relationship
with one another in a regime of global governance which floats
above culture. The architecture by which the pull of culture is shak-
en off is, of course, not a simple thing, nor is it accomplished in the
same way by the various strands and traditions of international
public and private law. In many ways this effort to be outside or
above differences between legal cultures, precisely not to be compar-
ative law, is the central project of international public and economic
law. I think of international law establishing itself through an ongo-
ing process of imagination, creating doctrines and institutions as
efforts to transcend and bridge what it imagines as differences in a
world of cultures it seeks to hold at arm’s length, offering an ag-
nostic order, selfless, objective, faithful to all sovereign desires,
respectful of all sovereign prerogatives. The imaginative construc-
tion of such an order, literally and metaphorically, expresses public
international law’s sense of good governance.

The interesting point is that comparative law shares this imagi-
native construction from the other side, seeing itself as precisely not
about politics or governance, as existing rather in the realm of his-
tory or thought, as an intellectual project of understanding between
cultures whose similarities and differences are foregrounded. If we
may speak of the comparative enterprise in the most general terms,
we might say it is less internationalist in spirit than intercultural.
Of course, cultures, including legal cultures, exist in ongoing rela-
tionships, and these may as well be relations of conquest as seren-
dipity; but to the comparativist, matters of intercultural struggle
and international rule are matters of fact, of history, part of the
background to understanding. Imperialism or free trade, the migra-
tion of armies or intellectuals or ideas, are facts, not projects.

Like the internationalist, the comparativist inhabits a disciplin-
ary geography which aligns the local with the particular and the
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cultural, but the comparativist sees himself seeking a horizontal
engagement of ideas rather than a vertical engagement of authority.
If you like, the comparativist may be friends with Betty or Chuck,
but is more likely to present as an ego-suppressed family therapist,
alert to remain on their level, concerned with relations between
them rather than seeking to place them in a broader interpretive or
therapeutic frame. The photographer is there, the lakefront is there,
the sun is setting, Chuck is hungry, and dinner hasn’t been started,
but the comparativist is calm, open, attentive to Betty, to Chuck, to
Betty and Chuck, listening, understanding.

The point of analytic ego-suppression, after all, is to offer a
surface on which the client can draw himself, to present the thera-
pist less with a project of diagnosis and medical intervention than of
responsive understanding. Like the analyst, the comparativist pres-
ents as responsive only to the vagaries of cultural or client specifici-
ty and to the imagined demands of scientific rigor and method.
Analyst and comparativist may well profit from the encounter, both
financially and in their own work on the self,® but unlike the pho-
tographer staging a shot, the analyst remains open to the continual

8. When we imagine the comparativist as analyst, we are inevitably reminded
of our own suspicion that what leads many psychotherapists to their field is not so
much a detached, clinical interest in the patient but rather a deep, often unacknowl-
edged need to work through their own psychopathologies. It is, of course, possible
that the comparativist, as therapist, is similarly impelled toward comparative study
by his or her own “pathology”—understood either in social terms as the felt need to
understand and resolve problems or conflicts within his or her own legal system, or
in psychological terms as the need to address the denials or contradictions that char-
acterize his or her engagement with law, society, governance, or culture. All the
major textbooks list as one of the principal functions or purposes of comparative law
the better comprehension of one’s own legal system and the resolution of its prob-
lems. See, e.g., KONRAD ZWEIGERT & HEIN KOTZ, INTRODUCTION TO COMPARATIVE LAW
15-19 (Tony Weir trans.,, 2d rev. ed. 1992) (presenting comparative law as tool of
domestic law reform and domestic statutory interpretation, and comparative research
as indispensable for adequate understanding of one’s own legal system); MARY ANN
GLENDON -ET AL., COMPARATIVE LEGAL TRADITIONS: TEXT, MATERIALS AND CASES 10
(2d rev. ed. 1994) (“The hope is that the experiences of countries at comparable lev-
els stages of social and economic development will give us insight into our own situ-
ation.”). Similarly, Henry Maine declared that “the chief function of Comparative
Jurisprudence is to facilitate legislation and the practical improvement of law.” HEN-
RY S. MAINE, VILLAGE COMMUNITIES IN THE EAST AND WEST 4 (London, 2d ed. 1872),
quoted in Jonathan Hill, Comparative Law, Law Reform and Legal Theory, 9 OXFORD
J. LEGAL STUD. 101, 102 (1989). Whether or not we understand this oft-deployed jus-
tification of comparative law as a reflection of the comparativist’s preoccupation with
his or her own “pathology,” this justification helps the comparativist to keep a dis-
tance from power and governance, for how better to renounce a will to power than
by protesting that all one really seeks is a better understanding of one’s own prob-
lems at home.
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transformation of the scene, comes less to freeze the frame than to
discuss it. The comparativist’s knowledge might be useful to the
internationalist, but after it has left his hands, he cannot be respon-
sible.” He seeks less photos than stories. The aspiration to rule is
as foreign to the comparativist sensibility as cultural understanding
is to the internationalist. Even the construction of universal taxono-
mies is an operation of the intellect, not the will, in a project of
understanding rather than control.’® Where the internationalist
who becomes too interested in culture has put away the camera and
“gone native,” the comparativist who becomes too interested in gov-
ernance has given in to a messiah complex, or to the insecurity of
the intellectual in the world of practical men. For the comparativist,
internationalists seem rather vulgar presentists, always wanting
lessons and applications and solutions, content that the other has
been understood when he has consented to be ruled. For the inter-

9. As Rudolfo Sacco stated:

The aim of science is to satisfy a need for knowledge that is characteristic

of man himself. Each individual science satisfies the need to acquire knowl-

edge of its particular object. It is true that theoretical knowledge may subse-

quently find a practical application. Man would never have set foot on the
moon without astronomy. Yet astronomy measured the distances that sepa-
rate the planets long before the first moon landing. In general, then, the
use to which scientific ideas are put affects neither the definition of a sci-
ence nor the validity of its conclusions.
Rudolfo Sacco, Legal Formants: A Dynamic Approach to Comparative Law (Install-
ment I of II), 39 AM. J. CoMP. L. 1, 1 (1991) [hereinafter Sacco, Legal Formants
(Part D); see also Rodolfo Sacco, Legal Formants: A Dynamic Approach to Compara-
tive Law (Installment II of II), 39 AM. J. COMP. L. 343 (1991) [hereinafter Sacco,
Legal Formants (Part ID]; Rodolfo Sacco, Mute Law, 43 AM. J. COMP. L. 455 (1995)
[hereinafter Sacco, Mute Law).

Other comparativists, particularly those in the traditions of universal private
law or of technocratic harmonization, seem much more eager to embrace the “ap-
plied” uses of comparative knowledge. Nevertheless, even comparativists who move
away from Sacco’s disdain for applied uses still pay homage to the pursuit of “pure
knowledge,” even if only as a mantra. See, e.g., ZWEIGERT & KO7TZ, supra note 8.
Although Zweigert and Kétz repeat that the “primary aim of comparative law, as of
all sciences, is knowledge,” id. at 15, and that comparative law deals with legal
systems “without having any practical aim in view,” id. at 6, this seems a largely
perfunctory gesture, since the purpose of such knowledge is to extend and enrich the
supply of solutions to practical legal problems. The authors devote the vast majority
of their chapter on the functions and aims of comparative law to a discussion of
these practical, applied “benefits” of comparative law. See id. at 15-27; see also id. at
3 (stating comparativists “have no immediate aim, only the ultimate goal of discover-
ing the truth,” but “if one did want to adduce arguments of utility, comparative law
must be at least as useful as it was [at its inception around 1900]”).

10. See, e.g., Ugo Mattei, Three Patterns of Law: Taxonomy and Change in the
World’s Legal Systems, 45 AM. J. COMP. L. 5 (1997) (constructing new universal tax-
onomy of three legal families: rule of professional law, rule of political law, and rule
of traditional law).

HeinOnline --- 1997 Utah L. Rev. 556 (1997) |




No. 2] NEW APPROACHES 557

nationalist, the comparativist seems a snob or dilettante, as if soci-
ety might be organized through understanding without the taint of
control.

In bringing comparative law and internationalist governance
together, I want to focus on the frame common to both, which we
might put baldly in these terms: there is a problem of order above
states and a problem of understanding between cultures. Once
posed this way, it doesn’t take Freud to wonder about the
internationalist’s relationship to culture or the comparativist’s rela-
tionship to governance. At the very least, these terms are reciprocal
temptations, positioned by each discipline as an external real, forev-
er threatening to erupt into the disciplinary project. My suggestion
is that the internationalist and comparativist share more than they
realize, indeed that they have evolved an uncanny partnership to
manage relations with these parallel threats and temptations.

As a result, the difference I am drawing between international-
ist and comparativist might easily be overstated or misunder-
stood.’! Moreover, the mix and balance of concerns between disci-
plines differs in various national legal traditions. The broad differ-

11. Many comparativists, for example, have shared the utopian aspirations com-
mon among public international lawyers. Immediately after the First World War,
comparative law was thought capable of making a contribution to the effectiveness of
the League of Nations, by promoting a general movement for the unification of law
as a means of reducing international tensions. Hill continues the story:

With rather different aims in mind, American comparatists in the 1950s

suggested that comparative law might be employed for “the promotion of

each of our basic democratic values.” Hazard, having noted that Soviet law
schools were using comparative law to attempt to establish the superiority

of socialist law over bourgeois laws, advanced the following programme:

“It is possible to utilize comparative law in the American law schools

for the same purpose, namely for perfecting American law and for convinc-

ing American law students of the desirability of their system of law. . . . In

this way the study of comparative law could become an instrument in the

current ideological struggle .. ..”

Hill, supra note 8, at 109-10 (quoting Myres S. Mcdougal, The Comparative Study of
Law of Policy Purposes: Value Clarification as an Instrument of Democratic World
Order, 1 AM. J. CoMP. L. 24, 27 (1952) and John N. Hazard, Comparative Law in
Legal Education, 18 U. CHI. L. REV. 264, 273 (1951)). Lambert and Saleilles, the
organizers of the first International Congress of Comparative Law in Paris, in 1900,
believed that their vision of a universal private law of mankind “would soon help to
improve international relations and the standard of living of humanity.” Roman
Tokarczyk, Some Considerations on Comparative Law, 59 REV. JURISPRUDENCE U.P.R.
951, 955 (1990). The memory of these ideological projects may have something to do
with the comparative law mainstream’s enduring reticence to embrace international
governance projects, and a reaction against earlier political engagements—for Ameri-
cans, the 1950s project of anticommunist or, for the German comparative law acade-
my, the 1930s project of apology for national socialism (the role of comparative law
in Nazi Germany is described briefly by Hill, supra note 8, at 110-11).
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ence I have in mind is a matter of style or sensibility or character.
It is not that internationalists are not interested in culture or
comparativists uninterested in power.? It is not that the photogra-
pher is active and the therapist passive—we can imagine soft-spo-
ken internationalists, hoping only to offer opportunities for consen-
sus building or alternative dispute resolution, just as we can
imagine comparativists firmly pursuing projects of intercultural
assimilation.”® In a way the most interesting point is the
photographer’s relative passivity—he’s just taking a picture—and
the therapist’s bold engagement. It turns out, moreover, that inter-
nationalists, like comparativists, come from both “left” and “right.”
The difference between them is one of starting point, emphasis, self-
image, or professional method and perspective. The relation be-
tween them is as much partnership as rivalry. We might best think
of this as a stylistic rivalry between two different disciplinary wills
to power: the comparativist aspiring to understand, the internation-
alist to order.

One starting point, a first hint that the photographer and the
therapist might share more than they let on, might be two terms
which wiggle between their two discourses: “politics” and the “prag-
matic.” Each discipline imagines the terrain of the other as politics,
while both manage the obliquity of their relations to that other
political terrain in the key of pragmatism. For the internationalist,
the local or national is the repository of the political—international
governance will be a matter of consensual structures wrung from
intersovereign political differences.* In this vision there is good

12. Indeed, some comparativists make little effort to conceal their will to power.
An article by Franz Wieacker on the European legal tradition, for example, reads
like a public order polemic of the first order. See Franz Wieacker, Foundations of
European Legal Culture, 38 AM. J. CoOMP. L. 1 (1990). Wieacker urges the world to
adopt Western techniques of rule and administration but what he takes to be the
Western behavior and ethos of “personalism,” “legalism,” and “intellectualism,” includ-
ing the political structures and norms of human rights and the welfare state, without
which, he suggests, not even a minimum tolerable existence is possible.

13. Among internationalists, it is common to picture the international civil ser-
vant poised between these two sensibilities. See, for example, the depiction of the
U.N. Secretary General as “leader” or “clerk” in Leon Gordenker, The Secretary Gen-
eral, in THE UNITED NATIONS, PAST, PRESENT AND FUTURE 104, 108-09 (James
Barros ed., 1972).

14. Oscar Schachter, for example, calls the sources doctrine of international law
“[tlhe principal intellectual instrument in the last century for providing objective
standards of legal validation,” and summarizes the history of the emergence of sourc-
es doctrine as follows: “the powerful ideas of positive science and State sovereignty
were harnessed to create a doctrine for removing subjectivism and morality from the
‘science’ of international law.” OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY
AND PRACTICE 35-36 (1991); see also Alejandro Alvarez, The New International Law,
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politics and bad. Good politics feeds slowly up the representational
chain from local to global; bad politics disrupts this smooth chain,
perhaps by cutting the international free of its roots and consent
and responsibility, by seeking the local from participation or by
aspiring to rule one locale from another without international sanc-
tion. Cultural solidarities present paradigmatic opportunities for
bad politics, like Islamic fundamentalism or Chuck calling from the
kitchen for Betty to mix him another drink. There is also good and
bad culture. Good culture embraces the residual tolerable differenc-
es left after good politics has harmonized preferences for the sake of
the universal, bad culture a warning sign that someone might be
bucking the frame. For the comparativist, by contrast, the political
is the stuff of international governance and imperium. Relations
among legal cultures are historical and might be understood
through a combination of intellectual history and pragmatic
functionalism. Bizarre local symptoms and strange relations receive
a cool, optimistic reception which promises understanding and asks
only expression. International lawyers, political scientists, and re-
gime theorists, however necessary their craft, are all too likely to
medicate the patient, a temptation with which comparativists are
only too familiar.

On the other hand, when international law must relate to cul-
ture rather than to the society it imagines among states, it does so
pragmatically, freating the existence of culture as a limit condition,
asking whether a particular culture has opted out of the system or
the rule, whether cultural difference threatens application of the
law, or whether knowledge of the culture might inform the project
of universal norm generation.”® Of course, these might be good
questions to ask a comparativist. When comparativists engage the
project of governance, they often do so with a certain disdain, offer-
ing themselves for pragmatic use in various projects of practice or
reform, or asking how international governance has affected the re-
ception and development of legal cultures.

The interesting thing is that critical traditions exist within
both disciplines which insist on engagement with what is usually

15 TRANSACTIONS GROTIUS SOC’Y 35, 46 (1930) (writing in 1929 that “[tlhe essential
reform cannot . . . consist in the laying down of rigid juridical rules for all cases,
but rather in the elimination from politics of all arbitrary notions. What is essential
and desirable is that the solution of political problems be governed by rules of moral-
ity, justice and equity”).

15. One can get a good sense of this from the worry expressed throughout the
Henkin, Pugh, Schachter, and Smit textbook about “multiculturalism.” See LoUIlS
HENKIN ET AL., INTERNATIONAL LAW: CASES AND MATERIALS 6-10, 675-76 (3d ed.
1993).
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left to one side. Internationalists are in constant dialogue with crit-
ics who aceuse them, one way or the other, of failing to elevate
themselves above the worlds of national culture and difference,
claiming that international law is all politics, or is Eurocentric, or
hegemonic, and so forth. The internationalist tradition harbors an
ongoing strand which insists on the cultural and the intellectual
against the discipline’s tendency to the instrumental or the techni-
cal. To a certain extent this is the strand carried by international
public law against international private or economic law, by natu-
ralism against positivism, and by a tradition of demystifying re-
formers against formalism.'* However persuasive criticism which
insists that the international engage the cultural “reality” it has
heretofore excluded from its gaze, such criticism is also the easiest
to answer, for it shares in the fantasy of a law which really might
be above politics, might be universal, and so on, as well as in the
image of a cultural realm oblique to the axis of power, available for
representation. One can simply appeal to the critic to join in, add
his or her voice to a project which is always only beginning.

Indeed, we might also write the history of international law as
an effort to embrace differences between cultures, starting with the
religious differences stabilized in the Westphalian settlement of
1648. Dealing with difference, of course, is a rather different optic
from understanding differences, but we should not think interna-
tional lawyers unaware of political and cultural struggle. Where dif-
ference may have been dealt with in an austerely formal way in the
classic international legal order (say between roughly 1880 and
1930), both before and after we find a more mixed pic-
ture—twentieth-century international law has dealt with difference
largely by seeking in one way or another to sidle up to the political,
to come down from the heights of a procedural or formal legal archi-
tecture, to recruit into its folds political and cultural conflicts, while
preserving, indeed precisely to preserve, the viability of the interna-
tional governance project.

Comparative lawyers are in similar dialogue with critics who
charge that they have not sufficiently purged themselves of aspira-
tions to the universal or the will to power, and that they have
therefore not really understood the other, have unwittingly privi-
leged either their own or the other legal culture, have been tainted
by the anti-intellectual temptation to place “doing business- with”
above “understanding,” and so on. These criticisms, however telling,

16. See David W. Kennedy, A New World Order: Yesterday, Today, and Tomor-
row, 4 TRANSNATL L. & CONTEMP. PROBS. 329, 370-74 (1994).
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also meet a ready response. To all of this, the only reasonable re-
sponse can be: Well, let’s try harder, study more rigorously, listen
more carefully, suppress our egos more fully. We should not be sur-
prised to find comparative law preoccupied with an exaggerated
image of its own marginality to governance, compensating in vari-
ous ways, edging up to the political or pragmatic, while preserving
the viability of its-project of erudition and understanding. And in-
deed, methodological strands which seem from the outside either to
eschew or to draw near the practical concerns of governance are
defended in the same terms—as ways of preserving the overall
(therapeutic) posture of disengaged understanding.

The best example is perhaps functionalism. When the interna-
tionalist hears that the comparativist is aligning legal cultures ac-
cording to the different ways they achieve common economic or
political functions, he can only cheer. What could be more conducive
to governance? But functionalism enters comparative law as a
method of understanding, an objective strategy for analytic ego
suppression, perhaps technically useful, but more appropriately
understood as an open-ended project of inquiry and analysis, pre-
cisely as a way of avoiding the temptation to subjective judgment
and premature closure.”” And functionalism is then criticized, in
what its proponents are bound to think is an elaborate misunder-
standing, precisely for its orientation to political outcomes rather
than cultural meanings.®

My sense is that the critical tradition in international law has
been strengthened by breaking out of this pas de deux with the
mainstream. Conventional efforts to renew or rebuke international
law have tended to take two forms: either criticism of what seems
the internal development of international law (largely for philosoph-
ical difficulties or pragmatic failings), seeing issues of cultural en-
gagement, colonialism, etc., as examples or by-products of these
difficulties; or criticism of international law from what is thought to
be the outside (largely for excluding this or that political or cultural
perspective), seeing issues of philosophical or pragmatic incoherence
as by-products of the failure to contextualize. Both of these critical

17. See, e.g., ARTHUR T. VON MEHREN & JAMES R. GORDLEY, THE CIVIL Law
SYSTEM (2d ed. 1977); Arthur T. von Mehren, The Comparative Study of Law, 6 TUL.
Civ. L.F. 43 (1991). .

18. See, e.g., George P. Fletcher, The Universal and the Particular in Legal
Discourse, 1987 BYU L. REV. 335, 335-38 [hereinafter Fletcher, Universal and Par-
ticular]; George P. Fletcher, Law as Discourse, 13 CARDOZO L. REV. 1631, 1631-37
(1992). For a further exploration of the ways in which American functionalism and
its critique participate in projects of disengaged understanding, distancing themselves
from governance, see infra notes 72-75 and accompanying text.
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traditions have something to teach, to be sure. My own sense, how-
ever, is that they may well become stuck if not pursued together.
One more deconstruction of international law (“when we haven’t
even constructed it yet,” in the immortal words of Abe Chayes) is
likely to seem a distraction from the main event, just as one more
indignant claim to have been excluded is likely to be met with an
enthusiastic request to choose representatives and join the party.

The most innovative work associated with the “new approaches
to international law” school has sought to bring these critical tra-
ditions together by showing how the internal contradictions and
pragmatic limitations of international law are connected to its cul-
tural exclusions and how both the identity of the culturally excluded
and the modes of its possible representation are marked by the
contradictions and pragmatic failings of the discourse from which it
seeks recompense or engagement. This is easy to say, but hard to
do. One easily falls back into either an internal critique of the field’s
philosophical failings or an external critique of its failure to engage.
Since my proposal is that a complementary project be pursued in
comparative law, it is worth spending some time reviewing the
strategies taken to do this in international law.

To a certain extent, these strategies may be expressed as meth-
odological precautions or tips. Be wary of accepting either the artifi-
ciality of the field’s internal structure (its amenability to
reimagination and methodological revision) or the reality of the
discipline’s terrain of engagement (its amenability to representation
or inclusion). Seek to link a generalist critique of the local with a
situated critique of the general. Focus on the perspectives common
to both the mainstream and its traditional critics. Worry more
about questions not asked than inadequate answers, and so on.
Similar tips might be offered for comparative renewal: be wary of
treating legal culture as an a priori, treat disciplinary
epistemologies as strategic, ask whether moments of uncovered
misunderstanding or methodological contradiction might be linked
to unstated dreams of power. But such tips quickly fade into the
sort of methodological cliché any careful scholar ought to heed,
hardly a recipe for disciplinary renewal.

In the end, the work itself is likely to be more suggestive for
comparative law than any methodological aphorism. My proposal is
that at least some of the ideas developed in the effort to find new
approaches to international law with which I am most familiar
suggest avenues of useful inquiry for comparative law. This broad
initiative to retell the disciplinary history of international law
against the grain of the prevailing progress narratives, to recapture
earlier confusions or repressions by which the field’s forgetfulness

HeinOnline --- 1997 Utah L. Rev. 562 (1997) |




No. 2] NEW APPROACHES 563

has supported its own will to power, to situate international lawyers
as people with projects, has generated a number of working hypoth-
eses about international law’s relation to culture which might be
stated as follows: (1) international law has a culture and a politics
which is less that of Europe than of the Cosmopolis or the Enlight-
enment;'® (2) treating the local or national or periphery as the site
for something called “culture” or “politics,” which must be “let in” to
the international, is one of the standard rhetorical gestures of cos-
mopolitan government itself; (3) scholars have underestimated the
extent to which local political sensibilities (whether European na-
tional identities or professional cultures of anticolonial struggle)
back formations of engagement with the international order;*® and
(4) specific doctrinal contradictions or philosophical weaknesses
uncovered by internal criticism of the internationalist discipline
often turn out to have been forged in an effort to imagine an order
among those who seemed most culturally different-—placing the
problem of cultural difference at the center, rather than the periph-
ery, of the discipline.”

IIl. INTERNATIONALISM AND CULTURE

International law does not wear its relationship to culture or
difference on its sleeve. It defines itself rather by its relationship to
sovereign states (it is the law of which and to which they are sub-
jects) and by contrast to international politics and domestic law. To
rethink these relations from the perspective of difference and cul-

19. See, e.g., MARTTI KOSKENNIEMI, FROM APOLOGY TO UTOPIA: THE STRUCTURE
OF INTERNATIONAL LEGAL ARGUMENT 1-51 (1989) (analyzing objectivity and distinct
identity of international law); Nathaniel Berman, “But the Alternative is Despair”
European Nationalism in the Modernist Renewal of International Law, 106 HARV. L.
REV. 1792, 1800-08 (1993) (analyzing European nationalism and comparative law
during and after World War I); David Kennedy, The International Style in Postwar
Law & Policy, 1994 UTAH L. REV. 7, 99-103 (studying “intellectual sensibilities of
the largely liberal mainstream international post-World War II intelligentsia”).

20. See Note, supra note 6, at 732-35; see also Chris Tennant, Indigenous Peo-
Dples, International Institutions and the International Legal Literature from 1945-1993,
16 HUM. RTS. Q. 1, 6-12, 49-55 (1994) (examining relationship between indigenous
peoples, international institutions, and literature); Berman, supra note 19, at
1821-27.

21. See, e.g., David Kennedy, Primitive Legal Scholarship, 27 HARV. INTL L.J. 1,
1-98 (1986) (analyzing work of comparative legal scholars prior to 1648); Antony
Anghie, The Heart of My Home: Colonialism, Environmental Damage, and the Nauru
Case, 34 HARV. INTL L.J. 445, 44549 [hereinafter Anghie, Heart of My Home)] (dis-
cussing application of international law to remedy environmental damage); Antony
Anghie, Creating the Nation State: Colonialism and the Making of International Law
(1995) (unpublished S.J.D. dissertation, Harvard Law School) (on file with author)
[hereinafter Anghie, Creating the Nation State].
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ture is a reinterpretive project on which a great deal more work
remains to be done. Before we can model an inquiry into
comparativism’s hidden relationship to governance on the
internationalist’s hidden relationship to culture and cultural differ-
ences, we must disentangle the various techniques developed in the
internationalist tradition to separate the general from what it sees
as a world of particulars, differentiating global and local as a
disjuncture between governance and culture.?? This requires a re-
framing of the discipline’s routine arguments, doctrinal patterns,
professional identities, and institutional cultures every bit as jar-
ring as rethinking comparative law from the point of view of gover-
nance. Still, we can sketch a few of the most familiar techniques of
the international style, in both public international law and interna-
tional economic law.

A. Public International Law: Governance Among
Nations/Culture Within Nations

For public international law, we might begin with the nine-
teenth-century consolidation of a territorial sovereignty, the inter-
national gaining a procedural competence over the boundaries be-
tween sovereigns by forswearing substantive scrutiny of the activi-
ties of sovereigns within their territories.?® This classic system, a
reinterpretation of the Westphalian settlement, remains at the core
of the discipline, having embraced a century of new actors, new
institutions, and new intellectual methods. This classic trade-off
permitted the conceptual extension of an international map of juris-
dictions to the limit of the occupied world.** Cultural differences
between sovereigns became internal matters, while relations be-
tween sovereigns, to the extent they were matters of law rather
than politics, would be based upon a formally imposed similari-
ty—all actors on the international plane would be states, absolute
within their territories, equal before the law. Classic international
law would resolve conflicts between sovereigns primarily by deduc-
tion from the entailments of sovereign authority and the procedural

22. See Riles, supra note 6, at 47-52 (providing alternative reading of mecha-
nisms by which international sustains perspective gradations between international
and local “plane”).

23. On the proceduralization of international law, see, for example,
KOSKENNIEMI, supra note 19, at 1-51; DAVID KENNEDY, INTERNATIONAL LEGAL STRUC-
TURES 109-88 (1987); and VEIJO HEISKANEN, INTERNATIONAL LEGAL TOPICS (1992).

24. See generally ANTHONY CARTY, THE DECAY OF INTERNATIONAL LAW? A REAP-
PRAISAL OF THE LIMITS OF LEGAL IMAGINATION IN INTERNATIONAL AFFAIRS 43-60
(1986) (discussing nineteenth-century doctrine on nature of state territory).
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boundaries of sovereign jurisdiction. As this approach reached an
apogee in the early twentieth century, so did the perceived thinness
of the international legal fabric. Indeed, the sovereign state was no
sooner consolidated as the disciplinary unit of account than it was
disaggregated into a pragmatic bundle of rights and powers.”® The
early twentieth-century discipline was preoccupied with the “sourc-
es” of international law and the corollary project of “codification,”
seeking to build an international normative order on the consent of
those it sought to bind, rendering any legal rule universal and
noncoercive across the terrain of its application.?® Common to
these two sides of the classic system, doctrines of sovereignty and
sources, procedural deduction from sovereignty and a normative
order based on sovereign consent, was a passive image of interna-
tional law—a governance system which did not rule, was precisely
not a vertical authority, but a horizontal public order, disconnected
from matters of subjective politics or culture which themselves
would remain firmly within the reserved domain of sovereign pow-
er.

Also common to these efforts was an international idea about
positivism, which seemed to permit a universal order grounded on a
politics, a history, an authority, which could be understood to be
external to it. The goal is a global order, a governmental instance,
whose norms and institutions will then channel, bind, and define
the sovereigns which create it. This classical order has been vari-
ously defined—as primitive, decentralized, horizontal—but for our
purposes, the key point is that no state would experience itself sub-
mitting to a foreign culture or politics or interest, but rather only to
itself, to the entailments of its own absolute sovereignty or the
norms to which it had consented. The cosmopolitan international
would not be another culture, one culture among many, but would
have no cultural content, no subjective or political preferences of its
own. The camera is simply a mirror.

From a philosophical point of view, this effort may be contradic-
tory—can sovereigns, after all, make a law so powerful they cannot
lift it? Can sovereignty be defined without being bound, affirmed
without being limited? Can a law reflective of sovereignty bind, be

25. This was spurred on by efforts to explain the status of the various non-
sovereign international institutions which had been created during the period in
which the sovereign was consolidated as the only international actor, a process of
interpretation which reached a peak with the League of Nations. See, e.g., P.E.
Corbett, What is the League of Nations?, 1924 BRITISH Y.B. INTL L. 119-48.

26. On the paradoxes of this effort, see David Kennedy, The Sources of Interna-
tional Law, 2 AM. U. J. INTL L. & PoLY 1 (1987).
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enforced, govern? Is international law really law? Can a mirror
rule? A great deal of disciplinary attention has been spent seeking
answers to these and similar questions, and a rich critical and
renewalist tradition in the field has developed by demonstrating the
insufficiency of the latest response. In the event, however, the disci-
pline has by and large simply accepted that there may be no good
theoretical answer, preferring to get on with the project of interna-
tional governance at a technical or pragmatic level-—and who could
argue with that? Taken on its own, it does seem senseless to ask
whether international law is possible in some philosophical sense;
let’s just see if it can be done. One might reasonably object if there
was some subjective or political or cultural bias in the endeavor. On
that score, however, the answer is a practical one. If someone has
been left out, let’s include them. Again, reasonable enough.

A difficulty arises in the relationship between these two prag-
matic claims. The claim that overlooked subject positions might
simply be included seems to imply that assimilation would neither
challenge core elements of the international regime nor require the
foregoing of important cultural values. One might have grounds for
thinking so if one could confidently answer the philosophical ques-
tions about the possibility for a purely procedural, acultural
intersovereign order. When one then turns to reflect on these philo-
sophical questions directly, however, asking whether there really
can be, from a theoretical standpoint, a noncoercive order among
absolute authorities, one is likely to be returned to the practical
observation that such an order does, in fact, seem to exist, and,
paradoxically, must be sufficiently neutral because all these differ-
ent societies have, after all, agreed to go along with it.

The first hints of the importance of the cultural dimension
comes in looking at the chronological and architectural narratives
the discipline uses to assuage uncertainty which arises from this
pragmatic effort to have it both ways. The chronology is a progress
narrative: historically, the international emerges, will be built, will
evolve, slowly as international society moves from primitivism to
maturity.”” All of international legal history chronicles a move-
ment away from politics to law, from religion to reason, from coexis-
tence to cooperation, from philosophy to pragmatism, which situates
the internationalist project forward of the particular.?® Martti

27. See Kennedy, supra note 19, at 7-15 (examining eyolution of international
law through analysis of legal texts of Hans Kelsen and John Jackson); Carl
Landauer, J.L. Brierly and the Modernization of International Law, 25 VAND. J.
TRANSNATL L. 881, 899-910 (discussing J.L. Brierly’s The Law of Nations).

28. For analysis of two breaks forward from politics in the years 1648 and

HeinOnline --- 1997 Utah L. Rev. 566 (1997) |




No. 2] NEW APPROACHES ' 567

Koskenniemi speaks of a repeated narrative move between apology
for an unavoidable politics or particularism and promises of a uni-
versal normative utopia.? It is a chronology confident of the dis-
tinction between the particularities of culture and the generalities
of law, as of the contrast between primitive and modern governmen-
tal forms. But it is also a chronology which models law on the evo-
lution of cultures, models international law precisely as a culture, if
peculiarly the culture of an agnostic enlightenment.

As a result, the metaphorical architecture which accompanies
this story is equally important, an arrangement of planes or levels,
in which politics, religion, or ideology remain matters of domestic
jurisdiction, protected against “intervention” from without and
above. We might think of this classic structure as a geometric ar-
rangement of jurisprudential levels and instances arrayed outward
or downward from a central metropolis to the periphery—only here
the metropolis floats free of any geographical position, embodied in
the decentralized, horizontal, primitive, quasi-governmental bodies
of “the international community.”

In this conception, matters rise to international cognizance in
two ways. Substantively, they may be taken up from the realm of
politics into law, from religion or ideology into principle, from na-
tional interest to universal norm, by consent—consent to the juris-
diction of the International Court of Justice, the norms of the Uni-
versal Declaration of Human Rights, and so on. Procedurally, the
international regime deduces its boundaries and the rights and
duties of relations between absolute and equal powers from the
nature of sovereignty itself.® As a purely procedural order, the

1918, see Kennedy, supra note 21, at 1-13; David Kennedy, The Move to Institutions,
8 CARDOZO L. REV. 841, 84149 (1987); and Kennedy, supra note 16, at 329-75.

29. See KOSKENNIEMI, supra note 19, at 2.

A law which would lack distance from State behaviour, will or interest

would amount to a non-normative apology, a mere sociological description. A

law which would base itself on principles which are unrelated to State

behaviour, will or interest would seem utopian, incapable of demonstrating

its own content in any reliable way. To show that an international law

exists, with some degree of reality, the modern lawyer needs to show that

the law is simultaneously normative and concrete—that it binds a State
regardless of that State’s behaviour, will or interest but that its content can
nevertheless ‘be verified by reference to actual State behaviour, will or inter-

est.

Id.

80. The International Court’s classic procedural jurisprudence of the 1950s and
1960s, parallel to the preoccupations of the International Law Commission with state
responsibility, are illustrative. Think of the Barcelona Traction case, in which the
court differentiated the clear injury sustained by the Belgian shareholders, even by
Belgium, from the question of legal “right” on the “international plane” (Barcelona
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international by definition embodies no preferences other than the
full realization of sovereign equality and autonomy. The architec-
ture, like the chronology, is confident of the distinction between the
cultural and the governmental.

Successfully or not, the basic structural assumptions of interna-
tional law thus seek to externalize differences between societies or
domestic legal systems. The international legal order is universal,
in the sense that it has no particular culture of its own and can
remain agnostic as between cultures. Its content, normative author-
ity, both procedurally and structurally, is the reflection of the sover-
eigns it governs. The pragmatism of its return engagement with
particular disputes, differences, or problems, relies for its dispas-
sionate acceptability on the stability of the boundary between cul-
ture and governance. Sovereigns can be enticed into governance
with the promise that the photographer seeks only a photo. This, of
course, was the foundational principle of the Westphalian sys-
tem—that an order of states could leave religious difference to the
discretion of territorial sovereigns. Sovereigns may be narcissists
but they are not masochists.*

B. Public Law Internationalism Engages Cultural Difference

At the same time, however, international law was never fully
disengaged from intercultural struggles. Many of the substantive
doctrines and debates in international law concern issues of cultural
identity, in establishing the national identities of sovereigns within
and without Europe as well as in managing differences, both among
the nation-states of Europe and between European and non-Europe-
an cultures. One might even say, from Westphalia on, the overt
point of the enterprise was to develop a way of solidifying nations as

Traction, Light and Power Co. (Belg. v. Spain), 1970 1.C.J. 3 (Feb. 5) (second phase));
or, the Nottebohm case, in which the court distinguished Liechtenstein’s clear sover-
eign freedom to treat whomever it wanted as its national for its own internal pur-
poses from its legal “right” to expect other sovereigns to recognize its nationality
decrees for purposes of making a claim on the “international plane” (Nottebohm case
(Liech. v. Guat.), 1955 1.C.J. 4 (Apr. 6) (second phase)). This is most evident in the
doctrines of state responsibility and interstate claims. See KENNEDY, supra note 23,
at 166, 173-88; see also Richard B. Lillich & John M. Paxman, State Responsibility
for Injuries to Aliens Occasioned by Terrorist Activities, 26 AM. U. L. REV. 217,
307-13 (1977) (deploying procedures of state responsibility to compensate for absence
of adequate consensual norms governing terrorism).

31. One might well wonder, however, whether the perceived breakdown of this
classic order by the triumph of international economic law over public international
law has rendered sovereigns masochists in their relations with the “global market,”
playing out reciprocal sadistic urges in the realms of asylum law, immigration, crimi-
nal cooperation against terrorism or drugs, and so forth.
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cultural entities and managing relations between them.®? But
when the internationalist engages cultural difference overtly, under-
standing is less important than managing-—or understanding is only
instrumental to management. The Westphalian solution embodies a
certain systemic agnosticism, or a religiosity, which would only
much later be read as a contending cultural tradition in its own
right. Indeed, it is only after the classic international legal system
consolidated the state sovereign as the only subject of international
law and extended a proceduralized order oblivious to domestic poli-
tics to universal application, equated it with civilization, that it
became both problematic and possible to see this agnosticism as an
expression of European enlightenment culture and colonial power.
Rethinking international law as a method for managing differ-
ences, rather than ignoring or transcending them, is a project which
has only just begun. All too often, the scholarly debate about inter-
national law is confined to routine conflict between defenses of its
overt acultural posture and assertions of cultural relativ-
ism—insistence upon the inassimilable, unrepresentable other of
international law. This repeated dialogue remains satisfying in part
because the internationalist can seem quite defensive about political
or cultural differences which might neither be successfully managed
nor left below the line of sovereignty, displaying anxiety that the
universal project might not have succeeded. The palpable relief with
which so many international legal scholars now announce that the
two main threats to the universality of international law in this
century, from the socialist world and from the post-decolonization
third world, did not in the end materialize cannot help but suggest
a weak spot in the program.®® And there is a parallel defensiveness
in the work of third-world scholars who engage the universal and
pragmatic claims of the international regime, whose efforts since
decolonization to relate international public order to the history of
colonialism have veered wildly between assimilative participation
(the other always already a player, a state, an empire) and a puz-

32. See Anghie, Creating the Nation State, supra note 21 (providing historical
study reinterpreting public international law as effort to accommodate extreme cul-
tural differences).

33. Contemporary international law casebooks take pains to inform students
early on that for all temptations of multiculturalism, the most divergent cultures
have, in fact, accepted the regime to be described. We can read, for instance, that
“contrary to fears expressed during the early years of decolonization, international
law has not been discarded and, instead, its universalism has been established.”
HENKIN ET AL., supra note 15, at 7; see also id. at 4-10 (stating neither Cold War
nor Third World dismissive attitudes presented significant development of interna-
tional law).
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zling combination of the cultural relativism of the historic outsider
and defenses of a classic image .of “sovereignty.”

If we are to go beyond this deadlock, we might begin by listing
international law’s difference-managing strategies. Here are four
which link international law’s internal structure with its relation-
ship to cultural variance: (1) cabining differences within the
boundaries of the state; (2) facilitating assimilation to the state
form; (3) internalizing differences within the international regime
either geographically or substantively; and (4) externalizing differ-
ences as beyond civilization’s pale.

Of the wide range of methods for managing what are under-
stood to be political or cultural differences developed by the disci-
pline in the years since Westphalia, the most significant remain the
two established in the Westphalian period to deal with cultural dif-
ferences within Europe and with the recently discovered cultures of
the “New World.” First, within Europe, religious differences would
be managed by territorial deference, leaving the issue of religious
confession to the territorial sovereign. In the nineteenth century,
this system was consolidated and universalized. In the twentieth
century, by lowering the water line of sovereignty, this structure
has embraced a broader range of political and cultural issues, iden-
tifying various institutions and group formations (NGOs, corpora-
tions, individuals) as “subjects” of international law and regarding
their interactions as forms of sovereign interaction, their norms as
international norms, their judiciaries as international judiciaries,
and so forth.

Second, relations with newly discovered non-European cultures
were doctrinally organized to compel assimilation to the territorial
sovereign form, through submission to conquest or cession, or au-
tonomy. In this way, alternative cultures could be compelled to
internalize their own differences. Once dressed as sovereigns, they
could be treated with a sense of equality and deference which con-
tinues to be cited as humanitarian, tolerant, and accepting.3* In
the twentieth century the extension of compulsory statehood was fa-
cilitated by development of numerous institutional and procedural

34. For example, Vitoria’s attitudes toward Indians are often cited as human-
itarian. Vitoria recognized Indians as sovereigns, but at the same time, this recogni-
tion led him to see the Indians as subject to a natural order which would permit
their slaughter when they did not accept Christian faith after it had been duly ex-
plained to them. See, e.g., G.C. Marks, Indigenous Peoples in International Law: The
Significance of Francisco de Vitoria and Bartolome de las Casas, 13 AUST. Y.B. INTL
L. 1, 37-39 (1992) (noting Vitoria allowed for Indian sovereignty grounded in natural
law).
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techniques to manage internal cultural conflicts or facilitate self-
determination and state building.®

The result in both settings was to render cultural differences
internal to the sovereign form, outside the arena of international
governance, as local matters of politics or culture.*®* Where differ-
ences threatened this form, they would be assimilated to it. Once
differences between cultures were brought within the sovereign
form, international governance could confine itself to bridging par-
ticular disputes between the political interests of various sovereigns
by the reasoned or consensual or universal expressions of a globally
legitimate authority. ’

In this system, most cultural differences simply do not rise to
the level of the international. Differences are manageable when
they can remain internal matters, below the waterline of sovereign-
ty. In most cases, international law will not visibly be involved in
the process of cultural domestication. Sometimes, however, and
especially in exceptional situations which might threaten the placid-
ity of the sovereign fabric itself, international law does become di-
rectly involved in the domestication of difference—in doctrines
about aboriginal cultural practices, in the criteria for effective state-
hood, in the various international regimes of trusteeship and tute-
laggl, in systems of minority protection or self-determination, and so
on.

Once this traditional structure is firmly in place, a universal
and apparently value-free governance system can manage a wide
range of differences. If a state (or “subject” of international law)
disagrees with an international legal norm, in the classic system, it
would simply not be bound by it, or, if it did once consent, would
simply be in violation—in the zone of politics rather than law (and
in the case of indigenous peoples, among others, available for con-
quest in just conflict). In contemporary legal process terms, “actors”
simply make claims, at once political and legal, which might or
might not be reflected back as valid by the decentralized mirror
that is world public order.®® Should a group of states have a differ-

35. For a discussion of the case of Western Sahara, see Nathaniel Berman, Sov-
ereignty in Abeyance: Self-Determination and International Law, 7 WiS. J. INTL L. 51,
96-103 (1988).

36. The development of law about displaced persons which cleanly splits asylum
(a national matter to which one has no international entitlement) from refugee law
(an international matter cut off from both causes and solutions) is a good illustration
of this process. See David Kennedy, International Refugee Protection, 8 HUM. RTS. Q.
1 (1986).

37. See Anghie, Heart of My Home, supra note 21, at 457-60 (discussing inter-
national trusteeship system); Anghie, Creating the Nation State, supra note 21.

38. For example, Myres McDougal reinterprets customary law as “a process of
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ent view of some matter, they can either struggle to make that view
universal, or prevent the international from legislating in this area.
As a result, the international can manage a range of cultural and
political disagreements through an ongoing process of mirroring,
which transforms substantive commitments and subjective prefer-
ences into either normative facts on the international legal plane or
residual matters of domestic politics or ideology, cleanly separated
from the international.

The traditional system could go further, welcoming some differ-
ences of opinion into the web of international rules. In the pre-clas-
sical period, this could be done simply by suggesting that some
nations might be governed by an alternative international law.%
Once the classical system extended itself universally, at least in its
self-image, this was no longer tenable. Rather, one might carve out
a separate geographical terrain of application—for “special” or “re-
gional” customary rules, for example. First Asia, later the Americas
(or at least Latin America), and, more recently, Africa, have all been
thought to be governed by special regional international law. Be-
cause international law reflects the level and geography of consen-
sus, the international need not appear implicated in the political,
economic, or cultural causes and consequences of such a differentia-
tion. Indeed, the terms of much contemporary debate are set by this
framework, opposing a neoliberal cosmopolitan universalism to an
Africa- or Asia-centric relativism. From the internationalist’s point
of view, so long as Africa- or Asia-centrism is framed as a defense of
sovereignty there is no problem. It may be regrettable, backward
looking, and so forth, but it is clearly inside the frame. It may not
show the most advanced artistic taste, but anyone can insist that
their portrait be accurate.

A third difference-managing strategy might be to internalize
differences within the international regime either geographically or
substantively. Although the internationalist project has firmly re-

continuous interaction, of continuous demand and response, in which the decision-
makers of particular nation-states unilaterally put forward claims of the most diverse
and conflicting character,” and other states’ representatives “weigh and appraise these
competing claims . . . and ultimately accept or reject them.” Myres S. McDougal, The
Hydrogen Bomb Tests and the International Law of the Sea, 49 AM. J. INTL L. 356,
3857-58 (1955). In this process, states’ representatives display “mutual toleranc-
es—expressed in countless decisions in foreign offices, national courts, and national
legislatures—which create expectations that effective power will be restrained and
exercised in certain uniformities of pattern” and these tolerances create “expectations
of pattern and uniformity in decision, of practice in accord with rule, commonly re-
garded as law.” Id. at 358 & n.7.
39. See, e.g., The Antelope case, 23 U.S. (10 Wheat.) 66, 72, 76 (1825).
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jected the idea that there might be more than one international
legal order, insisting since the middle of the nineteenth century on
universality, even at great cost to the range of substantive legal
norms, this insistence has been tempered by efforts to recognize
situations of coexistence and cooperation, or of special or regional
custom. The traditional distinctions between the law of peace and
the law of war, or between the law of coexistence and the law of
cooperation, allow an international order to embrace both peace and
war as different statuses for recognized subjects. Through such
mechanisms, states with strong differences can be regulated by a
different set of rules than states whose views are more harmonious
without detracting from the unity and agnosticism of the order as a
whole. These are all efforts to moderate the sacrifice of substantive
depth to procedural breadth without bringing questions of the sub-
stantive relationship between coexistence and cooperation or be-
tween war and peace into the analysis.”* Such situational distinc-
tions may also be coded ideologically or geographically, as, for exam-
ple, in the conventional alignment during the Cold War of “coexis-
tence” for relations between the different social and economic sys-
tems in East and West, and “cooperation” for relations between the
North/West and the South. The effect was to remove international
law during the Cold War from inquiry into the causes and conse-
quences of the bipolar regime, and to promote an alignment of the
North/West with the South without taking sides in the Cold War. In
the post—-Cold War period, this technique has been extended to
embrace overtly political differences as well, as in the distinction
between the law among liberal and illiberal states or among Euro-
pean states and between Western Europe and the ex-socialist states
to the East, which treat cultural and political formations
agnostically, as inert international facts to be accommodated in a
regime of disaggregated sovereignties, while encouraging a deeper

40. A great deal of the cold-war history of international law in the United
States was preoccupied by efforts to determine whether the Soviets should be under-
stood as within the system, in the regime of coexistence, or outside it, hostile to the
idea of law itself. In the end, American international law scholars largely isolated
themselves from the cold-war liberal mainstream by opting for the universality of
their discipline. The main point of the “coexistence/cooperation” distinction was to
preserve a universality in the discipline—the law of both coexistence and cooperation
has no geography. See, e.g., WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF
INTERNATIONAL LAW 15 (1964) (stating international diplomacy of coexistence today
continues classical reasons for avoiding only logical alternative: pursuit of all-out war,
with likelihcod of mutual annihilation). The liberal/illiberal distinction, by contrast,
has a geography. See, e.g., Anne-Marie Slaughter, International Law in a World of
Liberal States, 6 EUR. J. INT'L L. 503, 507-15 (1995).
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and more substantive order within the sphere of “cooperation” or
“liberalism.”

But sometimes international law is also willing to take a
stand—as a general cosmopolitan order, a culture of reasoned gover-
nance, of civilization itself—against particular political or cultural
formations. In such cases it deploys a fourth difference-managing
strategy, the externalization of difference as “beyond the pale” of
civilization. Of course this strategy is most evident in doctrines
relating to outlaw groups: barbarians, pirates, war criminals, or
terrorists.* It is also present in the various substantive doctrines
which have neither arisen through the consensual apparatus of
sources nor been deduced from the nature of sovereignty itself.
These doctrines concern situations which “shock the conscience” of
mankind as a whole, expressing a normative commitment so funda-
mental as not to need codification in a treaty or customary rule.*?

Where such norms play a role, international law is structured
in three steps: (1) a general permission (that which is not expressly
forbidden the sovereign is permitted) built on a structure of implied
norms delimiting the jurisdictions of sovereigns in default of inter-
national rules, (2) a narrow range of consensual norms which have
become universal but cover only a very few cases or are open to
widely divergent interpretations, and (8) a super-norm covering
behavior which “shocks the conscience” of “mankind.” In these very
exceptional moments, the Nuremberg trials offering perhaps the
best illustration, the international presents itself as the embodi-
ment of civilization itself, defending the possibility of legal order
against cultural or political differences which could not be accommo-

41. Cf. B.R. BURG, SODOMY AND THE PIRATE TRADITION: ENGLISH SEA ROVERS IN
THE SEVENTEENTH-CENTURY CARIBBEAN 24 (1995) (stating piracy and highway rob-
bery, among other crimes, most often carried death sentence); ANDREA DWORKIN,
Jews and Homosexuals, in RIGHT-WING WOMEN (1983).

42. See generally LAURI HANNIKAINEN, PEREMPTORY NORMS (JUS COGENS) IN
INTERNATIONAL LAW: HISTORICAL DEVELOPMENT, CRITERIA, PRESENT STATUS 2-16
(1988); HENKIN ET AL., supra note 15, at 91-92 (discussing jus cogens theory that
some aspects of international human rights law may not be derogated in times of
war); SCHACHTER, supra note 14, at 30-31 (same); Gennady M. Danilenko, Interna-
tional Jus Cogens, 2 EUR. J. INT’L L. 42 (1991) (same). In international law cases,
erga omnes rights and severe international crimes have been discussed, for example,
in U.S. Military and Paramilitary Activities (Nicar. v. U.S.), 1986 1.C.J. 14 (June 27)
(separate opinion of Judge Ago) (discussing U.N. Charter’s prohibition of use of force
as characteristic of jus cogens). See also U.S. Diplomatic and Consular Staff in Teh-
ran (U.S. v. Iran), 1980 1.C.J. 3 (May 24) (separate opinion of Judge Lachs) (discuss-
ing dispute over Iran’s holding of U.S. nationals as hostages, contrary to jus cogens);
Barcelona Traction, supra note 30, at 3 (discussing violation of international obliga-
tion to protect foreign investments).
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