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INTRODUCTION

The last few decades have seen an outpouring of literature by economists
and political scientists modelling, describing, and analyzing interest group
influence over governmental decisionmaking.! According to this literature, the
government cannot be trusted to regulate in the public interest. Legislators are
disproportionately influenced by organized interest groups and thus enact
legislation enabling those groups to exact economic rents from others. Agencies
tend to be captured by the firms they regulate and thus promulgate regulations
to benefit those firms even though the regulations are inefficient and exploit
consumers.

This literature purports to do far more than critique seemingly bad results.
It offers an account of the mechanisms by which small groups with few votes
can accomplish what seems paradoxical in a democratic system: a systematic
bias in lawmaking that benefits small groups at the expense of large groups
with more votes. In particular, the literature explains that the political system
allows the exploitation of large diffusely interested majorities because they are
less able to police free riding in political effort than smaller, intensely interested
groups. Modern interest group theory thus offers a compelling explanation for
something we all know is true: our democratic system regularly produces some
" results that appear contrary to the interests of the general public.

1. See infra Section LA.
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In the wake of this literature, a wave of articles by legal scholars in various
areas of law has argued that interest group theory justifies changing judicial
review to make it less deferential to political outcomes. The list of scholars
making this argument is long and impressive, including Erwin Chemerinsky,
Frank Easterbrook, Richard Epstein, William Eskridge, Jonathan Macey, Jerry
Mashaw, Gary Minda, William Page, Martin Shapiro, Bernard Siegan, Cass
Sunstein, and John Wiley.? Similarly impressive are the range and significance
of the legal proposals they advocate. If adopted, their proposals would produce
major changes in constitutional review, antitrust law, and statutory interpreta-
tion.?

My purpose here is to examine whether these proposals are justified. In
particular, I want to address the question whether, if accurate, interest group
theory justifies more intrusive judicial review. As I use the term, more intrusive
judicial review encompasses not only stricter substantive review but also more
aggressive statutory interpretation. Further, my inquiry encompasses proposals
for more intrusive judicial review whether such heightened review would apply
in the general run of cases or only in cases where interest group influence
seems excessive.

In tackling such a broad topic, it is important to stress at the outset the
limits of my inquiry. My focus is solely on whether interest group theory
demonstrates that the proposed changes would be desirable. I do not address
whether the relevant legal authority permits, or even requires, judges to change
their review as proposed.* Nor do I consider whether more intrusive judicial
review might be justified on grounds other than interest group theory. Further,
my analysis is limited to proposals that would make the general stance of the
judiciary more intrusive in the ways described above. This Article thus does
not address (at least not directly) whether interest group theory justifies selec-
tively changing which aspects of the political process the judiciary accords
deference.’ Nor does it address proposals to alter the political process itself

2. See infra Section LB.

3. Seeid.

4. For those who believe that certain of the proposals could not lawfully be implemented by judicial
decision, this Article could be read as addressing the question whether the necessary statutory or constitution-
al amendments are advisable.

5. Anextension of my analysis does, however, seem in order concerning the argument that a different
branch of public choice literature—decision theory-—justifies more intrusive judicial review. I address this
issue in Part V.

6. Ido not, for example, address whether judges should pay more attention to statutory language and
less to legislative history or agency interpretations (or vice versa) on the ground that interest groups have
more (or less) influence on the latter. Nor do I examine whether judges should narrow Congress’ Commerce
Clause authority and strengthen the Tenth Amendment protection of state regulatory authority (or vice versa)
on the ground that interest groups have more (or less) influence on the federal government than on state
governments, These proposals differ from the ones considered in this piece in that they mainly shift lawmak-
ing power from one part of the political process to another, rather than from the political process to the
litigation process.

1 do, however, note that there is considerable dispute about which aspects of the political process are
more susceptible to interest group influence. For the dispute about whether agencies are more susceptible
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by, for example, limiting campaign contributions,’ creating authority for line
item vetoes,® enacting a balanced budget amendment,’ or reforming the proce-
dural and committee rules of legislatures.'

What I do address are the proposals for more intrusive judicial review, the
initial appeal of which seems to follow readily from interest group theory’s
description of the political process. If the political process does not reflect the
will of the people, why should the judiciary defer to it? However, closer
examination reveals that these proposals are misguided for three general sets
of reasons.

First, any defects in the political process identified by interest group theory
depend on implicit normative baselines and thus do not stand independent of
substantive conclusions about the merits of particular political outcomes.
Accordingly, expansions of judicial review cannot meaningfully be limited by
requiring threshold findings of excessive interest group influence. Further, the
use of interest group theory to condemn the political process reflects normative
views that are contestable and may not reflect the views of the polity.

Second, even if interest group theory succeeds in demonstrating defects in
the political process, that would not justify the leap to the conclusion that more
intrusive judicial review would improve lawmaking. The litigation process
cannot be treated as exogenous to interest group theory because that process
is also subject to forms of interest group influence that would be exacerbated
if judicial review became more intrusive. More generally, when one makes the
necessary comparative assessment, interest group theory does not establish (as
it must to justify more intrusive judicial review) that the litigation process is,
overall, less defective than the political process.

Finally, despite some arguments that more intrusive judicial review is
desirable because it would increase the transaction costs of interest group
capture, more intrusive judicial review would have several adverse effects on

than legislatures, compare William Page, Interest Groups, Antitrust, and State Regulation, 1987 DUKE L.J.
618, 632-37 (agencies more susceptible) with Jerry Mashaw, Prodelegation, 1 J.L. ECON. & ORGANIZATION
81, 95-96 (1985) (agencies less susceptible) and John Wiley, A Capture Theory of Antitrust Federalism:
Reply to Professors Page and Spitzer, 61 S. CAL. L. REV. 1327, 1331-33 (1988) (stressing ways in which
agencies less susceptible). For opposing views on whether the federal government is more or less susceptible
than the states, compare RICHARD POSNER, THE FEDERAL COURTS 173 (1985) (states more susceptible
because their smaller size makes transaction costs of capture lower) with RICHARD POSHER, ECONOMIC
ANALYSIS OF LAW 504 (3d ed. 1986) [hereinafter POSNER, ECONOMIC ANALYSIS] (states less susceptible
because their smaller size makes it easier for those exploited by capture to exit) and PETER H. ARANSON,
AMERICAN GOVERNMENT 621 (1981) (drawing similar conclusion). See generally Jonathan Macey, Federal
Deference 1o Local Regulators and the Economic Theory of Regulation: Toward a Public Choice Explana-
tion of Federalism, 76 VA. L. REV. 265, 271-90 (1990) (using interest group theory to predict whether
lawmaking will occur at the federal or state level).

7. See Daniel A. Farber & Philip P. Frickey, The Jurisprudence of Public Choice, 65 TEX. L. REV.
873, 912-14 (1987).

8. See Glen Robinson, Public Choice Speculations on the Item Veto, 74 VA. L. REV. 403 (1988).

9. See JAMES M. BUCHANAN & RICHARD E. WAGNER, DEMOCRACY IN DEFICIT 6-8, 130 (1977).

10. See Susan Rose-Ackerman, Progressive Law and Economics—And the New Administrative Law,
98 YALE L.J. 341, 345-46 n.20 (1988) (collecting sources).
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the transaction costs of legal change. It would sometimes decrease, instead of
increase, the transaction costs of promulgating laws favoring interest groups.
Moreover, where it did increase transaction costs, this effect could perversely
encourage interest group activity, increase the relative advantage of organized
interest groups, and retard the promulgation of laws that benefit the general
public.

After describing interest group theory and the legal proposals to change
judicial review in Part I, this Article addresses each of these points in turn in
Parts II to IV. Part V then extends the analysis to address the claim that
decision theory, the other branch of modern economic literature on public
choice, also justifies more intrusive judicial review.

I. INTEREST GROUP THEORY AND THE PROPOSALS TO CHANGE
JUDICIAL REVIEW

A. Interest Group Theory

The defining theme of the interest group theory of lawmaking is its rejec-
tion of the presumption that the government endeavors to further the public
interest. Rather, under interest group theory, all the participants in the political
process act to further their self-interest.”! Legislators seek to maximize their
chances of reelection. Voters and interest groups seek to maximize their own
well-being at the expense of others. Moreover, regulation is a commodity,
subject to supply and demand like any other commodity. Voters and interest
groups demand the regulatory results that benefit them, and legislators and
agencies supply regulatory results to the highest bidder.!? The results need not
further the public interest.

Indeed, fundamental distortions in the political process may lead to system-
atic divergences from the public interest. Most economic models focus on
“demand side” distortions. Under these models, interest groups influence the
political process (and thus exhibit “demand” for legislation) in a variety of
ways: by voting or mobilizing voters; by undertaking volunteer work for
political candidates; by paying lawmakers in the form of bribes, speaking fees,
supportive advertising, campaign contributions, or offers of future employment;
by pressuring political officials to support or oppose the appointment, promo-

11. See, e.g., DAVID R, MAYHEW, CONGRESS: THE ELECTORAL CONNECTION 5-6, 13-17 (1974); Sam
Peltzman, Toward a More General Theory of Regulation, 19 J.L. & ECON. 211, 212-14 (1976); George
Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3, 3-13 (1971). A disputed
issue is whether agencies act to further their own interests or the interests of their overseeing legislators.
See Peter Aranson et al., A Theory of Legislative Delegation, 68 CORNELL L. REV, 1, 51-52 (1982). In either
case, they remain susceptible to the kinds of influence described in the following textual paragraphs.

12. William M. Landes & Richard A. Posner, The Independent Judiciary in an Interest-Group
Perspective, 18 J.L. & ECON. 875, 877 (1975): Peltzman, supra note 11, at 212-14,
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tion, removal, or budget of regulators; and by influencing the information that
reaches legislators, regulators, and the voting public.’

All this activity requires resources of time or money. More generally,
significant resources must also be expended to surmount the severe information
costs of group political action.* A group must monitor legislatures and agen-
cies both to determine when the group should participate and to ascertain how
the legislator or regulator has acted. Groups must also incur the costs of evalu-
ating the positive and negative consequences of governmental actions for group
members. Finally, a group must bear the costs of communicating this informa-
tion to its voting members, and those voters must bear the costs of absorbing
the information and acting upon it.

An interest group’s willingness to expend resources of time and money is
thus an important determinant of its political influence. This might not seem
troubling: if one assumes that skewed distributions of leisure time and money
do not excessively distort a group’s willingness to expend time and money, then
such a willingness could be taken as an appropriate proxy for the degree of a
group’s interest. The result would be a political process that better balanced
conflicting interests (and better curbed majoritarian exploitation) than one which
simply favored the group having a larger membership. This appears to have
been the premise of earlier political theory that emphasized the value of plural-
ism.”

Howeyver, all groups face a collective action problem that may make a
willingness to expend resources an inaccurate proxy for the degree of group
interest. The problem occurs because laws tend to confer benefits on groups
of persons whether or not those persons contribute to the enactment (or reten-
tion) of the law. Consequently, even if the total benefits the law would confer
on the group exceed the petitioning costs of seeking (or opposing) the relevant
legal change, group members acting rationally but individually may refuse to
incur those petitioning costs.!® No individual member may be willing to incur
all the costs of petitioning activities that would confer net benefits on the group
because each member receives only part of the group benefits. Further, each
member may be unwilling to volunteer her share of petitioning costs both
because her failure to contribute will not exclude her from the benefits of
successful group efforts and because any individual contribution would have

13. See MAYHEW, supra note 11, at 39-41; Gary S. Becker, A Theory of Competition Among Pressure
Groups for Political Influence, 98 Q.J. ECON. 371, 372, 392 (1983); Jonathan R. Macey, Promoting Public-
Regarding Legislation Through Statutory Interpretation, 86 COLUM. L. REV. 223, 230-31 (1986); Page,
supra note 6, at 636 & n.110; Peltzman, supra note 11, at 213-14; Stigler, supra note 11, at 12,

14. See Peltzman, supra note 11, at 213; Stigler, supra note 11, at 11-12.

15. For some sample pluralist works, see ARTHUR F. BENTLEY, THE PROCESS OF GOVERNMENT (1967);
ROBERT A. DAHL, A PREFACE TO DEMOCRATIC THEORY (1956); CHARLES E. LINDBLOM, THE INTELLIGENCE
OF DEMOCRACY (1965); DAVID B. TRUMAN, THE GOVERNMENTAL PROCESS (1953).

16. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION 2, 11-16 (2d ed. 1971).
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little effect on the probability of group success.!” Individual members thus
have an incentive to take a free ride on the efforts of others.!®

The result is that individual decisionmaking may not lead to group action
even though each individual member would be better off if it did. A group may
be able to overcome such free-riding problems if it can reach a collective
agreement to share costs and to monitor and punish members’ failures to
contribute.’® However, such collective efforts to police free riding will them-
selves require resources, which may be difficult to raise because of free-riding
problems.? Further, where cost assessments are based on members’ individual
benefits, collective cost-sharing efforts will also be plagued by each member’s
incentive to understate her share of the benefits of group action.

These collective action problems mean that every greup is likely to invest
less in petitioning efforts than would be necessary to maximize the group’s net
gains from petitioning.?! But small groups with concentrated (high per capita)
interests in lawmaking will come closer to their optimal level of petitioning
than large groups with diffuse (low per capita) interests.?? The reason is that

17. As the above discussion suggests, the foregone contributions can include the failure to vote or to
read about issues.

18. Although this is usually termed the free rider problem, George Stigler has more accurately dubbed
itthe “cheap rider” problem since the group member who does not participate does incur some costs. George
J. Stigler, Free Riders and Collective Action, 5 BELL. J. MGMT. SCI. 359, 359-60 (1974). Nonparticipation
marginally decreases the probability and magnitude of group success and may, to the extent members have
somewhat varying preferences, resultin group action less favorable to that member than would have resulted
had she participated. Id. at 359-62. The point remains, however, that these costs of riding on the efforts
of others can be sufficiently cheap that individual members will not participate despite the clear collective
benefit of group participation.

19, Typical punishments include legal penalties, social sanctions, the threat of violence, and the denial
of noncollective benefits that the group would otherwise confer on individual members. OLSON, supra note
16, at 13, 61-63, 68-76; Becker, supra note 13, at 377 (collecting later sources).

20. Olson predicts that large diffuse groups can succeed in such collective efforts only if they obtain
the resources necessary to police free riding as a byproduct of providing some other service. OLSON, supra
note 16, at 3, 132-59. Some object that this requires that the subsidizing service be provided at supra-
competitive prices, which could be undercut by any competitor that provides the service but does not police
free riding. E.g., RUSSELL HARDIN, COLLECTIVE ACTION 33-34 (1982). But, Olson argues, sometimes such
competition will not pose a problem because the group has market power or enjoys a market advantage
conferred by governmental action because of the group’s petitioning efforts. See OLSON, supra note 16, at
133 n.2. Because preserving such legal market advantages requires maintaining the group’s political clout,
such groups have an ongoing incentive to invest resources to curb free riding.

21. OLSON, supra note 16, at 27-28, 34-35.

22, Id. at 28, 32-33, 35-36; Peltzman, supra note 11, at 212-13; see also DENNIS MUELLER, PUBLIC
CHOICE I, at 310 (1989) (reviewing experimental literature on free riding in prisoners’ dilemma situations).
“Large” and “small” do not refer to the size of a group’s economic assets nor to the number of individuals
the group represents, but rather to how many independent members the groups have. A “small” group has
few independent members; a “large” group has many. An interest group comprising a few corporations
would thus be considered small even though each member corporation has large assets and represents the
interests of numerous shareholders or workers. The key is that each corporation has a hierarchical structure
that allows it to act internally without coordinating independent behavior.

For clarity and emphasis, the discussion in the text contrasts large groups with members who are
uniformly diffusely interested and small groups with intensely interested members. However, obviously some
large groups may have a few members with very high per capita interests in group action. Such groups will
be likely to engage in more petitioning than large, uniformly diffuse groups, and perhaps in more petitioning
than smaller groups with less intense per capita interests. See HARDIN, supra note 20, at 40-42. A group’s
willingness to devote resources to collective action will thus turn not only on group size and on average
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