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INTRODUCTION

The last few decades have seen an outpouring of literature by economists
and political scientists modelling, describing, and analyzing interest group
influence over governmental decisionmaking.! According to this literature, the
government cannot be trusted to regulate in the public interest. Legislators are
disproportionately influenced by organized interest groups and thus enact
legislation enabling those groups to exact economic rents from others. Agencies
tend to be captured by the firms they regulate and thus promulgate regulations
to benefit those firms even though the regulations are inefficient and exploit
consumers.

This literature purports to do far more than critique seemingly bad results.
It offers an account of the mechanisms by which small groups with few votes
can accomplish what seems paradoxical in a democratic system: a systematic
bias in lawmaking that benefits small groups at the expense of large groups
with more votes. In particular, the literature explains that the political system
allows the exploitation of large diffusely interested majorities because they are
less able to police free riding in political effort than smaller, intensely interested
groups. Modern interest group theory thus offers a compelling explanation for
something we all know is true: our democratic system regularly produces some
" results that appear contrary to the interests of the general public.

1. See infra Section LA.
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In the wake of this literature, a wave of articles by legal scholars in various
areas of law has argued that interest group theory justifies changing judicial
review to make it less deferential to political outcomes. The list of scholars
making this argument is long and impressive, including Erwin Chemerinsky,
Frank Easterbrook, Richard Epstein, William Eskridge, Jonathan Macey, Jerry
Mashaw, Gary Minda, William Page, Martin Shapiro, Bernard Siegan, Cass
Sunstein, and John Wiley.? Similarly impressive are the range and significance
of the legal proposals they advocate. If adopted, their proposals would produce
major changes in constitutional review, antitrust law, and statutory interpreta-
tion.?

My purpose here is to examine whether these proposals are justified. In
particular, I want to address the question whether, if accurate, interest group
theory justifies more intrusive judicial review. As I use the term, more intrusive
judicial review encompasses not only stricter substantive review but also more
aggressive statutory interpretation. Further, my inquiry encompasses proposals
for more intrusive judicial review whether such heightened review would apply
in the general run of cases or only in cases where interest group influence
seems excessive.

In tackling such a broad topic, it is important to stress at the outset the
limits of my inquiry. My focus is solely on whether interest group theory
demonstrates that the proposed changes would be desirable. I do not address
whether the relevant legal authority permits, or even requires, judges to change
their review as proposed.* Nor do I consider whether more intrusive judicial
review might be justified on grounds other than interest group theory. Further,
my analysis is limited to proposals that would make the general stance of the
judiciary more intrusive in the ways described above. This Article thus does
not address (at least not directly) whether interest group theory justifies selec-
tively changing which aspects of the political process the judiciary accords
deference.’ Nor does it address proposals to alter the political process itself

2. See infra Section LB.

3. Seeid.

4. For those who believe that certain of the proposals could not lawfully be implemented by judicial
decision, this Article could be read as addressing the question whether the necessary statutory or constitution-
al amendments are advisable.

5. Anextension of my analysis does, however, seem in order concerning the argument that a different
branch of public choice literature—decision theory-—justifies more intrusive judicial review. I address this
issue in Part V.

6. Ido not, for example, address whether judges should pay more attention to statutory language and
less to legislative history or agency interpretations (or vice versa) on the ground that interest groups have
more (or less) influence on the latter. Nor do I examine whether judges should narrow Congress’ Commerce
Clause authority and strengthen the Tenth Amendment protection of state regulatory authority (or vice versa)
on the ground that interest groups have more (or less) influence on the federal government than on state
governments, These proposals differ from the ones considered in this piece in that they mainly shift lawmak-
ing power from one part of the political process to another, rather than from the political process to the
litigation process.

1 do, however, note that there is considerable dispute about which aspects of the political process are
more susceptible to interest group influence. For the dispute about whether agencies are more susceptible
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by, for example, limiting campaign contributions,’ creating authority for line
item vetoes,® enacting a balanced budget amendment,’ or reforming the proce-
dural and committee rules of legislatures.'

What I do address are the proposals for more intrusive judicial review, the
initial appeal of which seems to follow readily from interest group theory’s
description of the political process. If the political process does not reflect the
will of the people, why should the judiciary defer to it? However, closer
examination reveals that these proposals are misguided for three general sets
of reasons.

First, any defects in the political process identified by interest group theory
depend on implicit normative baselines and thus do not stand independent of
substantive conclusions about the merits of particular political outcomes.
Accordingly, expansions of judicial review cannot meaningfully be limited by
requiring threshold findings of excessive interest group influence. Further, the
use of interest group theory to condemn the political process reflects normative
views that are contestable and may not reflect the views of the polity.

Second, even if interest group theory succeeds in demonstrating defects in
the political process, that would not justify the leap to the conclusion that more
intrusive judicial review would improve lawmaking. The litigation process
cannot be treated as exogenous to interest group theory because that process
is also subject to forms of interest group influence that would be exacerbated
if judicial review became more intrusive. More generally, when one makes the
necessary comparative assessment, interest group theory does not establish (as
it must to justify more intrusive judicial review) that the litigation process is,
overall, less defective than the political process.

Finally, despite some arguments that more intrusive judicial review is
desirable because it would increase the transaction costs of interest group
capture, more intrusive judicial review would have several adverse effects on

than legislatures, compare William Page, Interest Groups, Antitrust, and State Regulation, 1987 DUKE L.J.
618, 632-37 (agencies more susceptible) with Jerry Mashaw, Prodelegation, 1 J.L. ECON. & ORGANIZATION
81, 95-96 (1985) (agencies less susceptible) and John Wiley, A Capture Theory of Antitrust Federalism:
Reply to Professors Page and Spitzer, 61 S. CAL. L. REV. 1327, 1331-33 (1988) (stressing ways in which
agencies less susceptible). For opposing views on whether the federal government is more or less susceptible
than the states, compare RICHARD POSNER, THE FEDERAL COURTS 173 (1985) (states more susceptible
because their smaller size makes transaction costs of capture lower) with RICHARD POSHER, ECONOMIC
ANALYSIS OF LAW 504 (3d ed. 1986) [hereinafter POSNER, ECONOMIC ANALYSIS] (states less susceptible
because their smaller size makes it easier for those exploited by capture to exit) and PETER H. ARANSON,
AMERICAN GOVERNMENT 621 (1981) (drawing similar conclusion). See generally Jonathan Macey, Federal
Deference 1o Local Regulators and the Economic Theory of Regulation: Toward a Public Choice Explana-
tion of Federalism, 76 VA. L. REV. 265, 271-90 (1990) (using interest group theory to predict whether
lawmaking will occur at the federal or state level).

7. See Daniel A. Farber & Philip P. Frickey, The Jurisprudence of Public Choice, 65 TEX. L. REV.
873, 912-14 (1987).

8. See Glen Robinson, Public Choice Speculations on the Item Veto, 74 VA. L. REV. 403 (1988).

9. See JAMES M. BUCHANAN & RICHARD E. WAGNER, DEMOCRACY IN DEFICIT 6-8, 130 (1977).

10. See Susan Rose-Ackerman, Progressive Law and Economics—And the New Administrative Law,
98 YALE L.J. 341, 345-46 n.20 (1988) (collecting sources).
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the transaction costs of legal change. It would sometimes decrease, instead of
increase, the transaction costs of promulgating laws favoring interest groups.
Moreover, where it did increase transaction costs, this effect could perversely
encourage interest group activity, increase the relative advantage of organized
interest groups, and retard the promulgation of laws that benefit the general
public.

After describing interest group theory and the legal proposals to change
judicial review in Part I, this Article addresses each of these points in turn in
Parts II to IV. Part V then extends the analysis to address the claim that
decision theory, the other branch of modern economic literature on public
choice, also justifies more intrusive judicial review.

I. INTEREST GROUP THEORY AND THE PROPOSALS TO CHANGE
JUDICIAL REVIEW

A. Interest Group Theory

The defining theme of the interest group theory of lawmaking is its rejec-
tion of the presumption that the government endeavors to further the public
interest. Rather, under interest group theory, all the participants in the political
process act to further their self-interest.”! Legislators seek to maximize their
chances of reelection. Voters and interest groups seek to maximize their own
well-being at the expense of others. Moreover, regulation is a commodity,
subject to supply and demand like any other commodity. Voters and interest
groups demand the regulatory results that benefit them, and legislators and
agencies supply regulatory results to the highest bidder.!? The results need not
further the public interest.

Indeed, fundamental distortions in the political process may lead to system-
atic divergences from the public interest. Most economic models focus on
“demand side” distortions. Under these models, interest groups influence the
political process (and thus exhibit “demand” for legislation) in a variety of
ways: by voting or mobilizing voters; by undertaking volunteer work for
political candidates; by paying lawmakers in the form of bribes, speaking fees,
supportive advertising, campaign contributions, or offers of future employment;
by pressuring political officials to support or oppose the appointment, promo-

11. See, e.g., DAVID R, MAYHEW, CONGRESS: THE ELECTORAL CONNECTION 5-6, 13-17 (1974); Sam
Peltzman, Toward a More General Theory of Regulation, 19 J.L. & ECON. 211, 212-14 (1976); George
Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. SCI. 3, 3-13 (1971). A disputed
issue is whether agencies act to further their own interests or the interests of their overseeing legislators.
See Peter Aranson et al., A Theory of Legislative Delegation, 68 CORNELL L. REV, 1, 51-52 (1982). In either
case, they remain susceptible to the kinds of influence described in the following textual paragraphs.

12. William M. Landes & Richard A. Posner, The Independent Judiciary in an Interest-Group
Perspective, 18 J.L. & ECON. 875, 877 (1975): Peltzman, supra note 11, at 212-14,
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tion, removal, or budget of regulators; and by influencing the information that
reaches legislators, regulators, and the voting public.’

All this activity requires resources of time or money. More generally,
significant resources must also be expended to surmount the severe information
costs of group political action.* A group must monitor legislatures and agen-
cies both to determine when the group should participate and to ascertain how
the legislator or regulator has acted. Groups must also incur the costs of evalu-
ating the positive and negative consequences of governmental actions for group
members. Finally, a group must bear the costs of communicating this informa-
tion to its voting members, and those voters must bear the costs of absorbing
the information and acting upon it.

An interest group’s willingness to expend resources of time and money is
thus an important determinant of its political influence. This might not seem
troubling: if one assumes that skewed distributions of leisure time and money
do not excessively distort a group’s willingness to expend time and money, then
such a willingness could be taken as an appropriate proxy for the degree of a
group’s interest. The result would be a political process that better balanced
conflicting interests (and better curbed majoritarian exploitation) than one which
simply favored the group having a larger membership. This appears to have
been the premise of earlier political theory that emphasized the value of plural-
ism.”

Howeyver, all groups face a collective action problem that may make a
willingness to expend resources an inaccurate proxy for the degree of group
interest. The problem occurs because laws tend to confer benefits on groups
of persons whether or not those persons contribute to the enactment (or reten-
tion) of the law. Consequently, even if the total benefits the law would confer
on the group exceed the petitioning costs of seeking (or opposing) the relevant
legal change, group members acting rationally but individually may refuse to
incur those petitioning costs.!® No individual member may be willing to incur
all the costs of petitioning activities that would confer net benefits on the group
because each member receives only part of the group benefits. Further, each
member may be unwilling to volunteer her share of petitioning costs both
because her failure to contribute will not exclude her from the benefits of
successful group efforts and because any individual contribution would have

13. See MAYHEW, supra note 11, at 39-41; Gary S. Becker, A Theory of Competition Among Pressure
Groups for Political Influence, 98 Q.J. ECON. 371, 372, 392 (1983); Jonathan R. Macey, Promoting Public-
Regarding Legislation Through Statutory Interpretation, 86 COLUM. L. REV. 223, 230-31 (1986); Page,
supra note 6, at 636 & n.110; Peltzman, supra note 11, at 213-14; Stigler, supra note 11, at 12,

14. See Peltzman, supra note 11, at 213; Stigler, supra note 11, at 11-12.

15. For some sample pluralist works, see ARTHUR F. BENTLEY, THE PROCESS OF GOVERNMENT (1967);
ROBERT A. DAHL, A PREFACE TO DEMOCRATIC THEORY (1956); CHARLES E. LINDBLOM, THE INTELLIGENCE
OF DEMOCRACY (1965); DAVID B. TRUMAN, THE GOVERNMENTAL PROCESS (1953).

16. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION 2, 11-16 (2d ed. 1971).
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little effect on the probability of group success.!” Individual members thus
have an incentive to take a free ride on the efforts of others.!®

The result is that individual decisionmaking may not lead to group action
even though each individual member would be better off if it did. A group may
be able to overcome such free-riding problems if it can reach a collective
agreement to share costs and to monitor and punish members’ failures to
contribute.’® However, such collective efforts to police free riding will them-
selves require resources, which may be difficult to raise because of free-riding
problems.? Further, where cost assessments are based on members’ individual
benefits, collective cost-sharing efforts will also be plagued by each member’s
incentive to understate her share of the benefits of group action.

These collective action problems mean that every greup is likely to invest
less in petitioning efforts than would be necessary to maximize the group’s net
gains from petitioning.?! But small groups with concentrated (high per capita)
interests in lawmaking will come closer to their optimal level of petitioning
than large groups with diffuse (low per capita) interests.?? The reason is that

17. As the above discussion suggests, the foregone contributions can include the failure to vote or to
read about issues.

18. Although this is usually termed the free rider problem, George Stigler has more accurately dubbed
itthe “cheap rider” problem since the group member who does not participate does incur some costs. George
J. Stigler, Free Riders and Collective Action, 5 BELL. J. MGMT. SCI. 359, 359-60 (1974). Nonparticipation
marginally decreases the probability and magnitude of group success and may, to the extent members have
somewhat varying preferences, resultin group action less favorable to that member than would have resulted
had she participated. Id. at 359-62. The point remains, however, that these costs of riding on the efforts
of others can be sufficiently cheap that individual members will not participate despite the clear collective
benefit of group participation.

19, Typical punishments include legal penalties, social sanctions, the threat of violence, and the denial
of noncollective benefits that the group would otherwise confer on individual members. OLSON, supra note
16, at 13, 61-63, 68-76; Becker, supra note 13, at 377 (collecting later sources).

20. Olson predicts that large diffuse groups can succeed in such collective efforts only if they obtain
the resources necessary to police free riding as a byproduct of providing some other service. OLSON, supra
note 16, at 3, 132-59. Some object that this requires that the subsidizing service be provided at supra-
competitive prices, which could be undercut by any competitor that provides the service but does not police
free riding. E.g., RUSSELL HARDIN, COLLECTIVE ACTION 33-34 (1982). But, Olson argues, sometimes such
competition will not pose a problem because the group has market power or enjoys a market advantage
conferred by governmental action because of the group’s petitioning efforts. See OLSON, supra note 16, at
133 n.2. Because preserving such legal market advantages requires maintaining the group’s political clout,
such groups have an ongoing incentive to invest resources to curb free riding.

21. OLSON, supra note 16, at 27-28, 34-35.

22, Id. at 28, 32-33, 35-36; Peltzman, supra note 11, at 212-13; see also DENNIS MUELLER, PUBLIC
CHOICE I, at 310 (1989) (reviewing experimental literature on free riding in prisoners’ dilemma situations).
“Large” and “small” do not refer to the size of a group’s economic assets nor to the number of individuals
the group represents, but rather to how many independent members the groups have. A “small” group has
few independent members; a “large” group has many. An interest group comprising a few corporations
would thus be considered small even though each member corporation has large assets and represents the
interests of numerous shareholders or workers. The key is that each corporation has a hierarchical structure
that allows it to act internally without coordinating independent behavior.

For clarity and emphasis, the discussion in the text contrasts large groups with members who are
uniformly diffusely interested and small groups with intensely interested members. However, obviously some
large groups may have a few members with very high per capita interests in group action. Such groups will
be likely to engage in more petitioning than large, uniformly diffuse groups, and perhaps in more petitioning
than smaller groups with less intense per capita interests. See HARDIN, supra note 20, at 40-42. A group’s
willingness to devote resources to collective action will thus turn not only on group size and on average
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large diffuse groups face greater collective action obstacles to group petitioning
in three respects.

First, for any given level of aggregate group benefits, large diffuse groups
are more susceptible to free rider problems because the benefits from seeking
or opposing a particular legal change must be spread over a larger number of
beneficiaries.”® Smaller groups are more likely to have one member who
enjoys such a large share of group benefits that the member has an independent
motive to expend at least some resources on unilaterally seeking or opposing
legal change.” Even if no such single member exists, smaller groups are also
more likely to have members who are sufficiently large in relation to the size
of the group that their failure to contribute resources will be noticed by the
other members. Because other members who notice a failure to contribute may
respond by withdrawing their own sizeable contributions, the members in such
groups have an interdependent motive to expend resources rather than hoping
to free ride on the expenditures of others.® Moreover, the larger and more
diffuse the group, the stronger any incentive to free ride is likely to be.? Thus,
small intense groups trying to curb free riding will generally be able to do so
with smaller penalties and less frequent detection than large diffuse groups.

Second, given a particular incentive to free ride, a larger group will have
a tougher time organizing collective efforts to overcome free riding. Having
a large number of members makes it more difficult and costly to identify
members, reach collective cost-sharing agreements,?” and monitor and punish
free riding. In small groups, free riding will be easier to detect because it has

intensity but on the distribution of intensity throughout the group. See id. at 68, 72-73; OLSON, supra note
16, at 45.

23. See MANCUR OLSON, THE RISE AND DECLINE OF NATIONS 31-34 (1982).

24. See OLSON, supra note 16, at 22, 33-34, 48-50. Groups that have a member with such an indepen-
dent motive are termed “privileged groups.” /d. at 33-34. Even privileged groups will, if they have more
than one member, engage in less petitioning than would be optimal for the group. The reasons are twofold.
First, because even a very large member shares some portion of the benefits of group action, the member
will not take all actions that confer group benefits net of costs. See id. at 3, 27-28, 34-35. Second, the large
member may sometimes fail to take action even when her share of the benefit exceeds the costs because
of breakdowns in bargaining over sharing the costs of action. See id. at 50 n.70; OLSON, supra note 23,
at 33,

25. See generally HARDIN, supra note 20, at 13, 193-95 (noting that cooperative strategy in iterated
prisoner’s dilemma becomes implausible if the number of players is large); MUELLER, supra note 22, at
310 & n.4 (reviewing experimental literature that concludes free riding is less likely when players are
informed about others’ contributions). This interdependent motive to contribute resources, which is similar
to the motive of firms in an oligopolistic market not to cut prices, characterizes what Olson terms “interme-
diate groups.” OLSON, supra note 16, at 43-46. Intermediate groups are not as likely to expend resources
pursuing collective goods as are privileged groups, but are more likely to expend such resources than larger
“latent” groups. Id. at 43-46, 48, 50. Whereas members of intermediate groups might be enticed to expend
resources by the prospect of a collective benefit, a latent group can by definition induce members to
contribute only by threatening coercion or the denial of some noncollective benefit. See id. at 48, 50-51.

26. Size and diffuseness increase the severity of the incentive to free ride by increasing the divergence
between (1) the costs the individual would incur by helping the group and (2) the share of the increase in
expected collective benefits an individual would derive from her efforts. The lower the divergence, the lower
the expected penalty necessary to deter free riding.

27. See OLSON, supra note 16, at 46-48.
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a proportionally larger effect. Small groups also generally have lower organiza-
tional costs, and their members are more likely to have ongoing personal
contact, making monitoring easier and making social sanctions, in particular,
more effective.?®

Finally, for any given level of per capita benefit to group members from
a legal change, a larger group will likely face a smaller opposition that is more
motivated because it suffers greater per capita costs. Hence, large groups are
not just less effective in their own right; they also generally face more effective
opposition than small groups.?”? Assume, for example, the issue is a redistrib-
utive tax that does not increase or decrease total wealth, If the tax confers a
$100 per capita benefit on 80% of the population, then it must inflict at least
a $400 per capita cost on the remaining 20%. In contrast, if the tax confers a
$100 per capita benefit on 20% of the population, it need impose only a $25
per capita cost on the remaining 80%. The 20% group suffering a $400 per
capita cost will be smaller and more intensely interested—and thus a more
effective opposition—than the 80% group suffering a $25 per capita cost.

Large diffusely interested groups will thus tend to be underrepresented.
They will have a harder time collecting the resources necessary to monitor and
evaluate developing issues, make campaign contributions, present information
to voters or officials, and keep group members informed. Their members may
also rationally decide that their diffuse interests are not worth the effort of
reading and writing about, or voting on, the issues. Indeed, their collective
action difficulties may be so great that they fail to invest any resources in
pursuing collectively beneficial legal change.®® Smaller groups with intensely
interested members, while facing collective action problems themselves, are
likely to invest more resources in influencing the government and are thus more
likely to secure favorable governmental action.’!

To be sure, enlarging the size of a group does have some advantages that
tend to offset the disadvantages of increased size: (1) more votes,? (2) some
economies of scale,* and (3) perhaps more total resources.>* The confluence
of these advantages and disadvantages may not benefit small groups per se.
Rather, it may benefit those small to medium-sized groups that enjoy optimal
combinations of free-riding avoidance, weak opposition, voting power,

28. See id. at 62-63; OLSON, supra note 23, at 23-24.

29. See Peltzman, supra note 11, at 213; Stigler, supra note 11, at 12; see also Becker, supra note 13,
at 384-85 & n.11 (arguing that small groups are also advantaged because lower per capita costs they impose
create less real inefficiency).

30. OLSON, supra note 16, at 165-67.

31. Id. at 127-28.

32. See Peltzman, supra note 11, at 214; Stigler, supra note 11, at 13.

33. See OLSON, supra note 16, at 47; Becker, supra note 13, at 380; Peltzman, supra note 11, at 213;
Stigler, supra note 11, at 12,

34. See HARDIN, supra note 20, at 45; Richard Posner, Theories of Economic Regulation, 5 BELL J.
ECON. & MGMT. ScI. 335, 349 (1974).
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resources, and economies of scale.”® This refines one’s understanding of the
problem but renders it no less disturbing. Medium-sized groups with organiza-
tional advantages will still have a disturbing ability to exercise disproportionate
influence. They can use that power to exploit not only groups that are too large
to be cohesive but also groups that are cohesive but too small to have signifi-
cant resources, scale economies, or voting power. Exploitation of the latter
groups is no less disturbing than exploitation of the former. After all, one might
think of “the general public” as the collection of all groups too small (such as
the typical family) or too large (such as consumers) to form effective interest
groups.

The results are little better when one considers the supply side. Considering
the supply side does help explain one thing: how very large diffuse groups
sometimes manage to overcome free-riding problems. Political leaders, theorists
argue, can act as “entrepreneurs” who organize large groups.*¢ But such politi-
cal entrepreneurs must overcome the same information problems facing self-
starting groups: it will be harder to get diffusely interested persons to pay
attention. This will generally make it easier to build political support by
appealing to groups whose members have high per capita interests in govern-

35. See ROBERT E. MCCORMICK & ROBERT D. TOLLISON, POLITICIANS, LEGISLATION, AND THE
ECONOMY 42-44 (1981); Becker, supra note 13, at 380, 395. See generally Peltzman, supra note 11, at 212
(describing interest group theory as “ultimately a theory of the optimum size of effective political coali-
tions”). Other factors can also influence the likelihood of a group being well organized. For example, groups
whose members are widely spread geographically generally face higher organizational costs and are less
well organized than groups concentrated in a small geographic region. See MUELLER, supra note 22, at 239.
Some groups may also enjoy an advantage because they have already incurred the startup costs of lobbying
as a byproduct of performing some other function. See Robert D. Tollison, Rent Seeking: A Survey, 35
KYKLOS 575, 590 (1982).

36. HARDIN, supra note 20, at 35-37; KAY L. SCHLOZMAN & JOHN T. TIERNEY, ORGANIZED INTERESTS
AND AMERICAN DEMOCRACY 84-85 (1986); James Q. Wilson, The Politics of Regulation, in THE POLITICS
OF REGULATION 357, 370-71 (James Q. Wilson ed., 1980). A quite distinct recent theory is that politician-
entrepreneurs do not just build political support by supplying certain groups with rent-creating regulations
but also extract rents from groups by threatening regulation or taxation that will harm those groups unless
they pay off the politician in votes, campaign contributions, or other monetary payments. See Fred S.
McChesney, Regulation, Taxes, and Political Extortion, in REGULATION AND THE REAGAN ERA 223 (Roger
E. Meiners & Bruce Yandle eds., 1989) [hereinafter McChesney, Regulation, Taxes]; Fred S. McChesney,
Rent Extraction and Rent Creation in the Economic Theory of Regulation, 16 J. LEGAL STUD. 101 (1987)
[hereinafter McChesney, Rent Extraction). Although intriguing, McChesney’s theory has no clear connection
to the interest group argument for expanding judicial review. Unlike interest group theory, McChesney’s
extraction theory would suggest that organized groups are likely to be the most abused, since they are best
able to collect the payoffs. See Fred S. McChesney, Rent Extraction and Interest-Group Organization in
a Coasean Model of Regulation, 20 J. LEGAL STUD. 73, 84-89 (1991). Further, the threats normally are not
carried out, see McChesney, Rent Extraction, supra, at 109, and may take the form of either threats to
impose laws that harm target groups or threats to remove laws that benefit target groups, see McChesney,
Regulation, Taxes, supra, at 228-29; McChesney, Rent Extraction, supra, at 105. Because the laws threatened
to be imposed or removed might be desirable or undesirable (under whatever standards the judges will
employ), and because the removal of laws is hard to review, expanding judicial review will not always be
relevant. Expanded judicial review might reduce the credibility of threats to impose laws that judges will
regard as undesirable, see McChesney, Regulation, Taxes, supra, at 230; McChesney, Rent Extraction, supra,
at 109, but it would not affect (and under some proposals might enhance) threats to impose legal changes
that judges would approve. Moreover, expanded judicial review would seem to create a new opportunity
for other persons to extract rents by threatening to bring litigation seeking legal changes that judges will
regard as desirable but which harm target groups.
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mental action than by attempting to stir the rationally apathetic general pub-
lic.’” The supply side theory thus adds nuance to the explanation of how
groups become organized, but does not contradict the theory that certain interest
groups will exercise disproportionate influence.

Moreover, the structure of the supply side creates some additional problems.
First, supply structure creates the problem of issue bundling.3® Voting normal-
ly requires a choice among a limited set of candidates, each of whom offers
a package of positions. Thus, even a perfectly informed voter can often do no
better than to choose between candidates based on the issues that intensely
interest the voter, even though a candidate’s positions on other issues harm the
voter in more diffuse ways.*’ To the extent this happens, the diffuse interests
can be systematically underrepresented even if voters face no collective action
problem in informing themselves and taking the time to vote.*!

Second, territorial representation furthers “pork barrel” politics. Each
representative has an incentive to support legislation favoring her district.?
The concentrated benefits to that district’s constituents will be larger and easier
to communicate than the diffuse costs inflicted on other districts. It will also
be relatively easy for a district representative to claim credit for legislation
conferring localized benefits: who else could have been behind it? It will be
harder for any single legislator to claim—or be tagged with—responsibility for
legislation when its benefits or costs are spread throughout all districts.** In
effect, each district will be an interest group that, compared to the group
encompassing all other districts, is relatively small and intensely interested in
its own local projects.

37. See ARANSON, supra note 6, at 234-36; MAYHEW, supra note 11, at 137; James D. Gwartney &
Richard E. Wagner, Public Choice and the Conduct of Representative Government, in PUBLIC CHOICE AND
CONSTITUTIONAL ECONOMICS 3, 19-20 (James D. Gwartney & Richard E. Wagner eds., 1988).

38. See OLSON, supra note 16, at 176-78 (concluding that entrepreneurial argument does not undermine
his general theory); Tollison, supra note 35, at 594 (concluding that supply side forces will not eliminate
rent seeking by interest groups).

39, See Gwartney & Wagner, supra note 37, at 10, 19; Tollison, supra note 35, at 594.

40. Where parties compete on the relevant issues, this can be regarded as a form of implicit logrolling,
where each citizen trades her vote on the issues of diffuse interest for the votes of others on issues of intense
interest to her. See ALBERT BRETON, THE ECONOMIC THEORY OF REPRESENTATIVE GOVERNMENT 155-57
(1974); MUELLER, supra note 22, at 183. From a utilitarian perspective, logrolling can be beneficial or
harmful depending on the externalities imposed on nontraders. See id. at 83.

41. Such single-issue voting is even more likely given actual information costs. See generally Roger
D. Congleton, Information, Special Interests, and Single-Issue Voting, 69 PUB. CHOICE 39 (1991). Another
problem with issue bundling is that it means elections send very unclear signals about what legislators should
be supplying. Candidates and elected officials know whether they won or lost but cannot discern from the
election alone which issues led to that result. Consequently, a group that can communicate the preferences
of its voting members to candidates and elected officials might enjoy an influence greater than the votes
they can actually deliver. Because interest groups with intensely interested members are better able to fund
such communications, this gives them another advantage.

42, See MAYHEW, supra note 11, at 53-56; OLSON, supra note 23, at 51-52,

43, See MAYHEW, supra note 11, at 59-60.
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Third, committee structure can exacerbate interest group influence.*
Committee membership rarely represents a cross-section of the legislature.
Instead, legislators tend to self-select into those committees in which their
supporters have the greatest stakes. Legislators elected by farmers, for example,
join agricultural committees. Because, compared to other legislators, committee
members have more influence over legislation germane to their committees, the
committee structure can help an interest group with political dominance in a
single district extend its influence across the entire state or nation encompassed
by the legislature.

Fourth, legislative oversight of agencies means that, to some extent, un-
elected regulators are accountable to the legislature,* and are thus indirectly
influenced by the interest groups that influence legislators.* Indeed, because
the oversight committee will likely consist of those legislators supported by the
relevant special interest groups, the agency may be influenced more dispropor-
tionately than the legislature as a whole.*’” Further, delegating authority to
agencies may, in some instances, exacerbate interest group problems by helping
legislators avoid the public perception that the legislators are responsible for
the regulatory costs.*®

As aresult, certain groups enjoy organizational advantages that enable them
to exercise “disproportionate” influence on politicians and regulators and thus
secure laws favoring their interests even when those laws injure large groups
with diffuse interests (e.g., the general public) and impose a net loss on soci-
ety.* This means that many statutes and regulations are enacted (or defeated)
not to benefit the general public, but to help a special interest group exact
economic rents from the larger society.

To be sure, the literature also suggests that “capture” by one group will
never be complete.®® Interest groups always face some opposition, even if
relatively underrepresented, and efforts to garner income through increased

44. See Jonathan Macey, Public Choice, 74 CORNELL L. REV. 53, 55-56 (1988); William H. Riker &
Barry R. Weingast, Constitutional Regulation of Legislative Choice, 74 VA. L. REV. 373, 386-87 (1988).
See generally William N. Eskridge, Jr., Overriding Supreme Court Statutory Interpretation Decisions, 101
YALE L.J. (forthcoming November 1991) (reviewing and critiquing literature on whether committee structure
exacerbates interest group influence).

45. See, e.g., Matthew D. McCubbins et al., Administrative Procedures as Instruments of Political
Control, 3 J.L. ECON. & ORGANIZATION 243 (1987); Barry R. Weingast & William J. Marshall, The
Industrial Organization of Congress, 96 J. POL. ECON. 132 (1988).

46. See Bruce L. Benson & M.L. Greenhut, Special Interests, Bureaucrats, and Antitrust in ANTITRUST
AND REGULATION 53, 74-76 (Ronald E. Grieson ed., 1986).

47. See Gwartney & Wagner, supra note 37, at 16. Thus, even if, as William Eskridge argues, the
preferences of the full legislature constrain committees in enacting statutes, see Eskridge, Overriding the
Courts, supra note 44, committees may still exercise disproportionate political influence through their
oversight of agencies.

48. Sece Aranson et al., supra note 11, at 55-62; Matthew L. Spitzer, Antitrust Federalism and Rational
Choice Political Economy, 61 S. CAL. L. REV. 1293, 1305-09 (1988) (collecting and describing literature).

49. See OLSON, supra note 16, at 27-28; Stigler, supra note 11, at 3, 10-13; Wilson, supra note 36,
at 369-70.

50. MUELLER, supra note 22, at 236-38; Becker, supra note 13, at 372-73; Spitzer, supra note 48, at
1304-05 (collecting and describing literature).
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political pressure face declining marginal benefits and rising marginal costs.>!
Consequently, interest group theory predicts that regulations will reflect com-
promises through which regulatory benefits are distributed among various
groups depending on the marginal returns the groups can offer the legislators
or regulators.>

Nonetheless, the disproportionate influence of well-organized interest
groups is disturbing, It suggests that legal change is likely to harm the general
public when the benefits of the change are concentrated and the costs are
diffuse.”® Similarly, it suggests that opposition to legal change (or to imple-
mentation of a change) is likely to harm the general public when the change
confers diffuse benefits and concentrated costs.* Not only do the regulatory
outcomes in such situations seem suspect, but the “rent-seeking” activity
encouraged by the political system seems socially wasteful.5

Of course, this picture of the political process is hardly uncontroversial.
Others have argued that interest group theory offers a simplistic and often
inaccurate account of the political process. These scholars convincingly demon-
strate that noneconomic factors such as altruism and ideology play at least some
role in political participation and decisionmaking, and that the preferences of
regulators and the general public sometimes prevail over the preferences of
interest groups.® Their analysis thus suggests that interest group theory, even
if qualified to account for “incomplete” capture, cannot offer a complete theory
of regulation. Still, these scholars do not disprove the point that the economic
benefits and costs of political organization play a strong role and that special
interest groups often take advantage of these economic factors to exercise
disproportionate political influence.”’

In any event, I do not wish to enter the empirical debate about the extent
to which economic versus noneconomic factors play a role in political decision-

51. MCCORMICK & TOLLISON, supra note 35, at 33-34; Becker, supra note 13, at 378-79, 395; Spitzer,
supra note 48, at 1305 n.61.

52. MUELLER, supra note 22, at 236; Spitzer, supra note 48, at 1305.

53. MICHAEL T. HAYES, LOBBYISTS AND LEGISLATORS 99-102 (1981); SCHLOZMAN & TIERNEY, supra
note 36, at 84; Wilson, supra note 36, at 369-70.

54. As should be evident from the foregoing analysis, interest group theory applies to efforts to block
as well as efforts to secure government action. See Peter L. Kahn, The Politics of Unregulation, 75 CORNELL
L. REv. 280, 284-85, 291-92, 312 (1990). Indeed, the leading empirical study suggests that interest groups
are particularly effective in blocking government action. See SCHLOZMAN & TIERNEY, supra note 36, at
314-15, 395-96, 398.

55. See MUELLER, supra note 22, at 229-35; Gwartney & Wagner, supra note 37, at 22-23; Tollison,
supra note 35, at 576-83.

56. See Farber & Frickey, supra note 7, at 887-90, 893-901; Herbert Hovenkamp, Legislation, Well-
Being, and Public Choice, 57 U. CHI. L. REV. 63, 88 & n.56 (1990); Mark Kelman, On Democracy-Bashing:
A Skeptical Look at the Theoretical and “Empirical” Practice of the Public Choice Movement, 74 VA. L.
REV. 199, 214-23 (1988); Edward L. Rubin, Beyond Public Choice, 66 N.Y.U. L. REV. 1, 2 & n.3, 12-45
(1991).

57. Farber and Frickey explicitly note that their critique does not imply that such factors are unimpor-
tant, only that they are not the sole determinants of government action. See Farber & Frickey, supra note
7, at 900-01.
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making.® My purpose is rather to address the normative question whether,
assuming one accepts its empirical claims, interest group theory justifies more
intrusive judicial review. For that purpose, I assume that to a substantial extent
interest group theory accurately describes the political process.

B. The Proposals to Change Judicial Review

Not surprisingly, the critique of the democratic political system offered by
interest group theory has been used by many legal scholars to argue for more
intrusive judicial review.”® One camp of prominent scholars employs interest
group theory to justify heightened constitutional scrutiny. Erwin Chemerinsky
argues that the susceptibility of the politically accountable branches to interest
group pressure undermines the case for deferential constitutional review.®
Richard Epstein advocates far-reaching substantive judicial review under the
Takings and Contract Clauses to curb rent seeking.®! Jerry Mashaw uses inter-
est group theory to support his argument that the Supreme Court should
invalidate some “private-regarding” legislation.®? Martin Shapiro argues that,
at least in the First Amendment area, the Court should not defer to a political
process driven by interest group politics but rather should advance the cause
of the groups the political process underrepresents.®® Bernard Siegan believes
that interest group theory helps justify a return to Lochner-era substantive due
process review of economic regulation.* Finally, Cass Sunstein argues that
more rigorous constitutional scrutiny is needed to invalidate legislation that
rewards the raw political power of interest groups.®

58. Those interested in that question may wish to consult Mashaw’s thoughtful analysis of Farber and
Frickey’s claims. See Jerry L. Mashaw, The Economics of Politics and the Understanding of Public Law,
65 CHI.-KENT L. REV. 123, 141-50 (1989).

59. In addition to relying on the need to restrain interest groups, many of these scholars also support
their proposals with various other legal, historical, and theoretical arguments that I do not describe because
such arguments are beyond the scope of this Article. I examine their proposals only to the extent they rely
on interest group theory as an independent affirmative justification for the change in judicial review; the
proposals might well be justifiable on other grounds.

60. See Erwin Chemerinsky, The Supreme Court, 1988 Term—¥Foreword: The Vanishing Constitution,
103 HARvV. L. REV. 43, 46-47, 78, 80-81 (1989).

61. See RICHARD A. EPSTEIN, TAKINGS (1985) [hereinafter EPSTEIN, TAKINGS]; Richard A. Epstein,
Toward a Revitalization of the Contract Clause, 51 U. CHL L. REV. 703, 705-17 (1984). Since, under
Epstein’s theory, “/a]ll regulations, all taxes, and all modifications of liability rules are takings of private
property prima facie compensable by the state,” EPSTEIN, TAKINGS, supra, at 95, the judicial review he
advocates reaches much farther than its basis in the takings and contract clauses might suggest.

62. See Jerry L. Mashaw, Constitutional Deregulation: Notes Toward a Public, Public Law, 54 TUL.
L. REV. 849, 874-75 (1980); Mashaw, supra note 58, at 146 n.66.

63. See MARTIN SHAPIRO, FREEDOM OF SPEECH: THE SUFREME COURT AND JUDICIAL REVIEW 2, 17-25,
31-40 (1966).

64. See BERNARD H. SIEGAN, ECONOMIC LIBERTIES AND THE CONSTITUTION 265-303 (1980).

65. See Cass R. Sunstein, Interest Groups in American Public Law, 38 STAN. L. REV. 29 (1985)
[hereinafter Sunstein, Interest Groups); Cass R. Sunstein, Naked Preferences and the Constitution, 84
COLUM. L. REV. 1689 (1984) [hereinafter Sunstein, Naked Preferences).
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Others argue that antitrust law provides the appropriate vehicle for judicial
policing of interest group capture. Some urge creating such a vehicle by
reformulating the antitrust immunity currently accorded “state action.” John
Wiley, for example, would have judges subject any state and local regulation
that resulted from producer capture to antitrust efficiency review. Frank
Easterbrook appears to agree.S’ William Page advocates rooting out interest
group capture by subjecting state and local regulation to an antitrust “hard
look” doctrine, which would invalidate inefficient regulations unless the state
legislature clearly articulated its desire to be anticompetitive.®® Some advocate
other changes in federal antitrust review that would deter interest group capture
not only of state and local governments, but of the federal government as well.
Gary Minda, for example, advocates curbing interest group influence by
restricting the immunity from antitrust liability that is currently accorded efforts
to petition the government for anticompetitive regulation.®® He also advocates
that courts police interest group capture of federal laws by liberally invoking
the presumption against implied exceptions to antitrust law and even by invali-
dating federal statutes that are the result of producer capture and conflict with
federal antitrust policy.”

Finally, some argue that judges should employ the tools of statutory
interpretation to render interest group capture more difficult or less effective.
Frank Easterbrook and Cass Sunstein advocate narrowly construing statutes that
represent interest group transfers.”’ Jonathan Macey argues that, because
judges cannot determine whether a statute benefits the public interest or a
special interest group, courts should narrowly construe all statutes in derogation
of the common law.” William Eskridge has sketched out the most nuanced

66. See John S. Wiley, Jr., A Capuure Theory of Antitrust Federalism, 99 HARV. L. REV. 713, 743-44
(1986).

67. See Frank H. Easterbrook, The Supreme Court, 1983 Term—Foreword: The Court and the
Economic System, 98 HARV. L. REV. 4, 51-54 (1984).

68. See William H. Page, Antitrust, Federalism, and the Regulatory Process, 61 B.U. L. REV. 1099,
1109-15, 1122-25 (1981).

69. See Gary Minda, Interest Groups, Political Freedom, and Antitrust, 41 HASTINGS L.J. 905, 935-37,
945-52, 1013-28 (1990).

70. See id. at 1020. Minda does not explain how the federal antitrust statutes could possibly provide
courts with authority to invalidate other, subsequently enacted, federal statutes.

71, See Easterbrook, supra note 67, at 15-18; Cass R. Sunstein, Interpreting Statutes in the Regulatory
State, 103 HARV. L. REV. 405, 471, 486 (1989).

72, See Macey, supra note 13, at 228 n.29, 252; see also Mashaw, supra note 58, at 134-35 (judges
with interest group theory view should narrowly construe statutes). Macey also argues that interpreting
statutes according to their stated purpose will limit interest group capture. See Macey, supra, at 227, 238,
250-56. This argument, first sketched out by Richard Posner, see Richard Posner, Economics, Politics, and
the Reading of Statutes and the Constitution, 49 U. CHI. L. REV. 263, 286 (1982), seems unobjectionable
because it relies only on the proposition that such interpretation alleviates the information cost problems
of politics by forcing interest groups and politicians to publicize any nefarious purpose a “captured” statute
has. Others have, however, read Macey as embracing a far more active stance: empowering courts to
interpret statutes according to whatever purpose the judge believes is public regarding. See Mashaw, supra
note 58, at 153-56. To the extent the latter interpretation of Macey’s argument is correct, the objections I
lay out in Parts II to IV apply.
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approach. He supports, albeit tentatively, narrowly interpreting statutes when
the benefits are concentrated and the costs distributed, and broadly interpreting
statutes when the benefits are distributed and the costs are concentrated.”

These various proposals have many dissimilarities but share one unifying
feature: they would expand the lawmaking power of the judiciary. This feature
is most evident in the proposals to expand constitutional and antitrust review,
for those proposals would expand the set of cases where judges could strike
down laws on substantive grounds. But the same is also true for the proposals
advocating aggressive statutory interpretation. Construing statutes broadly or
narrowly gives judges the authority to expand the reach of some statutes and
to partially negate the reach of others. Further, narrowly construing any statute
effectively transfers power to the judicially managed common law process
which provides much of the background regulation.

True, the legislature may override statutory constructions it dislikes. But
it is also true that the nation may override constitutional or antitrust decisions
it dislikes. In all these cases, there are obstacles to overriding the courts. In the
constitutional case, a supermajority of the Congress and the states must approve
a constitutional amendment.” In the antitrust case, a bill must be approved
by both houses of Congress and signed by the President (or passed by a super-
majority over a veto) when there are many other bills competing for attention
on a crowded agenda. And, in the statutory construction case, the obstacle is
much the same as in the antitrust case except that action from the state legisla-
ture and executive will suffice to overturn judicial interpretations of state
statutes. Clearly, the obstacles to overriding statutory construction are lower
than the obstacles to overriding other judicial decisions, but that merely demon-
strates that the power to interpret the Constitution and antitrust laws confers
a greater degree of potential lawmaking authority than the generic power to
interpret statutes.” Moreover, even when the legislature does override a
court’s statutory construction, such legislative action takes time and, in the
meantime, the judicial construction is binding law.

Accordingly, the discussion that follows denies the relevance of a distinc-
tion implicit in much of the literature: a distinction which asserts that, even if

73. See William N. Eskridge, Jr., Politics Without Romance: Implications of Public Choice Theory for
Statutory Interpretation, 74 VA, L. REV. 275, 279, 298-99, 303-09, 324-25 (1988).

74. See infra note 289. Although the obstacles are relatively high, the Eleventh, Fourteenth, Sixteenth,
and Twenty-sixth Amendments all managed to overcome them to override Supreme Court decisions. See
Michael J. Klarman, The Puzzling Resistance to Political Process Theory, 77 VA. L. REV. 747, 776 & n.128
(1991).

75. Fora public choice description of the difference in the lawmaking authority that courts can exercise
in statutory versus constitutional cases, see infra text accompanying notes 287-90. Antitrust review also
confers greater potential lawmaking power than does statutory interpretation in that under the antitrust
proposals courts could employ antitrust review to invalidate, rather than just narrow, a range of state statutes
and regulations and could punish interest group activity producing anticompetitive federal or state law.
Moreover, in exercising the power of statutory interpretation, federal courts could sometimes be overridden
by state legislatures as well as Congress and would have to defer to state court interpretations of state
statutes and regulations.
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interest group theory does not justify more rigorous constitutional scrutiny, it
does justify expanded antitrust review or more aggressive statutory interpreta-
tion.” In my view, such distinctions are, for the purposes of the present dis-
cussion, unwarranted.”” More aggressive statutory interpretation and expanded
antitrust review are, to be sure, milder enlargements of judicial lawmaking
power than making constitutional review more rigorous. But if interest group
theory provides no reason to think a major transfer of lawmaking power from
the political process to the litigation process would be an improvement, then
it provides no reason to think a minor transfer would be an improvement either.
The encroachment on the political process may be less offensive, but that does
not make it unoffensive or desirable. Conversely, if one thought the minor
transfer implicit in more aggressive statutory interpretation (or expanded
antitrust review) were an improvement, then it would seem that the more major
transfer of expanding constitutional review would also be desirable. Indeed,
more of a good thing would seem even better. The fact that judges’ statutory
interpretation or antitrust decisions can be overruled by the legislature hardly
seems an argument for preferring such review to intrusive constitutional review
if one accepts the premise (necessary to justify more aggressive statutory
construction or expanded antitrust review) that judges make better decisions
than legislatures.

Although it seems clear to me that the various proposals exhort judges to
defer less than they do now, one might object that what I have described is not
an expansion of judicial lawmaking power because judges must already make
law in interpreting the ubiquitous ambiguity of statutes and the Constitution.”
But if that is so, there is no reason to invoke interest group theory as an
independent justification for an expansive judicial lawmaking power. In any
event, it is decidedly not my intent to develop here a general theory of constitu-

76. See, e.g., Wiley, supra note 66, at 779.

77. They may of course be warranted if the question is whether judges have the legal authority to adopt
the proposals.

78. See, e.g., Chemerinsky, supra note 60, at 90-96, 99-102; Martha A. Field, Sources of Law: The
Scope of Federal Common Law, 99 HARV. L. REV. 881, 887-88, 890-96, 927-50 (1986). From an opposite
perspective, one might object that narrowing statutory construction is not an expansion of judicial lawmaking
authority because, given the ubiquitous ambiguity of statutes, anything other than narrow statutory construc-
tion involves judicial lawmaking. But since the proposals call for narrowing only some statutes, generally
based on interest group criteria, the proposals contemplate constructions more narrow than would be
suggested by a fair reading of the statute. This, coupled with the fact that the proposals would have judges
select which statutes to narrow, implies an expansion of judicial lawmaking power.

Moreover, even if what were at issue was a proposal to have judges read all statutes narrowly, my
response would parallel the response in the text. If one accepts the underlying interpretive theory, the
argument for this proposal does not require interest group theory and is not aided by it; if one is not
persuaded by the underlying interpretive theory, then one should not be misled by interest group theory into
adopting the proposal. For example, if one instead believes that judges can accurately assess legislative
meanings beyond the most narrow reading of statutory language, then narrowing statutory construction
denies the implementation of some of this legislative meaning and constitutes an expansion of judicial
lawmaking power that must be justified on some other grounds. This Article argues that interest group theory
does not provide those grounds.
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tional or statutory interpretation.” Rather, I propose to make the more limited
point that interest group theory provides no persuasive grounds to alter whatev-
er conclusions one would otherwise reach about judicial lawmaking authority.
If you believe that statutes and the Constitution grant judges authority only to
implement the specific intentions of those who promulgated the law, or only
to exercise a tightly bounded interstitial lawmaking power, interest group theory
should not persuade you to approve of more intrusive judicial review. If you
believe that statutes and the Constitution confer relatively broad judicial law-
making authority, interest group theory should neither make you more confident
about that belief nor persuade you to expand that authority even more broadly.
Further, under any view, interest group theory should not persuade you that
judges should change how they exercise their lawmaking power by, for exam-
ple, searching for evidence of interest group influence rather than giving weight
to whatever other sources or substantive values you believe should guide
judicial lawmaking.

II. INTEREST GROUP THEORY CANNOT DEMONSTRATE PROCESS DEFECTS
INDEPENDENT OF NORMATIVE CONCLUSIONS ABOUT THE OUTCOMES

To avoid possible misunderstanding, I wish to make plain that the following
discussion is a critique not of interest group theory but of the efforts to use
interest group theory to justify more intrusive judicial review. As a purely
positive theory, interest group analysis is extremely helpful in predicting how
much political influence different groups are likely to possess. It thus provides
each of us with a powerful tool for analyzing how our political process could
produce results we individually regard as normatively undesirable. The problem
comes with the claim that the analysis should be implemented to make collec-
tive decisions (through judges) to strike down the results of another collective
decisionmaking process.

The central conceptual problem is that conclusions that interest groups have
“captured” regulators or exercised “disproportionate” influence depend implicit-
ly on what I will call baseline views of what degree of influence is appropriate
for that group. As Section A demonstrates, such baselines in turn reflect norma-
tive views about governmental policy that are often problematic or contro-
versial. More important, this dependence on normative baselines means that
interest group theory provides us with no reason to condemn (or approve) the
operation of the political process that stands independent of our condemnation
(or approval) of the results of that political process.

As Section B discusses, this analysis has two initial implications for the
effort to use interest group theory to justify more intrusive judicial review. First,

79. Those interested in my theory about the scope of judicial lawmaking power granted by the antitrust
laws are invited to see Einer R. Elhauge, The Scope of Antitrust Process, 104 HARV. L. REV. 667 (1991).
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it means that no effective limitation on intrusive judicial review can be imposed
by requiring a threshold finding of disproportionate interest group influence.
Any review that seems warranted should take the form of applying the underly-
ing normative standard directly to the political outcome. Second, it means that
condemning the political process because of interest group influence is indistin-
guishable from condemning the political process for producing outcomes the
condemner dislikes on independent normative grounds. The condemnation of
the political process draws any persuasiveness it has from the underlying
normative theory rather than from interest group theory.

More generally, as both these implications suggest, interest group theory
can be seriously misleading unless one recognizes and identifies the nature of
the implicit normative baseline. Unawareness that an implicit baseline exists
can mislead one into believing that value-neutral defects in the political process
justify expanding judicial review. Unawareness of the content of that implicit
baseline can mislead one into applying normative standards different from the
standards one would otherwise apply.

A. The Dependence on a Normative Baseline

As described by interest group theory, there is nothing distinctive about the
methods used by special interest groups to influence governmental action.®
They are the same methods employed by anyone petitioning the government,
and if the methods were the distinctive problem, prohibiting those methods
would appear to be a more attractive reform than changing judicial review.
Rather, the central insight of interest group theory is that small concentrated
groups will exhibit a greater willingness than large diffuse groups to spend time
and money on whatever methods of influencing the government are available.
For that reason, altering political procedure and penalizing disfavored methods
of political influence can never fully offset the disproportionate influence of
special interest groups. Herein lies much of the attraction of changing judicial
review. But the commonality of methods also means that we cannot hope to
identify improper interest group influence by the political methods those groups
use.

What interest group theory does identify are the factors that make certain
groups more willing than others to expend resources on petitioning for govern-
mental action. However, identifying those factors cannot alone demonstrate
which groups’ petitioning efforts are normatively disproportionate. Such a norm-
ative conclusion is only possible if we have some baseline for determining what
level of petitioning effort is normatively proportional to each group’s interest.
Interest group theory does not itself provide such a normative baseline. Rather,

80. Nor is there anything distinctive about the motive behind interest group activity, since the theory
assumes all participants act out of self-interest. See supra note 11 and accompanying text.
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implicit normative baselines are adopted, usually without any discussion, when
analysts draw normative implications from the degree of political influence
predicted by interest group theory.

Often, the starting point for the implicit baseline is that a group’s influence
should be proportional to the number of individuals represented by the group.
For example, when Mancur Olson talks of the “disproportionate power” of
small groups with intensely interested members,®! he means that they will
often have more political influence than the “large groups . . . normally sup-
posed to prevail in a democracy.”®? But while one might expect large groups
to prevail in a democracy, there are no grounds for concluding, as a general
matter, that the majority always should prevail over the minority, particularly
when the majority’s per person interest is lukewarm and the minority’s per
person interest is intense. Rather, under any plausible measure of social desir-
ability, it will in some instances be desirable for the intensely interested minori-
ty to win.

To illustrate, suppose that a racist majority in a particular community would
derive a diffuse sense of satisfaction by venting their prejudice through the
enactment of legislation that oppresses a racial minority. The racial minority,
however, is smaller and more intensely interested in avoiding the oppressive
legislation than the majority is in passing it. These factors, it turns out, enable
the racial minority to organize more effectively than the racial majority.®
Because of this organizational advantage, the minority prevents the legislation
from being enacted. Under ordinary normative standards of racial justice, this
seems entirely desirable. Here, it seems, the small intensely interested group
should win because its interest “outweighs” the diffuse (and presumably illegiti-
mate) interest of the majority. But this conclusion follows only because we have
a normative policy view supporting the conclusion that the majority’s political
preference does not deserve any more influence than it has achieved.

In other situations, the normative baseline will be less clear. Take, for
example, the issue of affirmative action. Again assume that, because of its
group structure, the racial minority enjoys more political success than the
majority. The members of the racial minority are intensely interested in affirma-
tive action whereas the majority’s members have a weaker per capita interest
in avoiding the costs of affirmative action.?* Because of this, the racial minori-

81. OLSON, supra note 16, at 127.

82. Id. at 128; see also MUELLER, supra note 22, at 205 (“[E]galitarianism inherent in the slogan ‘one
man, one vote’ is distorted when interest groups act as intermediaries between candidates and citizens.”).

83. As Bruce Ackerman has pointed out, discrete and insular minorities should be more, rather than
Iess, equipped to police free rider problems in organizing political effort. See Bruce A. Ackerman, Beyond
Carolene Products, 98 HARV. L. REV. 713, 723-31 (1985). One should emphasize, however, that Ackerman
does not draw from this the conclusion that minorities do not deserve special constitutional protection, but
rather that the justification for special constitutional protection rests on substantive grounds rather than on
a group’s discreteness or insularity. See id. at 737-46.

84. If one assumes that the benefits of affirmative action accrue only to the minority and that its costs
accrue only to the majority, this will follow by definition because the costs will be spread among more
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ty succeeds in getting the government to adopt an affirmative action program.
Does this prove that the affirmative action program represents the rent-seeking
product of interest group politics? So some might argue.®® But while the racial
minority has, in this case, achieved an influence disproportionate to its numbers,
one needs to posit a baseline standard of social desirability to conclude that its
influence is disproportionate to the influence it should have had.

If, for example, one’s normative standard of racial justice mandates equality
of results, then (as in the racial oppression example) the minority’s interest in
affirmative action normatively “outweighs” the majority’s interest in avoiding
affirmative action. The minority’s organizational advantage does not, under this
stipulated measure of social desirability, enable the minority to achieve an
influence “disproportionate” to its interest. Rather, it simply enables the minori-
ty to achieve a political influence commensurate with the level of interest that
should be ascribed to the minority. Or, alternatively, one might say that the
majority’s disorganization disabled it from achieving a degree of political
influence that (as in the racial oppression example) it did not merit.

Now instead assume one’s normative standard of racial justice mandates
an equality of opportunity that is violated by the particular affirmative action
program under consideration. In that case, the racial minority’s organizational
advantage has indeed enabled it to achieve a political influence disproportionate
to its “true” interest in affirmative action. And the majority’s structural dis-
organization has prevented it from fully expressing the interest of its members
in equal job opportunity.

In short, even if interest group theory can explain in all the above cases
how the racial minority was able to achieve an influence disproportionate to
its numbers, by itself the theory cannot generate any normative conclusion
about whether the group’s influence was disproportionate to the influence it
should have had. Such a normative conclusion requires some normative baseline
about which levels of influence were appropriate for the minority and the
majority.® But once one has such a normative baseline, interest group theory

persons than the benefits. Obviously many members of racial majorities in fact favor affirmative action,
suggesting either that they do not make political judgments based solely on personal benefit or that they
derive some indirect and probably nonfinancial benefit (such as the good feeling of doing what they believe
is right) from affirmative action. The former assumption is obviously inconsistent with the premises of
interest group theory. The latter assumption of a personal ideological “taste” for voting certain ways may
be tautological enough to undermine the theory’s predictive power because any observed behavior can be
reconciled with a personal taste to act that way. Compare Farber & Frickey, supra note 7, at 894 n.129
(calling taste assumption tautological) with Dwight R. Lee, Politics, Ideology, and the Power of Public
Choice, 74 VA. L. REV. 191, 193-98 (1988) (rejecting claim of tautology).

85. See Jennifer Roback, The Separation of Race and State, 14 HARV. J.L. & PUB. POL’Y 58, 59, 62
(1991). Roback does not single out minority interest groups or affirmative action but rather argues against
rent seeking by groups of any ethnicity or interest.

86. The argument here, that we cannot determine when a minority has excessive political influence
without a normative baseline, complements a similar argument, often made in critiquing process-based
constitutional theories, that we cannot determine when a minority has too little political influence without
making substantive judgments. See, e.g., Laurence H. Tribe, The Puzzling Persistence of Process-Based
Constitutional Theories, 89 YALE L.J. 1063, 1072-76 (1980). Judicial review designed to protect the majority
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provides no additional normative insight. The normative standards used to
derive the baseline could simply be applied directly to the governmental action
to reach the same conclusions without the detour through interest group theory.
Unless the underlying normative issues are recognized, interest group theory
threatens to obscure rather than illuminate the debate.

These examples may seem tendentious because they involve race relations,
an area where some “interests” (such as venting prejudice) can justifiably be
deemed unconstitutional or otherwise unworthy of satisfying, and where
concerns about majoritarian exploitation are especially serious. But I begin with
them only because they illustrate the problem most clearly and graphically. The
same problem exists if we limit our analysis (and any changes in judicial
review) to the realm of economic regulation.

Suppose, for example, that the majority wishes the government to take the
property of a wealthy minority without providing any compensation. The
members of the wealthy minority, however, are intensely interested in avoiding
the taking of their property while the majority’s members have a more diffuse
interest in dividing up the minority’s wealth. This organizational advantage
enables the minority to block the uncompensated taking.%” Is this undesirable?
The answer would seem to be “no” under our Constitution’s Takings Clause.
The answer would also seem to be “no” to most economists, including public
choice economists,® because uncompensated takings produce allocative ineffi-
ciency and undermine productive incentives.¥

One thus cannot say that in the realm of economic regulation it is generally
undesirable for the minority to exercise political influence in disproportion to
its numbers. How, then, do we know when a group has exercised “dispropor-
tionate” influence? The economist’s apparent answer is that a group’s political
clout is disproportionate when it exceeds the group’s economic interest in the
matter.”® Thus, as we have seen, the arbitrary confiscation of property is
categorized as majoritarian exploitation, and any minority success in preventing
it is applauded and not regarded as the product of disproportionate interest
group influence.”! On the other hand, the enactment of the Sherman Act,

or the minority from the political process must rest on substantive judgments about when which groups
should win.

87. Cf. Daniel A. Farber, Economic Analysis and Just Compensation, 12 INT’L REV. L. & ECON.
(forthcoming May 1992) (arguing that public choice theory predicts that a group of landowners threatened
with uncompensated taking will generally exercise more political clout than other groups who could bear
cost of the taking).

88. See Gwartney & Wagner, supra note 37, at 17-18; Riker & Weingast, supra note 44, at 374 &
n.2.

89. See William A. Fischel & Perry Shapiro, Takings, Insurance, and Michelman: Comments on
Economic Interpretation of “Just Compensation” Laws, 17 J. LEGAL STUD. 269 (1988); Rose-Ackerman,
supra note 10, at 342 n.5 (collecting sources).

90. Cf. Stigler, supra note 11, at 11 (arguing that unlike the private market, “the political process does
not allow participation in proportion to interest and knowledge”).

91. See also GORDON TULLOCK, THE ECONOMICS OF SPECIAL PRIVILEGE AND RENT SEEKING 32 &
n.3 (1989) (arguing that small group aims should be implemented where “it would cost society less than
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which took monopoly profits away from cartelists to benefit consumers, is not
viewed as majoritarian exploitation. The reason is that prohibiting cartels
eliminates a dead weight loss, which is another way of saying that the aggregate
economic gain to consumers exceeds the economic loss to cartelists.? Similar-
ly, where producers succeed in getting price floors enacted, their success is not
hailed as preventing majoritarian exploitation. Rather, their success is regarded
as interest group politics because the price floors impose economic costs on
consumers that exceed the economic gain enjoyed by producers.

But using a group’s economic interest as the baseline measure of what
degree of political influence it should have is appropriate only if one believes
that economic efficiency should be our governing normative standard. Whenev-
er groups comply with the baseline norm, and the political process is thus
operating “correctly,” the side with the largest economic interest at stake will
win. Whenever the side with the smaller economic interest triumphs, the
political process can always be condemned as reflecting either majoritarian
exploitation or (if the group is in the minority) the exercise of “disproportion-
ate” influence by a special interest group.** It follows that under this baseline
no governmental decision will be regarded as properly influenced unless it
favors the side with the largest economic stake—that is, unless it maximizes
the aggregate economic wealth in society. Because wealth maximization is the
standard generally used to measure economic efficiency,” this amounts to the

the benefit to the small group™); id. at 4 (concluding that lobbying by company he represented was not rent
seeking because it sought to remove market restriction rather than impose one).

92. See Frank H. Easterbrook, Antitrust and the Economics of Federalism, 26 J.L. & ECON. 23, 23-24
(1983); Thomas J. DiLorenzo, The Origins of Antitrust, REG., Fall 1990, at 26, 26 (quoting survey of
economists). There is a dissenting strand of scholarship which argues that the enactment, enforcement, and
interpretation of the antitrust laws have reflected interest group pressures. See, e.g., Benson & Greenhut,
supra note 46, passim; DiLorenzo, supra, at 27-34. But this dissenting strand is based on the premise that
actual antitrust regulation is inefficient, not on the premise that efficient antitrust regulation would constitute
majoritarian exploitation.

93. See, e.g., OLSON, supra note 23, at 47, 74 (“On balance, special-interest organizations and
collusions reduce efficiency and aggregate income . . . .””); TULLOCK, supra note 91, at vii, 20 (describing
rent seeking as situations of net economic loss that benefit a minority); Gary Becker, Public Policies,
Pressure Groups, and Dead Weight Losses, 28 J. PUB. ECON. 329, 343-45 (1985) (arguing that condemnation
of interest group influence is justified only when that influence reduces social output); Posner, supra note
34, at 341 n.13 (“It is interesting to note that ‘interest group’ is not a pejorative term for most of the political
scientists, since they are either indifferent to or unaware of the fact that the economic costs of regulation
procured by an interest group normally exceed the economic benefits.”).

94, See generally JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT 291-92
(1962) (stating that problem of political profit-seeking groups arises when collective activities confer
differential benefits by either (1) benefiting selected few and imposing costs throughout community or (2)
benefiting general community and imposing costs on selected few).

95. Economic analysts sometimes use efficiency to mean Pareto efficiency. A change is Pareto efficient
if it benefits at least one person without making anyone worse off. See, e.g., ROBERT PINDYCK & DAN
RUBINFELD, MICROECONOMICS 581 (2d ed. 1992). However, because just about any regulatory decision
harms some persons and benefits others, Pareto efficiency is usually a useless standard for judging
governmental action. Cf. Guido Calabresi, The Pointlessness of Pareto, 100 YALE L.J. 1211, 1215-21 (1991)
(arguing that any Pareto optimal change already would have been achieved). Breaking up a price-fixing
cartel, for example, is not Pareto efficient because it harms the cartelists. Thus, in judging regulatory
decisions, economists usually employ the Kaldor-Hicks test of efficiency, under which a change is efficient
if the winners gain enough that they could compensate the losers. See J.R. Hicks, The Valuation of the Social
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conclusion that the only governmental actions that are properly influenced are
those that advance economic efficiency.

This should hardly be surprising since, after all, economic efficiency is
what economists consider to be in the public interest. Indeed, as economists
themselves explain, their entry into public choice theory was motivated largely
by a desire to explain why the political and regulatory process was not produc-
ing the economically efficient laws and regulations that economists believed
would advance the public interest.”® But wealth maximization is hardly an
uncontroversial measure of social desirability.”” It is not even an uncont-
roversial measure of efficiency. Many instead believe that Pareto’s test is the
true measure of efficiency® or that utility maximization is a more appropriate
measure of social efficiency.” Under both those measures of efficiency, the
distribution of wealth can be as important as its maximization.'®

More important for our purposes, interest group theory provides no reason
for changing whatever view one holds about the attraction of wealth maximiza-
tion (i.e., economic efficiency) as a normative standard. If one believes that
economic efficiency should be the normative standard for assessing the desir-
ability of laws, one gains no additional insight by examining whether the groups
backing a law exercised influence disproportionate to their economic interest,
for in the end that examination replicates the assessment of the regulation’s
economic efficiency. And if one does not believe economic efficiency is the
appropriate normative standard, one should not be misled into implicitly
applying precisely that standard by using an interest group theory that con-

Income, 7 ECONOMICA 105 (1940); Nicholas Kaldor, Welfare Propositions of Economics and Interpersonal
Comparisons of Utility, 49 ECON. J. 549 (1939). Because the Kaldor-Hicks test does not require that the
winners actually compensate the losers, it is identical to defining efficiency as wealth-maximization if (as
is typical) gains and losses are measured monetarily.

96. See, e.g., MCCORMICK & TOLLISON, supra note 35, at ix, 3-5; GEORGE J. STIGLER, THE CITIZEN
AND THE STATE ix (1975); Peltzman, supra note 11, at 211-12; Posner, supra note 34, at 336-37.

97. For arange of views on the issue, see Symposium on Efficiency as a Legal Concern, 8 HOFSTRA
L. REV. 485 (1980).

98. Obviously changes can be Kaldor-Hicks efficient yet Pareto inefficient. See supra note 95. Perhaps
less obviously, changes can (if one considers multiple commodities) be Pareto efficient yet inefficient under
Kaldor-Hicks criteria. See KENNETH J. ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES 44-45 (2d ed.
1963). The only necessary connection between Pareto and Kaldor-Hicks efficiency is that every Kaldor-Hicks
efficient change could be converted into a Pareto efficient change.

99. See generally Hovenkamp, supra note 56, at 68-74 (arguing that wealth maximization is inaccurate
surrogate for measuring social utility).

100. The traditional response is, of course, that regulatory policy should strive for economic efficiency
because wealth redistribution can usually be accomplished more efficiently and precisely through general
taxation and welfare programs. See, e.g., A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND
EcoNoMIcs 124-27 (2d ed. 1989); Wiley, supra note 66, at 761. Although this claim often has merit, it rests
on contestable empirical assumptions. As Richard Posner has pointed out, there is no a priori reason to
believe that the inefficiencies created by redistributive taxes are lower than the inefficiencies caused by a
redistributive regulatory regime. Richard A. Posner, Taxation by Regulation, 2 BELL J. ECON. & MGMT.
SCI. 22, 41-45, 47 (1971). And other, perhaps more particular, facts about persons may be relevant to
determining a just distribution. See Calabresi, supra note 95, at 1224 n.36. In any event, the traditional
response does not demonstrate the desirability of any legal change that increases wealth but is not coupled
with further tax redistribution.
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demns influence as disproportionate when it exceeds a group’s economic
interest.

To illustrate the controversy that can result from this implicit normative
baseline when applying interest group theory, suppose that the issue is whether
a city government will repeal its rent control ordinance. Suppose further that
landlords are better organized than tenants because landlords have greater per
capita stakes in repealing rent control than tenants have in maintaining it. As
aresult, the rent control ordinance is repealed. Does this reflect disproportionate
influence (or capture) by a special interest group, namely landlords? Or have
the landlords merely undone prior capture by tenants, who were a special
interest group that initially got the rent control ordinance enacted because
incumbent tenants had far more votes than landlords and much higher per capita
interests than prospective tenants?

The answer under economic interest group theory would seem to depend
on whether rent control is economically inefficient. If, as most economists
argue, rent control is inefficient,'®! then the tenant group’s influence was “dis-
proportionate” to its economic interest, and the landlords have undone interest
group politics. If rent control is efficient, then the landlords have exercised
disproportionate influence and the repeal reflects (rather than undoes) interest
group politics. Again, the use of interest group theory seems gratuitous. If one
is willing to make normative judgments about rent control based on its efficien-
cy, there is no particular value in using that same normative judgment to assess
the political influence that led to the enactment or repeal of rent control. One
may as well immediately move to the issue of whether the resulting law is
efficient.'®

Efficiency is not, however, the only implicit normative baseline used in
assessing interest group influence over economic regulation. For example, Cass
Sunstein, in his writings decrying interest group influence, argues that courts
should invalidate governmental actions that reflect “naked preferences” for
distributing wealth to politically powerful groups at the expense of others.!®

101. See Bruno S. Frey et al., Consensus and Dissension Among Economists: An Empirical Inquiry,
74 AM. ECON. REV. 986, 987 (1984).

102. A parallel problem affects McChesney’s rent extraction theory, see supra note 36, because one
cannot easily distinguish what McChesney would deem rent extraction from what other theorists would deem
interest group success in blocking governmental action, see SCHLOZMAN & TIERNEY, supra note 36, at 314-
15, 395-96, 398. Much would seem to turn on whether one views the threatened governmental action as
desirable or not. For example, suppose landlords make campaign contributions to city council members who
run on platforms that favor stricter rent control laws, but who refrain from actvally imposing vacancy
controls. To McChesney, this would presumably be an example of the city council members extracting rents
from the landlords by threatening to pass a law that would expropriate their wealth. Among tenant advocates,
however, such activity is commonly decried as an instance of a special interest group blocking the enactment
of public interest legislation. The distinction between rent extraction and blocking public interest legislation
thus seems vulnerable to the same normative baseline problem that applies to interest group theory more
generally.

103. Sunstein, Interest Groups, supra note 65, at 49-55, 86; Sunstein, Naked Preferences, supra note
65, at 1689-95,
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But defining which preferences are “naked” requires some normative baseline.
As Sunstein himself has stressed, the existing distribution of wealth in part
reflects existing legal entitlements, which are themselves the product of govern-
mental action.’™ One thus cannot condemn all governmental decisions that
redistribute wealth—unless, that is, one adopts the status quo as one’s nor-
mative baseline. Sunstein rejects the status quo as a baseline, asserting that
some governmental decisions to redistribute wealth are not “naked” because
they promote the public good rather than reward “raw” political power.!%
But distinguishing the redistributions that are nakedly based on raw political
power from those that promote the public good requires a theory of distributive
justice. Sunstein nowhere articulates such a theory, but one might infer that his
implicit baseline norm involves a more equal distribution of wealth.'® The
political power of an interest group, under this interpretation, is only dispropor-
tionate (or raw) when it exacerbates inequalities in wealth. Interest group influ-
ence that results in redistributions that reduce inequality is apparently not raw
or naked but clothed with a public interest justification.

Such an egalitarian baseline can lead to conclusions about the excessiveness
of interest group influence that differ significantly from the conclusions derived
using an efficiency baseline. The differences are often present when efforts are
made to change or reinstate the common law.!” To the economist who be-
lieves the common law is generally efficient,'® attempts to alter the common
law will likely appear to be a manifestation of interest group influence. Under
an egalitarian baseline, however, social welfare is not maximized by retaining
or reinstating a common law regime that is wealth maximizing but does not
redistribute wealth. Efforts to retain or reinstate the common law may thus seem
to manifest the disproportionate influence of a certain group—namely, the most
economically productive members of society.!® To be sure, the economically
less productive might be worse off if the law redistributed wealth more equita-

104. See Sunstein, Interest Groups, supra note 65, at 51; Sunstein, Naked Preferences, supra note 65,
at 1729.

105. Sunstein, Interest Groups, supra note 65, at 51; Sunstein, Naked Preferences, supra note 65, at
1729.

106. For adiscussion of “Public-Interested Redistribution” and “Interest Group Transfers” that suggests
this baseline, see CASS R. SUNSTEIN, AFTER THE RIGHTS REVOLUTION 55-57, 69-71 (1990). See also Cass
R. Sunstein, Lochner’s Legacy, 87 COLUM. L. REV. 873, 907 & n.168 (1987) [hereinafter Sunstein,
Lochner’s Legacy] (citing Ackerman and Rawls as possible sources “to generate a baseline independent
of either the common law or the status quo”).

107. Although property and tort rules have stronger distributional effects than contract rules, recent
experimental evidence suggests that even waivable contract presumptions have some distributional effects.
See Stewart Schwab, A Coasean Experiment on Contract Presumptions, 17 J. LEGAL STUD. 237 (1988).

108. See, e.g., POSNER, ECONOMIC ANALYSIS, supra note 6, at 229-33,

109. Indeed, because (as Part IIT will show) interest group theory also applies to efforts to influence
the judiciary, the original adoption of the common law could also be seen as a demonstration that the most
economically productive members of society had a disproportionate influence on the litigation process. Cf.
MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 212, 253-59, 266 (1977)
(arguing that early American judges changed common law to subsidize commercial interests at expense of
less powerful groups).
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bly, because the resulting decrease in incentives to produce might leave little
wealth to redistribute. But this may not always be true, and one cannot be sure
what empirical conclusions those implementing an egalitarian baseline are likely
to draw.!'

Finally, a definitional system sometimes used by political scientists deserves
mention. Professors Schlozman and Tierney, among others, have distinguished
special interest groups from public interest groups on the ground that the latter
seek “a benefit, the achievement of which will not benefit selectively either the
membership or the activists of the organization.”"! As one example, they cite
the National Taxpayers Union (NTU), because if that group succeeds in cutting
taxes “all taxpayers—not just NTU members or leaders—can enjoy the bene-
fits.”112

But the conclusion that the NTU does not confer selective benefits is
incorrect. Lowering taxes does not confer net benefits on everyone or even on
all taxpayers. Some people pay no taxes to begin with, and will probably suffer
from a decline in government benefits or services if taxes are lowered. Others
may be taxpayers, but will suffer a net cost from NTU successes because the
decrease in government benefits or services outweighs any decrease in the taxes
they enjoy. The governmental action sought by the NTU thus selectively
benefits those persons who will be better off with lower taxes. To be sure,
many persons will benefit from NTU successes whether or not they contribute
membership dues or volunteer time to the group. But all this means is that some
beneficiaries of the interest group’s activity are free riders. Such free riding by
nonexcludable beneficiaries is endemic to all groups.!”® Being nonselective
in only this sense thus does not distinguish public interest groups from any
other interest group.

Elsewhere Schlozman and Tierney suggest that what they really mean is
that public interest groups have so many free-riding noncontributors that they

110. See, e.g., Lucian A, Bebchuk, The Pursuit of a Bigger Pie, 8 HOFSTRA L. REV. 671 (1980)
(arguing thatlegal policy of wealth maximization generally harms poor and benefits rich). The related claim
that an efficient regime can always redistribute wealth better through the tax system is likewise empirically
debatable. See supra note 100. Moreover, even if true, the claim would not defeat the objection that any
legal change that maximizes wealth without being coupled with a redistributive tax reflects the “excessive”
political influence of the economically productive.

111. SCHLOZMAN & TIERNEY, supra note 36, at 29, 37.

112, Id. at 29.

113. See OLSON, supra note 16, at 15-16. Similarly, Scholzman and Tierney are wrong in suggesting
that the Sierra Club “by definition” does not confer selective benefits. SCHLOZMAN & TIERNEY, supra note
36, at 32. If one believes that the Sierra Club supports some environmental measures that impose economic
costs exceeding the measures’ environmental benefits, then net costs are imposed on many people, especially
the poor who may lack the resources and leisure time to enjoy the environmental benefits and who suffer
more from the increase in consumer costs and the decrease in employment. See HARDIN, supra note 20,
at 88-89. Under this view, those who benefit from Sierra Club activities benefit selectively. Of course, if
one believes that every measure supported by the Sierra Club confers environmental benefits that, for every
person, exceed the costs imposed on that person, then the Sierra Club does confer benefits nonselectively.
But such a conclusion follows from a normative evaluation of the Sierra Club’s actions, not “by definition.”
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are “underrepresented.” ' If so, they have effectively defined a public interest
group as a group with many diffusely interested members. But unless one
adopts a simple normative baseline of influence in proportion to numbers, these
characteristics do not alone show that a group is more likely to advance the
public interest than other groups. They just show that the group is likely to be
less organized. Schlozman and Tierney, who recognize that a lukewarm majori-
ty should sometimes lose to an impassioned minority,!'* are thus correct to
refrain from drawing any normative conclusions based on their labelling of
some groups as public interest groups.!'¢ But without such a normative impli-
cation, it is unclear why their distinction between public interest groups and
other interest groups should be of interest.

One thus cannot apply interest group theory to condemn the political
process without some independent normative baseline. One might object,
however, that this normative baseline need not turn on the substance of out-
comes. Imagine, for example, a baseline which accepts any political outcome
that would have been reached under circumstances where each person had full
information and equal political influence."” Such a baseline might seem pure-
ly process based. However, because interest group theory assumes that each
participant acts solely in her self-interest,"® applying such a baseline is identi-
cal to applying a standard that only upholds an outcome if the outcome benefits
a greater number of persons than it hurts.' This standard, which I call the
majoritarian baseline, turns on the substance of outcomes and is just one
alternative to other substantive standards such as wealth maximization (which

114, SCHOLZMAN & TIERNEY, supra note 36, at 32.

115. See id. at 35-36.

116. See id. at 34-35

117. See Michael E. Levine & Jennifer L. Forrence, Regulatory Capture, Public Interest, and the Public
Agenda, 6 J.L. ECON. & ORG. 167, 176-78, 181-82 (special issue 1990) (distinguishing “special interest
policies” from “general interest policies” by defining latter as those policies that would be ratified by an
informed polity without organization and monitoring costs).

118. Seesupratextaccompanying notes 11-12. If one assumes, as do Levine and Forrence, that political
motives may be other-regarding, see Levine & Forrence, supra note 117, at 174-75, a purely procedural
baseline might theoretically be possible. But in practice the standard would be impossible to apply without
using implicit substantive standards to assess what would have happened if everyone had full information
and equal influence. Cf. infra note 124. Judges could not, for example, rely on referenda or polls as a
reflection of what people really want because interest group theory predicts that organized groups will have
a disproportionate influence on any political body, including the electorate. All voters will get more
information from small intense groups, and voters who belong to small intense groups are more likely to
absorb the information and to vote or express an opinion. See supra text accompanying notes 13-14.
Moreover, interest groups will have a disproportionate influence on what issues get polled or put on the
referendum and how the questions get framed. See ARANSON, supra note 6, at 604-05. Judges would thus
have to deduce how the referenda or polls would have turned out if everyone had been equally informed
and motivated and the questions were balanced. This will be hard to do without some implicit substantive
standard.

119. It is, of course, possible for judicial review to condemn a law on process grounds unrelated to
the application of interest group theory. Suppose, for example, that white landowners get a zoning ordinance
enacted that, on its face, would pass rationality review but which was motivated by the desire to preserve
property values by excluding blacks. Judicial condemnation based on such a racist motive would not be
outcome dependent. However, the condemnation rests on norms that have little to do with interest group
theory.
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turns on whether the outcome benefits some by a greater number of dollars than
it hurts others), utility maximization (same with utility), or distributive justice
(which turns on whether the distribution of benefits and costs brings us closer
to an equitable distribution).? In any event, whether substantive or procedur-
al, majoritarian baselines are normatively unattractive because they do not
account for the varying intensity of individual preferences.'!

B. The Implications for Justifying Expanded Judicial Review

The implications of the above analysis turn in part on what sort of expand-
ed judicial review one wishes to justify with interest group theory. The implica-
tions are the most devastating for those proposals that, by requiring some
threshold finding of (actual or likely) disproportionate interest group influence
before more intrusive substantive review is triggered, seek to limit the scope
of expanded judicial review to a subset of political action that results from
interest group influence.'? At first glance, these proposals might appear more
promising because they leave the political process to operate absent a special
defect and thus need not rely on the proposition that the problems of interest
group influence are so pervasive that our democratic processes should generally
be narrowed by expanding judicial review. Rather, the proposals could rest on
the more modest proposition that, even if courts are not generally better societal
decisionmakers than the other branches, at least courts can be expected to
improve the decisionmaking process in those cases where interest group influ-
ence has undermined the political process.'®

120. One might instead condemn a law because of the methods used to petition for it, such as bribery
or large campaign contributions. Such method-based condemnation would not be outcome dependent and
might well stop certain interest group abuses. But it would not constitute a general proposal for more
intrusive review in the sense I have defined it. See supra text accompanying notes 6-10. Moreover, method-
based proposals alone cannot curb excessive interest group influence because the main lesson of interest
group theory is not that special interest groups employ distinctive methods for influencing the government,
but that they will be more successful in utilizing whatever methods are permitted. See supra text accompany-
ing note 80; see also ARANSON, supra note 6, at 601-02 (discussing limits of campaign finance reform as
a method of curbing interest group influence); Congleton, supra note 41 (concluding that, even without
campaign contributions, special interest groups would enjoy extra influence because their members are more
likely to engage in single-issue voting).

121. Of course, many constitutional clauses seem designed to protect intensely interested minorities
from various harmful government actions. One might thus argue for a normative baseline wherein the
majority should prevail on any issue not covered by the Constitution. But this baseline is hard to defend:
the Constitution does not exhaustively cover all the situations where an intensely interested minority deserves
to prevail. More important, for present purposes, such a conclusion would require substantive (and legal)
justifications independent of interest group theory. One might also note the extreme implications of an
interest group proposal founded on a baseline that incorporates such a constitutional theory. Courts would
both be empowered, under the constitutional theory, to strike down any majority victory that was unjustifi-
able and be empowered, under the interest group proposal, to strike down (or at least narrow) any minority
victory that was unjustifiable. The result would be to effectively transfer all (or most) lawmaking authority
to the judicial process.

122, See supra Section 1B (describing proposals by Easterbrook, Eskridge, Sunstein, and Wiley).

123. See, e.g., Wiley, supra note 66, at 764-69 (arguing that antitrust efficiency review should apply
only to regulation resulting from producer capture because alternative would lead to “antitrust imperialism”).
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