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ARTICLE

THE SCOPE OF ANTITRUST PROCESS

Einer Richard Elhauge®

Antitrust state action doctrine immunizes restraints of trade from anti-
trust scrutiny upon a sufficient showing of “state action.” In this Article,
Professor Elhauge argues that this doctrine has continued to spawn uncer-
tainty and confusion because courts and commentators analyzing the doctrine
currently view their task as accommodating an inherent conflict between a
Jederal policy favoring competition and state policies favoring restrictions on
competition. By instead focusing on the decisionmaking processes framed
by the doctrine, Professor Elhauge explains that the antitrust case law
distinguishing state from private action fits a simple process view: financially
interested actors cannot be trusted to decide which restrictions on competi-
tion advance the public interest; disinterested, politically accountable actors
can. Professor Elhauge also grounds this process view in the legislative
history of the Sherman Act and defends it against various alternative process
views, including those relying on theories of interest-group capture or the
economics of federalism. Finally, Professor Elhauge exploves the implications
of the doctrine’s process view in cases wherve political accountability itself
creates a financial intevest in restraints that inflict costs on those outside a
governmental unit and in cases where financially disinterested but politically
unaccountable actors vestrain trade to further their own conceptions of the
public interest.

paradigm of conflict and accommodation dominates current un-

derstanding of antitrust state action doctrine. Under this para-
digm, federal antitrust law is viewed as favoring competitive markets
on the premise that competition furthers the public interest by ad-
vancing economic efficiency, consumer welfare, or sociopolitical con-
ceptions of the public good.! The conflict arises because the effect
and intent of state and local regulation is generally to restrain com-
petition. Rent control, conservation measures, and occupational li-
censing, for example, fix prices, restrict output, and exclude entry.
The motivation for such anticompetitive state and local regulation can
range from the benign to the insidious: correcting economic inefficien-
cies resulting from market failures, furthering noneconomic concep-
tions of the public interest, or garnering monopoly profits for powerful

* Acting Professor of Law, Boalt Hall School of Law, University of California. I wish to
express my gratitude for the generous support of the Boalt Hall Fund and the University of
California Committee on Research and for the helpful comments of Jesse Choper, John Dwyer,
Marc Mayerson, Paul Mishkin, Dan Rubinfeld, and Larry Sullivan.

1 See, e.g., Northern Pac. Ry. v. United States, 356 U.S. 1, 4 (1958). Which goal antitrust
law should further in cases where these goals conflict is widely disputed. See infra pp. 697-98.
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interest groups that have captured the regulators. But regardless of
the regulatory motive, the conflict remains palpable because the reg-
ulation has rejected the antitrust premise that what is in the public
interest is competition — specifically that brand of competition pre-
scribed by federal antitrust law.

One could conclude from this that state and local regulations are
largely preempted by antitrust law. But that, virtually all agree, is
unthinkable: both for policy reasons grounded in federalism and anti-
Lochnerism and as an interpretation of what Congress could have
possibly intended in passing the antitrust laws.2 The role of antitrust
state action doctrine under this paradigm is thus to reach an appro-
priate accommodation between the federal interest in fostering com-
petition and the conflicting state interests in restricting competition by
immunizing some, but not all, state-authorized or enforced restraints
from antitrust scrutiny.3

This paradigm of conflict and accommodation is both odd and
unfortunate. Itis odd because the notion that state regulatory interests
can trump conflicting interests embodied in constitutionally valid fed-
eral statutes defies our ordinary understanding of preemption law.
The very meaning of the supremacy clause* is that conflicts between
federal and state law must be resolved in favor of federal law. This
principle is fully applicable to conflicts involving federal antitrust law.5
If, then, there is a genuine conflict between state regulation and

2 See New Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, r10-11 (1978); Exxon
Corp. v. Governor of Maryland, 437 U.S. 117, 133-34 (1978); Easterbrook, Antitrust and the
Economics of Federalism, 26 J.L. & ECON. 23, 24-25 (1983); Garland, Antitrust and State
Action: Economic Efficiency and the Political Process, 96 YALE L.J. 486, 499~501 (1987); Page,
Antitrust, Federalism, and the Regulatory Process: A Reconstruction and Critique of the State
Action Exemption After Midcal Aluminum, 61 B.U.L. REV. 1099, 1102~07 (2981).

3 The paradigm of conflict and accommodation has been used by Congress, see H.R. REP.
No. g635, 98th Cong., 2d Sess. 7 (1984), reprinted in 1984 U.S. CopE CONG. & ADMIN. NEWS
4602, 4608, and by nearly every scholar to write in the area, see, e.g., Easterbrook, supra note
2, at 23-25; Garland, supra note 2, at 499-501; Jorde, Antitrust and the New State Action
Doctrine: A Return to Deferential Economic Federalism, 75 CALIF. L. REV. 227, 227-29 (1987);
Spitzer, Antitrust Federalism and Rational Choice Political Economy: A Critique of Capture
Theory, 61 S. CAL. L. REV. 1293, 1293—04 (1988); Wiley, A Capture Theory of Antitrust
Federalism, g9 HARv. L. REV. 713, 713~I5, 729-39 (1986). The Supreme Court has also
articulated the problem in terms of the conflict paradigm, see, e.g., Southern Motor Carriers
Rate Conference, Inc. v. United States, 471 U.S. 48, 61 (1985); Orrin W. Fox, 439 U.S. at 110~
11; City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 398-400 (1978), although
the results reached in the cases, I hope to show, are explained more easily under another
paradigm,

4 The “Constitution, and the Laws of the United States which shall be made in Pursuance
thereof . . . shall be the supreme law of the Land . . . .” U.S. ConsT. art. VI, cl. 2.

§ See California v. ARC Am. Corp., 109 S. Ct. 1661, 1665 (1989) (stating, in a case
adjudicating the preemptive scope of federal antitrust law, that “state law is . . . preempted to
the extent it . . . ‘stands as an obstacle to the accomplishment and execution of the full purposes
and objectives of Congress’™ (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941))).
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federal antitrust law, state regulation cannot preempt federal law, even
if this “inverse preemption” is confined to only some types of conflict.5
Yet preemption of federal law is exactly what in effect follows from
a finding of state action immunity under the current paradigm, for
the state regulation nullifies the application of federal law to an an-
ticompetitive restraint that (by hypothesis) would otherwise be within
its scope.

The prevailing paradigm is unfortunate because it precludes prin-
cipled coherent resolution. There is no principled way for courts to
reconcile truly conflicting interests. Courts must choose. They can
choose on an ad hoc, case-by-case basis. Or they can choose to favor
one of the interests systemically. But choose they must. Nor is it any
less a choice if the courts adopt a formal rule that attempts to strike
a rough balance by favoring some interests in some cases and other
interests in other cases. The choice of any such rule cannot, in any
event, provide coherent resolution under the prevailing paradigm, for
it cannot justify rulings or guide courts through the inevitable doc-
trinal ambiguities without some affirmative theory of why the interests
favored by the rule deserve to be favored. It is precisely that affir-
mative theory that the conflict and accommodation paradigm fails to
provide.

The Supreme Court’s strategy has been the last one: avoiding any
explicit balancing of the conflicting interests by addressing the cases
solely on a formal level. Specifically, the Court treats “state action”
as immune from antitrust scrutiny, and then endeavors to adjudicate
cases based on some formal understanding of which actions can and
cannot be attributed to “the State as sovereign.”” Through various
elaborations (and manipulations) of this state action doctrine, the
Court achieves a de facto, but conclusory, accommodation of conflict-
ing state and federal interests. This effort to avoid the judicial em-
barrassment of open-ended choice through formalistic definitions of
“state action” has, however, been a failure. The failure is both ad-
ministrative — the main result has not been clarification but more
and more litigation® — and theoretical — the state action cases have
repeatedly been criticized for drawing arbitrary lines that bear little
relation to either the federal or state interests perceived to be in
conflict.? Thus far, theoretical critique has focused on substituting
substantive accommodations for the Court’s formal one. But these
efforts to comstruct substantive accommodations cannot resolve the

6 Cf. Easterbrook, supra note 2, at 25 (describing state action doctrine as “inverse preemp-
tion”).

7 See infra pp. 672~74.

8 See infra note 14 and pp. 674—75.

9 See infra pp. 675—76.
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problem because they inevitably slight one (and often both) of the
conflicting interests.

This Article aims to provide an overarching theory for resolution
of the doctrinal ambiguities of state action doctrine by better illumi-
nating its underlying ideals. My approach departs from the conflict
and accommodation paradigm because it does not start with a defi-
nition of federal antitrust ideals that conflicts with state and local
regulation. Instead I take the existence of state action immunity as
evidence of nonconflict and examine its contours for insights into the
nature of the underlying antitrust ideals. In particular, I focus on
whether functional differences exist between the decisionmaking pro-
cesses that produce those restraints the Court immunizes from anti-
trust scrutiny and the processes that produce those restraints the Court
does not immunize. I conclude that functional differences do exist.
Although the Court adjudicates antitrust state action issues on purely
formal grounds, its rulings embody a largely consistent set of process
views: that is, views about what types of decisionmaking processes
do and do not provide sufficient assurance that restraints resulting
from the process will serve the public interest.

The Article proceeds in four stages. Part I describes current
doctrine and explains why, under the conflict and accommodation
paradigm, neither formal notions of state action nor substantive ac-
commodations are capable of constructing coherent and principled
state action doctrine. Part II puts forth the Article’s basic descriptive
thesis: that antitrust case law adjudicating the distinction between
state and private action embodies the process view that restraints on
competition must be subject to antitrust review whenever the persons
controlling the terms of the restraints stand to profit financially from
the restraints they impose. Conversely, restraints are immune from
antitrust review whenever financially disinterested and politically ac-
countable persons control and make a substantive decision in favor
of the terms of the challenged restraint before it is imposed on the
market.10 This reveals a limiting principle that is generally obscured

10T define an actor as “politically accountable” if his or her authority can be traced to an
election, appointment by elected officials, or through some chain of appointment starting with
elected officials. Ongoing political accountability is not required; it is sufficient that the political
process can influence the initial selection of personnel to exclude those with unacceptable policy
preferences. For example, within the meaning used here, the term “politically accountable”
embraces a state judge with life tenure who was appointed by elected officials. It also embraces
a state administrator serving a fixed, nonrepeatable term who was appointed by a state official
who was herself appointed by elected officials. Such retrospective or derivative accountability
to political forces is a common hallmark of our political system. See THE FEDERALIST No. 39,
at 241 (J. Madison) (C. Rossiter ed. 1961) (“It is sufficient for [a republic] that the persons
administering it be appointed, either directly or indirectly, by the people . . . .” (emphasis in
original)).
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by the business context of most antitrust cases. Namely, it reveals
that, contrary to prevalent notions, antitrust law does not stand for
the proposition that all economically inefficient restraints of market
competition are against the public interest. Rather, antitrust stands
for the more limited proposition that those who stand to profit finan-
cially from restraints of trade cannot be trusted to determine which
restraints are in the public interest and which are not.

Part III evaluates this process view normatively. I there reject
several possible critiques, most notably the claim that the ability of
financially interested special interest groups to “capture” state regula-
tory processes renders the nominal disinterest of those processes irrel-
evant. Such capture no doubt occurs, but in any realistic appraisal
the relevant question is not whether the decisionmaking process
framed by current state action doctrine is perfect but whether it is
better than the alternatives. Part ITI argues that the Court’s implicit
process view represents a sounder reading of congressional intent and
the relevant policy considerations than the alternative process views
implicit in the various critiques, particularly the process of judicial
decisionmaking that I show is implicit in the proposal that antitrust
preemption should turn on judicial assessments of whether interest
group capture has occurred.

Finally, Part IV addresses two sets of related issues. The first
involves the possibility that governmental units may have collective
financial interests in restraints whose anticompetitive effects are ex-
traterritorial. Section A argues that this possibility, combined with
the availability of dormant commerce clause review, helps explain the
distinction antitrust case law draws between municipal action and
state-wide action, as well as the distinction drawn between monopo-
lization claims and other antitrust challenges to municipal restraints.
The second set of issues involves whether and to what extent antitrust
review does or should apply to restraints imposed by financially dis-
interested but politically unaccountable private actors. Section B
shows how the process problems posed by such restraints differ from
those ordinarily addressed by antitrust review, and explores how the
doctrinal treatment of such restraints (currently addressed under the
disparate rubrics of substantive antitrust law, the first amendment,
and antitrust’s Noerr doctrine) might be integrated with state action
doctrine to define the scope of antitrust process in a more comprehen-
sive fashion.

I. THE INABILITY OF FORMAL OR SUBSTANTIVE ACCOMMODATIONS
TO RESOLVE THE CONFLICT UNDER THE PREVAILING PARADIGM

Antitrust doctrine currently uses a formal rule to mediate the
perceived conflict between the federal policy favoring competition and
the notion (based in federalism or anti-Locknerism) that state and
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local governments should be free to regulate in ways that interfere
with competitive markets. Founded on the seminal case of Parker v.
Brown,!! which declared that the Sherman Act does not apply to
“state action,”’? this formal rule provides that anticompetitive re-
straints are immune from antitrust scrutiny if they are attributable to
an act of “the State as sovereign.”!® In a series of cases, the Supreme
Court and, to an even greater extent, the lower courts have struggled
with the problem of defining the degree of state or local government
involvement necessary to confer this state action immunity.14

As it has evolved, antitrust state action doctrine employs three
different tiers of immunity. The applicable level of immunity turns
on which actor is deemed responsible for the challenged restraint. An
anticompetitive restraint is deemed a direct act of the state as sover-
eign, and thus per se immune from antitrust scrutiny, if it represents
the act of the state legislature, the highest state court acting legisla-
tively, or (probably) the governor.!5 At the other extreme, anticom-
petitive restraints by “private” persons are, under the two-prong test
announced in California Retail Liquor Dealers Association v. Midcal
Aluminum, Inc.,'® immune only if clearly authorized and actively
supervised by the state.1?

Intermediate immunity applies to the restraints of public entities
that are subordinate to the top levels of state government. The re-
straints of municipalities and state agencies are not deemed direct acts
of “the State as sovereign,” and thus do not receive absolute immu-

1 317 U.S. 341 (1943).

12 See id. at 350-52.

13 See, e.g., Southern Motor Carriers Rate Conference, Inc. v. United States, 471 U.S. 48,
64 (1985); Community Communications Co. v. City of Boulder, 455 U.S. 40, 50-54 (1982);
Goldfarb v. Virginia State Bar, 421 U.S. 773, 790-91 (1975).

14 To provide a rough sense of the magnitude and upward trend of litigation about antitrust
state action immunity, I conducted a LEXIS search on November 15, 1990, for published
federal opinions citing Parker v. Brown. The search, which encompassed opinions by federal
district and appellate courts and the United States Supreme Court, uncovered a total of 670
cases. Only 83 of these opinions came down during 1943—70; 203 came down during 1971-80;
and 384 came down during 1981-go. My examination of the Supreme Court cases reveals a
total of 18 post-Parker cases actually adjudicating issues of state action immunity: two during
1943—70; seven during 1971-80; and nine during 1981-90.

15 See Hoover v. Ronwin, 466 U.S. 558, 567-69 (1984). The Supreme Court’s approach
suggests that the actions of state governors will also be per se immune, but it has left the issue
open. See id. at 568 n.17.

16 445 U.S. 97 (1980).

17 See id. at 105—06. An additional prong applies when a facial challenge is brought against
a state statute or municipal ordinance. If the state action doctrine does not provide immunity,
the statute or ordinance is facially preempted only if it authorizes or mandates conduct that per
se violates the antitrust laws. See Fisher v. City of Berkeley, 475 U.S. 260, 26465 (1986);
Rice v. Norman Williams Co., 458 U.S. 654, 661 (1982). This prong does not apply when
plaintiffs challenge a statute or ordinance as applied. See Fisher, 475 U.S. at 270 n.2; Rice,
458 U.S. at 662 & nn.7-8.
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nity.18 Rather, one of the entities that acts directly for the state (such
as the state legislature, supreme court, or governor) must clearly
authorize a restraint, even if embodied in a municipal ordinance or
agency regulation, for the restraint to enjoy antitrust immunity.19 In
contrast to private parties, however, municipalities and (probably)
state agencies need not show active supervision by the state,20 and
apparently can themselves supply the active supervision needed to
immunize private restraints that the state as sovereign has clearly
authorized.?!

Although the series of cases establishing this complex structure of
multi-tier immunity has settled some of the many doctrinal issues
raised by state action immunity, the doctrine has continued to spawn
more confusion and litigation than certainty. It has been difficult to
ascertain which actor should be deemed responsible for any given
restraint of trade?? and which entities are entitled to be treated as
state agencies or as “the State as sovereign” for the purposes of state
action doctrine.?3 The clear authorization requirement has proved
hard to apply, plunging federal antitrust courts into a morass of state
legislative intent and making antitrust immunity turn on the hap-
penstance of whether state legislatures have sufficiently documented
their intent.2* Courts also have had difficulty deciding whether to
treat errors or abuses by state agencies as clearly authorized by the
state.?5 The supervision requirement has created its own set of am-
biguities, not only as to how much supervision is enough,?6 but also
as to what actors need supervision and who can supervise on behalf

18 See Southern Motor Carriers Rate Conference, Inc. v. United States, 471 U.S. 48, 60—
61, 62—-63 (1985); Town of Hallie v. City of Eau Claire, 471 U.S. 34, 38—40 (x985); Hoover,
466 U.S. at 568—69; Community Communications Co. v. City of Boulder, 455 U.S. 40, 50-54
(1982).

19 See Southern Motor Carriers, 471 U.S. at 57, 60-61, 62-63; Hallie, 471 U.S. at 38-40;
Hoover, 466 U.S. at 568—69; Boulder, 455 U.S. at 51-52.

20 See Hallie, 471 U.S. at 46—47 & n.10.

21 See Patrick v. Burget, 486 U.S. 94, 101—03 (1988) (evaluating whether supervision by
various state agencies was sufficiently active); California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 106 n.g9 (1980) (stating in dicta that a law authorizing a state
agency to fix liquor prices provides sufficient supervision).

22 See P. AREEDA & H. HOVENKAMP, ANTITRUST Law  212.6, at 159~60 (Supp. 1989)
(noting the question’s “pervasive vexatiousness”).

23 See Fuchs v. Rural Elec. Convenience Coop., 858 F.2d 1210, 1216 (7th Cir, 1988), cert.
denied, 109 S. Ct. 1744 (1989); P. AREEDA & H. HOVENKAMP, supra note 22, Y 212.2, at 129—
31, ¥ 212.9f, at 184-87.

24 See P. AREEDA & H. HOVENKAMP, supra note 22, 1 212.3, at 132 (noting that “application
[of the clear authorization requirement] has proved difficult”); Hovenkamp & Mackerron, Mu-
nicipal Regulation and Fedeval Antitrust Policy, 32 UCLA L. RevV. 719, 740—44 (1985).

25 See P. AREEDA & H. HOVENKAMP, supra note 22, § 212.3b, at 145—49.

26 See id. 1 212.7, at 164—66 (stating that defining adequate supervision has been “trouble-
some”),
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of the state.2’” And the courts have been perplexed about whether
and when to deny state action immunity where private and state
actors are alleged to be “co-conspirators.”28

The trouble is not only that the doctrinal issues posed by current
state action doctrine are difficult, but also that the state as sovereign
theory depends on a purely formal construct that leaves courts with
no overarching theory to guide their resolution of the inevitable doc-
trinal ambiguities.29 Courts instead tend to answer the doctrinal ques-
tions in a largely conclusory fashion that gives little guidance in future
cases. Nor, under the current paradigm, can guiding principles be
derived from the ideals perceived to underlie the doctrine, for it is
precisely the perceived conflict in underlying ideals that the formal
doctrine is meant to avoid.

Indeed, the current three-tiered structure of immunity has, under
the conflict paradigm, been subject to a simple but powerful critique:
that neither the federal interest in competition nor notions of feder-
alism or anti-Lochnerism offer any grounds (1) for distinguishing be-
tween the regulatory restraints of state legislatures and the regulatory
restraints of lower-level state entities or local governments,3° or (2)
for distinguishing between clearly authorized restraints that the state
has chosen to supervise actively and those it has chosen not to super-
vise.3! The critics emphasize three points. First, they argue that the
federal interest in competition cannot justify distinguishing anticom-
petitive restraints issued by high versus low levels of government,
with clear versus unclear authorization, and with active versus inac-
tive supervision, because restraints with any of these pedigrees can
equally obstruct competition.3? Indeed, state statutes or regulations
may merely make anticompetitive cartels more reliable and durable.33
Second, the critics argue that requiring local governments to seek state
authorization for each type of regulatory restraint confounds principles

27 See id. at 166~67; see also, e.g., Patrick v. Burget, 486 U.S. 94, 103—04 (1988) (leaving
open the issue whether judicial review can satisfy the active supervision requirement).

28 The Supreme Court recently granted certiorari to resolve a circuit conflict on this issue,
see City of Columbia v. Omni Outdoor Advertising, Inc., 110 S. Ct. 3211 (1990), granting cert.
to Omni Qutdoor Advertising, Inc. v. Columbia Outdoor Advertising, Inc., 891 F.2d 1127 (4th
Cir. 198¢), which I discuss below at pp. 704~06.

29 As Congress put it: “The Court is open to criticism perhaps not so much for the results
it has réached in individual cases, but rather for its failure to provide an analytical framework
by which future state action cases can be predicted with reasonable certainty.” H.R. REP. No.
965, supra note 3, at 7, reprinted in 1984 U.S. CODE CoNG. & ADMIN. NEWS 4602, 4608.

30 See Wiley, supra note 3, at 731-33; Garland, supra note 2, at 502 & n.go.

31 See Easterbrook, supra note 2, at 29-33; Page, supra note 2, at 1128-31, 1134-36; Wiley,
supra note 3, at 731; Wiley, Revision and Apology in Antitrust Federalism, g6 YALE L.J. 1277,
1279-80, 1282 (198%).

32 See Easterbrook, supra note 2, at 29—33; Wiley, supra note 3, at 715, 729, 733; Wiley,
supra note 31, at 1279-80.

33 See Easterbrook, supra note 2, at 29-31; Wiley, supra note 3, at 733.
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of local autonomy and federalism.3¢ In fact, the doctrine leads to
results that seem perverse from a federalism perspective. Home rule
local governments, which states intended to endow with the broadest
authority, have no immunity because the doctrine deems home rule
provisions too general to provide sufficient state authorization.35
Meanwhile, special local government units, which states intended to
constrain narrowly, often enjoy immunity because their authority is,
by nature, detailed with more specificity.36 The third point made by
critics is that requiring clear authorization and (for private restraints)
active supervision embodies a policy of limiting intrastate delegation
that cannot be squared with federalism and anti-Locknerism because
differences in the degree of delegation do not correspond to any real
differences in a state’s regulatory interest.3” Indeed, federalism and
anti-Lochnerism seem offended rather than furthered by an active
supervision requirement that restricts a state’s regulatory options and
by a clear authorization requirement that turns antitrust courts into
adjudicators of what are essentially issues of state administrative law.

Although within the prevailing paradigm these critiques are indi-
vidually powerful, as a unit they merely demonstrate the futility of
developing any coherent theory of state action doctrine within that
paradigm. For the inevitable step after critiquing the formal accom-
modation for its poor correlation to the underlying substantive inter-
ests is to propose a substantive accommodation. And any proposed
accommodation is in turn unavoidably vulnerable to the critique that
it fails to comport with at least one of the substantive interests in
conflict. Generally the proposals resulting from the critiques create
this problem because they “resolve” the perceived conflict by effec-
tively favoring one interest.3® With differing particulars, they advo-
cate either that antitrust courts defer more consistently to state policy

34 See, e.g., Easterbrook, supra note 2, at 36—-38 & n.31; Garland, supra note 2, at 50z &
n.go; Hovenkamp & Mackerron, supra note 24, at 747-58; Robinson, The Sherman Act as a
Home Rule Charter, 2 Sup. CT. ECON. REV. 131, 14752 (1983); Wiley, supra note 3, at 735.

35 See Community Communications Co. v. City of Boulder, 455 U.S. 40, 54~56 (1982).

36 See P. AREEDA & H. HOVENKAMP, supre note 22, Y 212.3c, at 152.

37 See Easterbrook, supra note 2, at 30, 38; Wiley, supra note 3, at 715, 730-31, 733~34-

38 In the 1970s, when case-by-case balancing tests were more in vogue, some commentators
proposed that courts accommodate the conflict on an ad hoc basis by balancing the state interest
in a challenged regulation against the federal interest in competition. See Slater, Antit¥ust and
Government Action, 69 Nw. U.L. REV. 71, 101-09 (1974); ¢f. Posner, The Proper Relationship
Between State Regulation and the Federal Antitrust Laws, 49 N.Y.U. L. REV. 693, 703-14,
738 (1974) (proposing a somewhat more structured balancing test). Such proposals reveal but
do not resolve the perceived conflict. They not only saddle judges with making open-ended
choices without the guidance of any meaningful principles but also result in judgments that
inevitably infringe either the federal or state interest put forth. Legally, these proposals have
gone nowhere. The only Justice ever to suggest adopting a case-by-case balancing approach
was Justice Blackmun, and even he has not repeated the suggestion since his opinion in Cantor
v. Detroit Edison Co., 428 U.S. 579, 610-12 (1976) (Blackmun, J., concurring in the judgment).
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judgments (even if, for example, the state has decided to delegate the
power to fix prices to private citizens)39 or that antitrust courts review
all restraints for substantive consistency with federal antitrust policy
(even if, for example, the restraints are embodied in a regulatory
statute).#0 The former proposals can be faulted for giving short shrift
to federal antitrust interests. The latter proposals can be faulted for
giving short shrift to values of federalism, to institutional concerns
about judges sitting as supralegislatures who second-guess economic
regulations,*! and to the possibility that restraining competition may
further noneconomic conceptions of the public interest.

Some proposals claim to minimize the conflict.42 These proposals
do not avoid favoring one interest: they simply redefine it in some
narrow fashion. As a result, they are vulnerable not only to the
critique that they slight the disfavored interest but also to the critique
that they do not sufficiently respect the favored interest.#3 Professor
Wiley’s proposal is illustrative. It would, on the assumption that
economic efficiency is the goal of antitrust, allow states to defend a
state-authorized restraint that would otherwise violate antitrust law
by showing that the restraint addresses a market inefficiency.44 But
if efficiency is really the goal of antitrust and if the state-authorized
restraint violates ordinary anmtitrust law, then the premise that the
restraint advances efficiency must conflict with the antitrust premise
that the restraint does not. This conflict is no less real than a conflict
in goals.

For example, Wiley would allow a state to defend a regime of
vertical price restraints on efficiency grounds.45 As he points out,
powerful efficiency arguments can be made for allowing vertical price

39 See, e.g., Wiley, supra note 3, at 730-31, 739—40; see also Easterbrook, supra note 2, at
45-50 (arguing that doctrine should immunize any state or local regulation as long as the
jurisdiction’s residents bear its full costs); Page, supra note 2, at 1113~25 (arguing that any
clearly articulated state regulation should trump conflicting federal antitrust law).

40 See Cirace, An Economic Analysis of the “State-Municipal Action” Antitrust Cases, 61
TEX. L. REV. 481, 486 (1982) (advocating preemption of regulations that are not the least
restrictive means of addressing a substantial market failure); Spitzer, supra note 3, at 1318-25
(suggesting as a possible option antitrust preemption of any state or local regulation that offends
antitrust values by causing inefficiency or transferring wealth from consumers to producers);
Wiley, supra note 3, at 742—43 (advocating preemption of any anticompetitive state regulation
evidencing the kind of producer capture and inefficiency that conflicts with the purposes of
antitrust law). Professor Wiley is cited for both proposals because he explicitly frames his
normative thesis as a choice. See id. at 715, 739—41.

41 See, e.g., 1 P. AREEDA & D. TURNER, ANTITRUST LAW f 215¢c, at 98 (1978); Garland,
supra note 2, at 508—12; Hovenkamp & Mackerron, supra note 24, at 758-67.

42 See, e.g., Page, supra note 2, at 1113-25, 1137-38; Wiley, supra note 3, at 768-69.

43 See, e.g., Wiley, supra note 3, at 731-36 (criticizing Page’s proposal in part for failing to
respect state policy judgments sufficiently).

44 See id. at 743, 748-64.

45 See Wiley, supra note 31, at 1279-80.
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restraints.46 But these arguments have been rejected by federal an-
titrust case law, which still holds vertical price restraints per se in-
valid.47 Permitting states to authorize vertical price restraints does
not, then, simply allow them to correct market failures; it permits
them to correct perceived failures in federal antitrust law. This may
seem attractive to those who view certain federal antitrust doctrines
as unwise. But one should be under no illusion that the conflict is
avoided. Any restraint that violates antitrust law in the name of
correcting “antitrust failure” contradicts the federal antitrust premise
that the type of competitive process prescribed by federal antitrust
rules advances the public interest.48

Two commentators have claimed to find support for the current
Midcal test within the conflict and accommodation paradigm.4® Pro-
fessor Jorde suggests that current doctrine strikes a proper balance
between antitrust policy and federalism values because the clear au-
thorization and active supervision requirements promote the federal-
ism value of citizen participation.5® But current doctrine seems rather
poorly tailored to promoting citizen participation. As Jorde recog-
nizes, the actual opportunities for citizen participation in regulatory
decisions are often minimal.51 And the active supervision requirement
does nothing to prevent states from denying their citizens the oppor-
tunity to participate in the decisions of the supervising officials.52
Moreover, Jorde fails to explain why citizen participation in the initial
decision to delegate open-ended or unsupervised authority to restrain
trade should not be sufficient and why other federalism values are not
undermined by antitrust requirements that foreclose some regulatory
options entirely.53 From an antitrust perspective, one might add that
the citizen participation argument does not explain why an unrelated
value (particularly one so weakly realized) should trump federal an-
titrust policy. And the question remains why this balance of federal

46 See id. at 1280 & n.15; see also Page, supra note 2, at 1131-34 & n.182 (summarizing
and collecting sources).

47 See Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 724 (1988).

48 Cf. Page, supra note 2, at 1130—34 (justifying state regulation as necessary to correct
“antitrust failure”).

49 See Garland, supra note 2, at 499-501, 507—08; Jorde, supra note 3, at 247-s0. Garland
believes, however, that current doctrine is unjustified in failing to accord municipalities the
same immunity accorded states. See Garland, supra note 2, at 502-07.

50 See Jorde, supra note 3, at 229, 247-50.

51 See id. at 250. No doubt the extent to which citizens exercise available opportunities is
even more minimal.

52 Cf, Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 445 (1915) (holding
that due process does not require an opportunity to be heard before a generally applicable rule
is promulgated).

53 See W. Page, State Action and “Active Supervision” (forthcoming 36 ANTITRUST BULL.
(r991)).
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antitrust policy and federalism values is more appropriate than other
conceivable balances.

Merrick Garland has defended the Midcal test as “a relatively
sensible compromise between the judiciary’s obligation to respect the
results of the democratic process at the state level and its obligation
to respect that same process at the national level.”* Why doesn’t
respect for the national political process and the supremacy clause
require invalidating anticompetitive state laws? Because, Garland
argues, that would nullify states’ power to regulate their economies.55
Why doesn’t respect for state political processes dictate sustaining state
laws that delegate unsupervised power to restrain trade? Because that
would permit states to nullify the Sherman Act by authorizing private
parties to violate the Act.56 According to Garland, current doctrine
achieves the necessary rough compromise by immunizing “[t]rue state
action” or “action taken by the state gua state” but not conduct that
is “effectively private action” or laws that delegate the power to re-
strain competition to “private parties.”s?

The flaw with this argument is that it simply restates the conflict
and asserts that current doctrine reflects a reasonable accommodation
without providing any rationale other than a formal public/private
distinction which Garland fails to explain on policy grounds.58 If he
did address the relevant policy issues, moreover, Garland’s argument
would face the same critique applied to current doctrine: that it is
hard to justify because it bears little relation to any of the interests
supposedly in conflict. Given, however, that there appears to be no
principled resolution of the perceived conflict under the prevailing
paradigm, perhaps relying on a formal distinction between state and
private action can be justified on the modest grounds that it achieves
a rough justice no worse than other accommodations and extracts the
judiciary from making open-ended policy choices.

Purely formal concepts of state action are, however, incapable of
striking the rough compromise necessary to accommodate conflicting
interests without reference to those interests. The principal problem
is the absence of formal grounds for satisfactorily determining which

54 Garland, supra note 2, at 501,

55 See id. at s00.

56 See id.

57 Id. at 301, 508.

58 In response to Wiley’s critique along these lines, see Wiley, supra note 31, at 1278-79,
Garland has denied that his argument hinges on any inherent distinction between public and
private action. See Garland, Antitrust and Federalism: A Response to Professor Wiley, g6 YALE
L.J. 1291, 1294 (1987). Nonetheless, he provides no policy rationale for current doctrine or his
distinction between a state decision to regulate through “state actors” and a state decision to
delegate the authority to restrain trade to “private actors.” In addition, his test can be applied
only with, at a minimum, some formal understanding of how to distinguish state actors from
private actors. See Garland, supra note 2, at 499-501, 507—~08.

HeinOnline --- 104 Harv. L. Rev. 679 (1990-1991)|




630 HARVARD LAW REVIEW [Vol. 104:667

exercises of authority created or enforced by the state should be
deemed state action and which should not. Every restraint resulting
from the exercise of such authority cannot be viewed as state action
immune from antitrust review, for whenever businesses restrain trade
they are exercising authority created or enforced by the state. Take,
for example, two competing businesses that agree to fix prices. If, as
is likely, the two businesses are corporations, then their exercise of
state-created authority is obvious, for the power of corporations to
engage in business, own property, and set prices to sell products are
all created by the state. Antitrust law would have little if any effect
if exercising state-created authority of this type was enough to confer
antitrust immunity.5?

Perhaps less obviously, even a price-fixing agreement between two
noncorporate businesses involves the exercise of authority created or
enforced by the state. This will be clearest if state contract law
permits such agreements, for then the businesses will be exercising an
authority to make agreements that the state defines and directly en-
forces.%° But even if price-fixing agreements are unenforceable under
state contract law, such agreements still involve the exercise of state-
enforced authority, for they constitute agreements to exercise the au-
thority persons have to exclude others from using their property (here,
their products) without paying them the price they demand.6! This
authority is defined and enforced not only by a state’s property law
but also by its criminal law (through prosecutions for theft) and by
its tort law (through suits against product damage). If antitrust is to
have any meaning at all, then, it must apply to at least some exercises
of state created or enforced authority. It is therefore not surprising
that, even as it announced the state action doctrine, the Supreme
Court in Parker also announced that “a state does not give immunity

59 The corporate immunity claim may today seem fanciful, but the Supreme Court was
presented with just such a claim in 1904, when the controlling stockholders of two competing
railroad corporations argued that the combination of their stockholdings into one holding cor-
poration was immune from federal antitrust law because it was authorized by state corporation
law. See Northern Secs. Co. v. United States, 193 U.S. 197, 321-22, 326, 332—33, 34445
(1904) (plurality opinion). The Supreme Court had no trouble rejecting this argument, with a
plurality concluding that “no state can endow any of its corporations, or any combination of its
citizens, with authority to restrain interstate or international commerce” in violation of the
Sherman Act. Id. at 350. Although disagreeing on other grounds, the dissenters expressed no
disagreement with this statement.

60 See Cohen, The Basis of Contract, 46 HAaRrv. L. REV. 553, 562, 585—87 (1933); Wiley, 4
Capture Theory of Antitrust Federalism: Reply to Professors Page and Spitzer, 61 S. CAL. L.
Rev. 1327, 1328 (1988).

61 See Cohen, Property and Sovereignty, 13 CORNELL L.Q. 8, 12-14 (192%); Hale, Bargain-
ing, Duress, and Economic Liberty, 43 CoLuM. L. REV. 603, 603—06 (1943); Hale, Coercion
and Distribution in a Supposedly Non-Coercive State, 38 PoL. Sc1. Q. 470, 470-79 (1923);
Hale, Force and the State: A Comparison of “Political” and “Economic” Compulsion, 35 COLUM.
L. REV. 149, 198-99 (1935).
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to those who violate the Sherman Act by authorizing them to violate
it, or by declaring that their action is lawful.”62

One is thus left with the problem of determining which exercises
of state-enforced authority fall into the public side and which fall into
the private side. Conceivably, such problems might be resolved by a
complex of formal rules based on some combination of precedent,
tradition, philosophy, natural law, or simple intuition.63 But the ex-
istence of any determinate formal public/private distinction seems du-
bious in light of the rich literature establishing the formal incoherence
of such distinctions in other fields of law.4 The most likely candidate
for determining the public/private nature of a type of activity in
antitrust cases — a distinction between proprietary and traditional
governmental activities — has in any event been rejected by antitrust
state action case law.9 And with good reason. The distinction is

62 Parker v. Brown, 317 U.S. 341, 351 (1943).

63 Sometimes disputes about whether action is “public” or “private” center on whether the
authority was truly “created” by the state and “delegated” to private parties or whether the state
has merely “recognized” the authority “retained” by private parties. Cf. Goodman, Professor
Brest on State Action and Liberal Theory, and a Postscript to Professor Stone, 130 U. PA. L.
REv. 1331, 1338-39 (1982) (distinguishing delegation and permission). Such a rephrasing of the
issue, however, does not illuminate it. The debate over whether authority should be regarded
as “delegated” or “retained” merely reproduces the debate over which sorts of authority should
be regarded as “public” and which “private.” The key for our purposes is that the state through
its laws defines the authority (whether “delegated” or “retained”) and stands ready to enforce
that authority.

A related formal approach might attempt to avoid these problems by regarding any exercise
of authority by someone other than “the state” as private. Cf. id. at 1337-41 (distinguishing
what the state authorizes from what it does). The problem with this approach is that the state
always exercises authority through individuals. An approach that refuses to treat any exercise
of delegated authority as state action thus eases the problem of defining state action at the cost
of reducing it to a meaningless nullity. Alternatively, if some of these exercises of authority are
regarded as exercises of authority by “the state” and others are not, see id. at 1338-39, then
the approach again reproduces the problem of determining which exercises of authority are
public and which private.

64 See, e.g., Brest, State Action and Liberal Theory: A Casenote on Flagg Bros. v. Brooks,
130 U. PA. L. REV. 1296, 1302 n.21 (1982) (collecting public law critiques); Horwitz, The
History of the Public/Private Distinction, 130 U. PA. L. REV. 1423, 1426 n.14 (1982) (collecting
private law critiques). An approach that could provide certainty is pure formalism. State action
could be deemed to exist whenever the state labels the actor exercising authority an “official
agent of the state.” All other actors exercising state-enforced authority would be deemed private
actors, and their actions would be subject to antitrust review. Such an approach would,
however, plainly be unacceptable for the same reason it has proven unacceptable under consti-
tutional state action doctrine: a state could avoid all substantive limits by placing the right label
on those exercising the authority in question.

65 Chief Justice Burger is the only Justice ever to advocate relying on whether the challenged
activity was proprietary or governmental, see City of Lafayette v. Louisiana Power & Light
Co., 435 U.S. 389, 418-25 (1978) (Burger, C.]., concurring in the judgment), but the plurality
in that case declined to accept his position, see 435 U.S. at 411-13, and the dissent harshly
criticized it, see id. at 427, 432—-34 (Stewart, J., dissenting, joined by White, Blackmun, and
Rehnquist, JJ.). Subsequent cases have underscored this rejection by holding state action
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notoriously unworkable.5¢ Worse, it bears no relation to the policy
concerns relevant to issues of antitrust immunity. The government
poses at least as great a threat to competition when regulating as it
does when running a business, and it has just as much potential to
further the public interest as a business as it does as a regulator.67

More generally, the results reached in antitrust state action cases
seem hard to square with any normal or intuitive formal notions of
state action. As the Court itself acknowledges, its conclusions about
what constitutes “state action” under antitrust law are “by no means
identical” with its conclusions about what constitutes “state action”
under constitutional law.6® If anything, the Court understates the
degree of inconsistency. The disparate treatment of municipal action
— ipso facto state action for constitutional purposes®® but state action
for antitrust purposes only if sufficiently authorized by state-wide
legislation”® — is the most glaring divergence. But divergence with
constitutional or intuitive formal conceptions of state action pervades
the antitrust doctrine, as we will see in the next Part.

II. EXPLAINING THE COURT’S DISTINCTION BETWEEN STATE
ACTION AND PRIVATE ACTION UNDER THE PROCESS PARADIGM

Most Supreme Court state action cases address the issue of when
restraints resulting from some mix of involvement by state-wide rep-

immunity inapplicable to various exercises of authority that are more regulatory than proprietary.
See Patrick v. Burget, 486 U.S. 94 (1988) (adjudication of physician competence in a peer
review hearing); Community Communications Co. v. City of Boulder, 455 U.S. 40 (1982)
(ordinance prohibiting business expansion); California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97 (x980) (statutory price-setting authority).

66 See Wells & Hellerstein, The Governmental-Proprietary Distinction in Constitutional Law,
66 VA. L. REV. 1073, 1073 & nn.1-8 (1980) (collecting critiques). The distinction breaks down
in both directions. First, governments have long engaged in business activities and provided
(and often charged for) various consumer services, such as transportation, education, garbage
collection, electricity, and medical care. Second, it is hard to think of a governmental activity
that has not or could not be performed by private persons. See Indian Towing Co. v. United
States, 350 U.S. 61, 67-68 (1955). These problems have proven sufficient to force the Court to
abandon the governmental-proprietary distinction in numerous fields, including tenth amend-
ment law, see Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 545-47 (1985),
intergovernmental tax immunity, see South Carolina v. Baker, 485 U.S. 505, 523 n.14 (2988),
and governmental tort immunity, see W. KEETON, D. DoBBs, R. KEETON & D. OWEN, PROSSER
AND KEETON ON TORTS § 131, at 1053-54 (5th ed. 1984).

67 See, e.g., Frug, Property and Power (Book Review), 1984 AM. B. Founp. REs. J. 673,
687—g0 (listing ways municipalities can further the public interest as market participants). Any
governmental market participation that generated monopoly profits for the public treasury
would, moreover, seem indistinguishable from a governmental tax.

68 NCAA v. Tarkanian, 488 U.S. 179, 194 n.14 (1988).

69 See J. NowAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL Law § 12.1(a), at 422 (3d
ed. 1986). ’

0 See supra pp. 673~74.
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resentatives and private actors should be immunized from antitrust
review. Broadly conceived, this issue covers the waterfront of non-
municipal restraints’! because the actions of state representatives are
often initiated and influenced by private action’? and, as we saw in
Part I, states are necessarily implicated in the restraints of private
actors. As we also saw in Part I, neither formal conceptions nor the
substantive policies implicated by the paradigm of conflict and accom-
modation can explain or justify state action doctrine, either in its
current or any conceivable form.

Under a paradigm that focuses on the adequacy of the decision-
making process, however, this problem is avoided. In particular, as
detailed in section A, many features of antitrust state action doctrine
that are particularly puzzling under formal conceptions — why some
statutes are not state action, why some governmental commands are
treated as agreements under the Sherman Act and others are not, and
why some official state agents are treated like private actors — become
readily explicable once one understands antitrust as embracing the
proposition that those with financial interests in restraining competi-
tion cannot be trusted to determine which restraints are in the public
interest. Section B then argues that this proposition also hélps explain
tendencies and trends in judicial interpretations of the clear authori-
zation and active supervision requirements that are non-intuitive on
formal grounds.

A. Explaining Apparent Anomalies in State Action Doctrine

If a litigant brings a constitutional challenge to a “state statute,

. . state action is obvious, and no formal inquiry into the matter is
needed.””® One might think, given the per se antitrust immunity of
state legislatures, that this would be just as obvious under antitrust
doctrine. In fact, however, the issue is not at all obvious.’* Indeed,
in three separate cases the Supreme Court has held that the Sherman
Act invalidated state statutes that compelled wholesalers or retailers
to adhere to the resale prices set by their suppliers — each time

71 The immunity accorded municipal restraints is discussed below at pp. 729-38. As will
be evident after the discussion there, the analysis in Part II also applies to restraints authorized
by the state and resulting from some mix of involvement by municipal officials and private
actors.

2 See, e.g., Wiley, supra note 3, at 731 n.85.

73 L. TRIBE, AMERICAN CONSTITUTIONAL LAw § 18-1, at 1688 (2d ed. 1988) (emphasis in

original).
74 See, e.g., Fisher v. City of Berkeley, 475 U.S. 260, 265 (1986) (“Legislation that would
otherwise be pre-empted . . . may nonetheless survive if it is found to be state action immune

from antitrust scrutiny . . . .” (emphasis added)).
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concluding that the statute was not protected by antitrust’s immunity
for state action.’s

In each case the Court concluded that the statute’s defect was that
it allowed “private parties” (the suppliers) to set the terms of the
vertical price restraints.’® But it is difficult to see (and the Court
never explains) under what formal conceptions this made the statutes
delegating the power to these suppliers any less the act of the state.
The conclusion that state action was not present is all the more
striking when one notes: (1) that each case involved challenges to the
imposition of statutory penalties against a noncomplying wholesaler
or retailer,”” (2) that two of these statutes did not make the decision
to set some resale price discretionary, but rather required the supplier
to post a fixed resale price,’® and (3) that all the statutes did not
simply enforce resale agreements independently reached by suppliers
and their buyers but rather required wholesalers and retailers to com-
ply with the resale prices unilaterally set by their suppliers.’”? By
comparison, when the Supreme Court faced a constitutional challenge
to such a statute, it directly addressed the merits of the constitutional
claims, apparently finding the presence of state action so obvious as
not to merit discussion.20

75 See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 343—45 (198%); California Retail Liquor
Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 105-06 (1980); Schwegmann Bros. v.
Calvert Distillers Corp., 341 U.S. 384 (1951). Schwegmann invalidated only those portions of
the state statute that went beyond the now-repealed exemption provided by the Miller-Tydings
Act. See id. at 386—95; infra note g6.

76 See 324 Liquor, 479 U.S. at 344—45 & nn.6-8; Midcal, 445 U.S. at 105-06; Schwegmann,
341 U.S. at 389 (“private conduct”); see also Fisher, 475 U.S. at 267-69 (explaining Schwegmann
and Midcal in these terms).

77 See 324 Liquor, 479 U.S. at 340 (appealing judicial and administrative enforcement of a
suspended license and $1o00 fine); Midcal, 445 U.S. at 100 (seeking to enjoin administrative
enforcement that could lead to a fine or suspended license); Schwegmann, 341 U.S. at 385-86
(appealing a judicial injunction to comply with statute). For the contrasting constitutional
position, see, for example, Shelley v. Kraemer, 334 U.S. 1, 19—20 (1948), which held that
judicial enforcement of a racially restrictive covenant constitutes state action under the Consti-
tution; and New York Times Co. v. Sullivan, 376 U.S. 254, 265 (1964), which held that judicial
enforcement of tort law also constitutes state action.

78 See 324 Ligquor, 479 U.S. at 337—38; Midcal, 445 U.S. at 99; see also Patrick v. Burget,
486 U.S. 94, 101-06 (1988) (holding that peer review mandated by state statute is not protected
by antitrust state action immunity). In contrast, conduct by private parties mandated by statute
or regulation is usually deemed state action under constitutional law. See, e.g., Skinner v.
Railway Labor Executives’ Ass'n, 109 S. Ct. 1402, 1411-12 (1980).

19 See 324 Liquor, 479 U.S. at 337—40; Midcal, 445 U.S. at g9—100; Schwegmann, 341 U.S.
at 386—88. In contrast, the finding of constitutional state action in Shelley v. Kraemer, which
continues to be controversial, see, e.g., Brest, supra note 64, at 1323 n.109, because it implies
that constitutional review might apply to any private ordering enforced by the state, has been
justified on the ground that it at least involved enforcement of a racially restrictive covenant
against the wishes of a willing seller and buyer. See J. Nowax, R. RoTUNDA & J. YOUNG,
supra note 69, § 12.3, at 433—34.

80 See Old Dearborn Distrib. Co. v. Seagram-Distillers Corp., 299 U.S. 183, 193—98 (1936)
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The strategy used by the Court to deal with these doctrinal prob-
lems was not particularly artful. In the antitrust cases, the Court
simply ignored the clear state action involved in the statutes it was
invalidating and focused its attention on the restraints the statutes
were authorizing or mandating. Then the Court made the conclusory
assertion that these restraints were “private” (even though mandated
and enforced against other nonconsenting businesses by the state) and
thus not immune without active state supervision. The state, the
Court concluded, fails to provide active supervision (and its statutes
become vulnerable to invalidation) when it “‘simply authorizes price
setting and enforces the prices established by private parties’” because
such authorization merely “‘cast[s] . . . a gauzy cloak of state involve-
ment over what is essentially a private price-fixing arrangement.’”81
But the Court never explained the criteria used to reach its conclusions
that the suppliers complying with their statutory obligations to regu-
late prices were acting in a “private” capacity and that price regulation
mandated and enforced by the state was “essentially . . . private.”
Surely the authority exercised under these statutes, deemed “‘private
regulatory power’” by the Court,82 bears little resemblance to the type
of economic combinations that are traditionally the focus of antitrust
law.

Although state action doctrine thus proved malleable enough to
exclude these statutes, a far more straightforward approach would
have simply asked whether, under the statutory scheme, the person
controlling the terms of the restraint (here, the supplier) was financially
interested. This is the true dispositive feature of each statute the
Court invalidated — each delegated the power to set the terms of
vertical price restraints to suppliers financially interested in the resale
prices of their products.83 These statutes were not denied immunity
because they did not constitute “state action” but because they set up
a decisionmaking process that antitrust law views as suspect. Indeed,
the Court in several places indicated that it would have viewed the
cases differently if the statutes had mandated a fixed markup or if
“the State” (presumably through some disinterested state agency) set
the prices or reviewed their reasonableness.84

(upholding a state statute requiring businesses to sell a brand at the prices set by fair trade
contracts whether or not they were parties to the contract).

81 324 Liquor, 479 U.S. at 344—45 (quoting Midcal, 445 U.S. at 105—06).

82 See id. at 345 n.8 (quoting Fisher v. City of Berkeley, 475 U.S. 260, 268 (1986)).

83 Of course, a rich literature supports the proposition that the financial interest of suppliers
in resale prices is often procompetitive, See sources cited supra note 46. It cannot be denied,
however, that suppliers have a financial interest and that the argument that this interest is
procompetitive has so far failed to persuade the Supreme Court to eliminate the per se rule
against vertical price restraints.

84 See 324 Liguor, 479 U.S. at 344 n.6, 345; Midcal, 445 U.S. at 105-06 & n.o.
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Distinguishing ‘the cases invalidating resale price statutes has also
forced the Court into a rather tortured interpretation of what consti-
tutes an agreement under the Sherman Act. Because section 1 of the
Act applies only to a “contract, combination, . . . or conspiracy” in
restraint of trade,®5 it requires proving an agreement.86 In Fisher v.
City of Berkeley,®” the Court held that this requirement was fully
applicable to section 1 suits brought against governmental restraints,
and upheld a rent control law on the ground that a unilateral govern-
mental command did not constitute an agreement under the Sherman
Act.88 The Court rejected claims that the rent control law formed a
combination among landlords or between landlords and the city or its
officials. “There is,” the Court reasoned, “no meeting of the minds
here. The owners of residential property in Berkeley have no more
freedom to resist the city’s rent controls than they do to violate any
other local ordinance enforced by substantial sanctions.”89

But where, one wonders, was the “meeting of the minds” in the
cases that invalidated the resale price maintenance statutes? Each
statute was struck down under section 1 pursuant to the per se rule
against vertical price-fixing agreements even though it compelled
wholesalers and retailers to adhere, whether they agreed or not, to
the resale prices set by their suppliers. There was no meeting of the
minds between the suppliers and their buyers®! or between the buyers
and the state. Nor was there any meeting of the minds between the
state and the suppliers — that indeed was the problem since the Court
struck down the statutes on the grounds that the state did not partic-
ipate in setting the terms of the vertical price restraint.92 The Fisher
Court offered this explanation for the apparent anomaly:

Not all restraints imposed upon private actors by government units
necessarily constitute unilateral action outside the purview of § 1.
Certain restraints may be characterized as “hybrid,” in that nonmarket

8 15 U.S.C. § 1 (1988).

8 See, e.g., Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761, 763 (1984).

87 475 U.S. 260 (1986).

88 See id. at 266-67. Although Fisher involved a municipal ordinance, the Court made
clear that the doctrine it was announcing would apply equally to the unilateral commands of
state or local governments. See id. at 265—70.

89 Id. at 267 (citation omitted).

% See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 341-43 (1987); California Retail Liquor
Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. g7, 102-03 (1980); Schwegmann Bros. v.
Calvert Distillers Corp., 341 U.S. 384, 386 (1951).

91 The Court has long held that there is no agreement under the Sherman Act when a
supplier announces resale prices and refuses to deal with buyers who fail to comply. See, e.g.,
Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 (1984). In such cases, it concludes,
no “meeting of the minds” between the buyer and supplier exists. Id. at 764 & n.9g.

92 See generally P. AREEDA & H. HOVENKAMP, supra note 22, 1 209.1, at 88-89, 93-94, 95
(concluding that there was no agreement in Midcal, Schwegmann, or 324 Liquor).
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mechanisms merely enforce private marketing decisions. Where pri-
vate actors are thus granted “a degree of private regulatory power,”
the regulatory scheme may be attacked under § 1.93

The Court then distinguished the statutes invalidated in the resale
price maintenance cases as involving hybrid restraints because they
gave suppliers the exclusive discretion to select price levels.94 The
rent control law, in contrast, “places complete control over maximum
rent levels exclusively in the hands of the Rent Stabilization Board.”%s
This difference certainly distinguishes the cases. But it has no ap-
parent bearing on whether a meeting of the minds had occurred
because in each case the persons bound by the price restraint were
subject to terms unilaterally imposed by someone else.

The key was thus not whether an agreement was reached but the
identity of the person or entity setting the terms of the price restraint.96
When a financially interested supplier unilaterally sets the prices im-
posed by statutory authority on others, the Court is willing to find an
agreement in order to subject the restraint to antitrust scrutiny.9” But
when a financially disinterested “government official” or agency like a
rent control board sets the prices, the Court is unwilling to find an
agreement under the Sherman Act. Again, the Court could have
achieved the same results with far less doctrinal strain had it simply
asked whether the party setting the terms of the restraint was finan-
cially interested.

More direct support for the proposition that the scope of antitrust
review depends on the financial interest of the party setting the terms
of the restraint is provided by Goldfarb v. Virginia State Bar®® and
Continental Ore Co. v. Union Carbide & Carbon Corp.%° Goldfarb

93 Fisher, 475 U.S. at 267-68 (citations omitted).

% See id. at 268-69.

9 Id. at 269.

9% The Court’s manipulation of the concept of an agreement is highlighted by the formal
inconsistency with its prior analysis in Schwegmann. The first case to hold that the state action
doctrine did not immunize a resale price statute, Schwegmann also presented the question
whether the restraint was immune under the now-repealed Miller-Tydings Act, ch. 6go, tit. 8,
so Stat. 673, 693 (1937), repealed by Consumer Goods Pricing Act of 1975, Pub. L. No. g4-
145, 89 Stat. 8or, which then immunized “contracts or agreements” fixing resale prices. The
Court there concluded that the restraint was not an agreement because the retailers had not
agreed to the resale prices set by suppliers under the statute. See Schwegmann Bros. v. Calvert
Distillers Corp., 341 U.S. 384, 387—90 (1951). Thus, the same restraint deemed a non-agreement
under the Miller-Tydings Act satisfies the agreement requirement of the Sherman Act under
current doctrine.

7 The Court made this clear in 324 Liguor, a post-Fisher decision, when it rejected the
argument that statutory vertical price restraints were not agreements under § 1 of the Sherman
Act on the ground that the statute granted a degree of private regulatory authority to private
actors. See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 345 n.8 (1987) (citing Fisher).

%8 421 U.S. 773 (1975).

99 370 U.S. 690 (1962).
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involved an antitrust suit against the Virginia State Bar Association
for issuing an ethical opinion requiring attorneys to adhere to a min-
imum fee schedule. Even though the Bar was a statutorily designated
state agency granted authority by the state to issue ethical opinions,100
the Court held state action immunity inapplicable. It reasoned: “The
fact that the State Bar is a state agency for some limited purposes
does not create an antitrust shield that allows it to foster anticompe-
titive practices for the benefit of its members. The State Bar . . . has
voluntarily joined in what is essentially a private anticompetitive
activity . . . .”101 In Continental Ore, the antitrust defendant had
been appointed an agent of the Canadian government and delegated
“discretionary agency power to purchase and allocate to Canadian
industries all vanadium products.”92 The Court nonetheless reversed
two lower court holdings that the defendant’s exercise of its govern-
mental authority to exclude competitors from selling vanadium on the
Canadian market was governmental action outside the purview of the
Sherman Act. It found state action immunity inapplicable because
the restraint had not been approved by any “official within the struc-
ture of the Canadian government.”03 The governmental agent’s ex-
ercise of governmental authority to exclude competitors was appar- -
ently not deemed the act of an official, but rather “private commercial
activity.”104

In short, both Goldfarb and Continental Ore refused to treat the
exercise of governmental authority by official agents as state action
immune from antitrust review because the action was deemed essen-
tially “private activity” under the circumstances. Although the Court
was hardly clear about what factors led it to label this official gov-
ernmental activity “private,” both cases involved restraints imposed
by actors financially interested in restricting competition. The Court
seemed to allude to this fact when it stressed in Goldfarb that the
Virginia State Bar was restraining trade “for the benefit of its
members”105 and when it stated in Continental Ore that the activity
was “commercial.”0 Furthermore, both cases stated that the chal-
lenged restraint would have been immune if it had been approved by
certain other governmental actors, none of whom had any apparent
financial interest.107

100 See Goldfarb, 421 U.S. at 776 & n.2, 789—go.

101 Id. at 791—92 (citations omitted).

102 Continental Ore, 370 U.S. at 703 n.11. To be precise, the governmental agent was a
corporate subsidiary of the defendant. See id. at 6g2.

103 Id, at 706-07.

104 Id. at 707.

105 Goldfarb, 421 U.S. at 791.

108 Continental Ore, 370 U.S. at 707.

107 See Goldfarb, 421 U.S. at 790-91; Continental Ore, 370 U.S. at 706. Goldfarb also
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The view that Goldfarb and Continental Ore embody the principle
that financially interested action is always “private action” subject to
antitrust review appears to be confirmed by the Court’s recent opinion
in Allied Tube & Conduit Corp. v. Indian Head, Inc.1°8 Allied Tube
addressed the intersection of antitrust state action doctrine with the
Noerr doctrine, which provides antitrust immunity to efforts to peti-
tion the government.19 The defendant in Allied Tube claimed peti-
tioning immunity for its efforts to influence a standard-setting asso-
ciation to adopt an electrical code that excluded its competitor’s
product because that association’s standards were regularly adopted
into law by state and local governments. Rejecting this claim, the
Court stressed that although petitioning immunity was absolute when
the source of the restraint causing the antitrust injury is governmental
action, 10 the plaintiff’s damages were predicated not on the restraints
resulting from the incorporation of the association’s code into law, but
rather from the effect the association’s code had of its own force in
the marketplace.!!!

What is interesting for our purposes is the Court’s reasoning in
rejecting the claim that the defendant was entitled to absolute im-
munity for any antitrust injury resulting from the association’s code
because the association was so influential — its code was routinely
adopted into law with no or little change!!? — that the association
should itself be regarded as a governmental actor. “Whatever de facto
authority the Association enjoys,” the Court reasoned, “no official
authority has been conferred on it by any government, and the deci-
sionmaking body of the Association is composed, at least in part, of
persons with economic incentives to restrain trade.”!® Significantly,
the Court supported this proposition by citing to the discussions in

supported its conclusion that state agency status did not shield the state bar from antitrust
review by citing Gibson v. Berryhill, 411 U.S. 564, 578-79 (1973), which held that a state
board composed of self-employed optometrists would violate due process by conducting hearings
on whether to revoke the licenses of competitors. See Goldfarb, 421 U.S. at 791. This reliance
is instructive for two reasons. First, Gibson explicitly based its holding on the pecuniary interest
of the board’s members in excluding competitors. This suggests that the Goldfarb Court was
also focusing on financial interest and viewed it as the factor that rendered the state agency
“private” for antitrust purposes. Second, comparing Goldfarb to Gibson underscores the diver-
gence of constitutional and antitrust state action doctrine: the financial interest that prevents
state agency action from being treated as state action for antitrust purposes does not prevent it
from being treated as state action for constitutional purposes. In fact, it forms the basis for a
constitutional violation only possible if state action is present.

108 486 U.S. 492 (1988).

109 See id. at 499~502.

110 See id. at 499.

11 See id. at 498 & n.z, 500.

11z See id. at 495~96.

13 Id, at sor1.
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‘Goldfarb and Continental Ore mentioned above, thus suggesting that
the Court shares the understanding of those cases pressed here.l14
Indeed, since the clearest lesson of Goldfarb and Continental Ore is
that conferring “official” authority on otherwise “private” actors does
not render their exercise of that authority “state action” immune from
antitrust review, the combination of these three cases suggests that
the only real test is whether the actor controlling the terms of the
restraint had a financial incentive to restrain competition.!!5 Whether
the authority being exercised to restrain trade has been labeled “offi-
cial” is irrelevant, and the reference in Allied Tube to the lack of
“official authority” thus seems unnecessary to its reasoning.116

Why should the Court want to distinguish state action from private
action based on the economic incentives of the person restraining
trade? The Court’s answer is based on its unwillingness to trust actors
with such incentives to restrain trade in the public interest. ““We may
presume, absent a showing to the contrary, that [a government] acts

114 See id.

US Later in Allied Tube the Court suggested that political accountability might sometimes
be relevant, stating that “where, as here, the restraint is imposed by persons unaccountable to
the public and without official authority, many of whom have personal financial interests in
restraining competition, we have no difficulty concluding that the restraint has resulted from
private action.” Id. at 502. As discussed in Part IV, political accountability may in fact be
relevant to determining whether financially disinterested restraints are immune from antitrust
scrutiny. See infra pp. 738—46. It seems unlikely, however, that the Court intended to suggest
that political accountability might be sufficient to render a financially interested actor immune
from antitrust review, particularly since the Court mentions the two other factors, but not the
lack of accountability, when it initially concludes the association is private. This issue is explored
below at pp. 712—17, which argues that accountable but financially interested actors should not
be immune and collects case law supporting that proposition.

116 The Court provided further evidence of this with its decision in Washington State Elec-
trical Contractors Association v. Forrest, 488 U.S. 806 (198¢) (mem.), vacating and remanding
839 F.2d 547 (gth Cir. 1988). Forrest involved an antitrust suit brought against a minimum
wage regulation promulgated by a state council. The council was officially established by statute
and exercising state-delegated regulatory authority, but six of its seven voting members were
representatives of employees and employers, see Washington State Elec. Contractors Ass’n v.
Forrest, 839 F.2d 547, 549 (9th Cir. 1988), vacated and remanded, 488 U.S. 806 (1989), and
thus financially interested. Although the Ninth Circuit recognized that no active supervision
would be required if the state council was a state agency for purposes of state action doctrine,
the court “perceive[d] certain problems when a state agency is staffed with individuals who
represent private interests.” Id. at 553. It then held that in any event the council was immune
because it was adequately supervised by various other officials. See id. at 553—-55. The Supreme
Court vacated and remanded for reconsideration in light of Patrick v. Burget, 486 U.S. 94
(1988), which clarified the showing necessary to show active supervision. See Forrest, 488 U.S.
at 806. This decision may have simply reflected the Court’s desire to clean up the Ninth
Circuit’s active supervision case law. But it is often the practice of the Court to deny certiorari
rather than vacate and remand for reconsideration in cases where it is confident the judgment
is correct. Because the judgment would have clearly been correct if the state council was
entitled to the same immunity as typical state agencies, the Court’s decision to vacate and
remand is consistent with the view that financial interests disable an entity from being treated
as a state agency for the purposes of state action doctrine.
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in the public interest. A private party, on the other hand, may be
presumed to be acting primarily on his or its own behalf.””117 The
presumption that the private party is acting on its own behalf is
revealing because it must presuppose that the party has interests at
issue that can be advanced by restraining trade.

B. Explaining Shifts and Trends in State Action Doctrine

The thesis that concerns about financially interested restraints are
what really drives state action case law also conforms with certain
tendencies and shifts in judicial interpretations of the clear authori-
zation and active supervision requirements. These interpretations
often have little to do with intuitive linguistic understandings of what
“clear authorization” and “active supervision” might mean.

It has, for starters, become increasingly evident that nothing has
to be very clear or affirmative about state authorization to immunize
regulation by a disinterested state agency. In Southern Motor Carriers
Rate Conference, Inc. v. United States,'18 the Court held that the
clear authorization test does not require that an entity representing
the state as sovereign authorize the specific restraint being challenged
or articulate an intention to permit anticompetitive effects flowing
from that restraint. It is enough, the Court concluded, if the state as
sovereign demonstrated a clear but general intention “to displace com-
petition in a particular field with a regulatory structure.”!!9

The Court’s decision to soften the clarity of the authorization
needed to immunize an agency restraint was directly tied to its view
that legislatures could not adequately regulate without delegating
open-ended authority to state agencies. It reasoned:

If more detail than a clear intent to displace competition were
required of the legislature, States would find it difficult to implement
through regulatory agencies their anticompetitive policies. Agencies
are created because they are able to deal with problems unforeseeable
to, or outside the competence of, the legislature. Requiring express
authorization for every action that an agency might find necessary to
effectuate state policy would diminish, if not destroy, its usefulness. 20

17 Allied Tube, 486 U.S. at so1 (quoting Town of Hallie v. City of Eau Claire, 471 U.S.
34, 45 (1983)).

18 491 U.S. 48 (1985).

119 Id. at 64. Specifically, a Mississippi statute authorizing a state agency to set “just and
reasonable” trucking rates was sufficient authorization to immunize a scheme whereby the state
agency permitted trucking companies to agree collectively on the rates they would submit to the
agency even though the statute itself did not authorize such collective ratemaking. See id. at
63~66.

120 Id. at 64.

HeinOnline --- 104 Harv. L. Rev. 691 (1990-1991)|




692 HARVARD LAW REVIEW [Vol. 104:667

The Court is certainly correct on this point: a rich line of administra-
tive law cases and scholarship establish the practical necessity of
allowing broad legislative delegation to agencies.1?1 But if the scope
of agencies’ immunity is to be coextensive with the rationale for
legislative delegation — even when that rationale includes agencies’
ability “to deal with problems unforeseeable to, or outside the com-
petence of, the legislature”'22 — then the clear authorization require-
ment converges on the simpler test I suggest really drives the Court’s
conclusions. Namely, antitrust review should not apply whenever a
financially disinterested state agency regulates.123

Indeed, antitrust courts’ eagerness to immunize disinterested state
agencies has been so great that they have found clear authorization
for agency action even when the state supreme court has found the
action “unauthorized” by state law,124 and have refused to consider
evidence that the state officials abused their authority in bad faith.125
The result represents sound policy. State administrative law, not
antitrust review, is the proper remedy for preventing state agencies
from exceeding or abusing their authority.126 States can always pro-
vide further remedies if they find them necessary. Moreover, antitrust
review of state agencies may thwart rather than aid the state admin-
istrative scheme because it will tempt parties aggrieved by state agency
action to forgo state administrative review in hopes of winning treble
damages in an antitrust suit.12? Or the threat of antitrust liability
may discourage compliance with state regulation pending state judicial
review and a definitive determination on whether the regulation is
authorized.1?® Notwithstanding the soundness of the result as a matter
of policy, this doctrinal stretching of the clear authorization require-
ment to immunize actions that are in fact “unauthorized” and to find
authorization for bad faith abuses of authority suggests that clear
authorization has never really been the true test. The tendency of

121 See, e.g., Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398—99 (1940); Mashaw,
Prodelegation: Why Administrators Should Make Political Decisions, 1 J.L. EcoN. & OrG. 81,
82, 91—99 (1983) (cataloging reasons for allowing broad delegation).

122 Southern Motor Carriers, 471 U.S. at 64.

123 Since all that must be clearly shown under Southern Motor Carriers is a general intent
to create a regulatory agency, it would be remarkable if a neutral state agency ever lacked
sufficient authorization.

124 See Lease Lights, Inc. v. Public Serv. Co., 849 F.2d 1330, 1333—35 (zoth Cir.), cert.
denied, 488 U.S. 1019 (1988)..

125 See, e.g., Llewellyn v. Crothers, 765 F.2d 769, 774 (9th Cir. 1985).

126 See P. AREEDA & H. HOVENKAMP, supra note 22, § 212.3b, at 145—49.

127 See Llewellyn, 765 F.2d at 774-75. Piercing immunity only when regulators act in bad
faith would not be much of a limitation because plaintiffs could still raise antitrust suits against
any regulatory action by challenging the subjective motivations of the regulators.

128 See Lease Lights, 849 F.2d at 1334.
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courts to demand much clearer authorization for financially interested
restraints suggests the same.129

As for the active supervision prong of the Midcal test, it has
undergone a dichotomization and shift in meaning that also seems to
be bringing the doctrine closer to the underlying process concerns.
The dichotomization has resulted from the Court’s suggestion that the
active supervision requirement is probably inapplicable to state agen-
cies,130 g suggestion with which the lower courts have virtually all
agreed.13! The reason for this doctrinal development was again based
on the different incentive structure. “Where a private party is engag-
ing in the anticompetitive activity, there is a real danger that he is
acting to further his own interests, rather than the governmental
interests of the State.”132

At the same time that courts have been freeing state agencies from
the active supervision requirement, the Court has, in 324 Liquor Corp.
v. Duffy'33 and Patrick v. Burget,134 tightened up the supervision
required over financially interested actors. Indeed, to term this prong
a “supervision” requirement is a misnomer; what is actually now
required is active control. “The active supervision prong of the Midcal
test requires,” the Patrick Court held, “that state officials have and
exercise power to review particular anticompetitive acts of private
parties and disapprove those that fail to accord with state policy.”!35
Procedural review will not suffice.13¢ Nor will other forms of “state
involvement or monitoring” that do not “‘exerft] any significant control
over’ the terms of the restraint” being challenged.13’” The Court jus-
tified the stringency of this requirement in terms that, once again,
seem consonant with concerns about financially interested decision-
making.138 “Absent such a program of supervision, there is no realistic

129 See, e.g., Cantor v. Detroit Edison Co., 428 U.S. 579, 592—95 (1976); Goldfarb v. Virginia
State Bar, 421 U.S. 773, 790-91 (1975); Northern Secs. Co. v. United States, 193 U.S. 197,
245—46 (1904). Commentators also seem to vary the intensity of authorization demanded ac-
cording to the financial interest of the actor. Compare t P. AREEDA & D. TURNER, supra note
41, 1 214a, at 80-82 (stressing the need for clear authorization in a discussion of cases that
involved financially interested restraints) with P. AREEDA & H. HOVENRAMP, supra note 22,
1l 212.3b, at 145-49 (stressing the need to interpret the authorization requirement loosely in a
discussion of cases that involved restraints imposed by neutral state agencies).

130 See Town of Hallie v. City of Eau Claire, 471 U.S. 34, 46 n.10 (1984).

131 See P. AREEDA & H. HOVENKAMP, supra note 22, § 212.%, at 166 (collecting cases).

132 Hallie, 471 U.S. at 47.

133 479 U.S. 335, 344—45 & n.7 (1987).

134 486 U.S. 94, 100-05 (1988).

135 Id. at xo1; see also id. (“[Tlhe active supervision requirement mandates that the State
exercise ultimate control over the challenged anticompetitive conduct.”™.

136 See id. at 101-05; 324 Liquor, 479 U.S. at 344—45 & n.7.

137 Patrick, 486 U.S. at 101 (quoting 324 Liquor, 479 U.S at 345 n.7).

138 In both Patrick and 324 Liquor, the private persons controlling the challenged restraints

HeinOnline --- 104 Harv. L. Rev. 693 (1990-1991)|




694 HARVARD LAW REVIEW [Vol. 104:667

assurance that a private party’s anticompetitive conduct promotes
state policy, rather than merely the party’s individual interests.”139 In
short, the active supervision requirement has shifted into a require-
ment that a state official control the terms of the restraint. Moreover,
the Court’s rationale for this control requirement suggests that the
state official must not have “individual interests” that might lead her
to sacrifice the public interest.

The importance of this doctrinal evolution can be seen by com-
paring the level of control required under the active supervision prong
with the level of control that led the Court in Hoover v. Ronwinl40
to conclude that the challenged restraint was not that of the supervised
party but rather that of the supervising state entity. In Hoover, a
person who failed his state bar exam sued the state-appointed grading
committee, which was composed of practicing attorneys, on the theory
that the committee was grading on a curve in order to limit compe-
tition by restricting the number of entering lawyers.¥! The Court
concluded that although the suit was brought against the committee,
the challenged restraint was actually that of the state supreme court
and thus ipso facto immune under the state action doctrine. Three
grounds were cited for this conclusion: (1) the committee had to file
the grading formula with the state supreme court thirty days prior to
the examination, (2) the state supreme court considered and rejected
the plaintiff’s challenge to this grading formula, and (3) the state
supreme court made the final decision over whether or not to admit
bar applicants.!4? This, the Court found, meant that the state su-
preme court knew and controlled the number of attorneys permitted
to enter the market, and thus controlled the terms of the restraint
being challenged.143

The Court’s reading of the facts may seem naive — a strong
argument can be made that bar exam committees exercise de facto

were financially interested. In Patrick they were doctors who competed with the doctor whose
hospital privileges they terminated. See id. at 96—98. In 324 Liguor they were wholesalers with
financial interests in the resale prices of their retailers. See 479 U.S. at 337—40.

139 Patrick, 486 U.S. at 101. The Court also quoted Hallie to the effect that “fwlhere a
private party is engaging in the anticompetitive activity, there is a real danger that he is acting
to further his own interests, rather than the governmental interests of the State’” and that a
“‘private party . . . may be presumed to be acting primarily on his or its own behalf.’” Id. at
100 (quoting Town of Hallie v. City of Eau Claire, 471 U.S. 34, 45, 47 (1984)).

140 466 U.S. 558 (1984).

141 See id. at 564—65, 569—70 & n.1g.

142 See id. at 561-64 & n.11, 572-73, 575—78.

143 “Even if Committee members had decided to grade more strictly, under the grading
formula approved by the court, for the purpose of reducing the total number of lawyers admitted
to practice, the court knew and approved the number of applicants. This was the definitive
action.” Id. at 576 n.28 (emphasis in original); see also id. at 578 n.31 (emphasizing that the
plaintiff did not claim a conspiracy against himself in particular but solely a “‘conspiracy to
limit the number’ of applicants admitted”).
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control over bar admissions and that state supreme courts make little
use of their formal authority.14 But the important point for our
purposes is the following. If the level of control exercised in Hoover
sufficed to make the restraint that of the state supreme court, then
whenever a private party could establish active supervision under
Patrick and 324 Liquor, a court could just as well decide that the
restraint was not that of the private party but that of the neutral state
agency that controlled/supervised its terms. Accordingly, the Court
should dispense with the potentially misleading supervision require-
ment altogether.

In short, given the generality of authorization satisfying the clear
authorization requirement, the control needed to satisfy the active
supervision requirement, and the Court’s methodology for determining
which actor is responsible for a restraint, its doctrine boils down to a
simple rule: restraints by state agencies are immune and restraints by
private parties are not. If one also takes into account the criteria by
which the Court determines whether or not an official state agency
will be treated as a private party, this rule can be restated more
precisely: state action immunity applies only when a financially dis-
interested state official controls the terms of the challenged restraint.

Under any rubric, the problem of determining the degree of control
needed to immunize restraints initiated by financially interested parties
is a difficult one. But this difficulty can only be eased if decisions are
explicitly justified and guided by the underlying concerns about the
decisionmaking process behind the restraint. Pure formal control
should not suffice or else the state could through inaction and rubber-
stamping accomplish a de facto delegation that would be void de jure.
Rather, a restraint would seem immune only if the financially disin-
terested actor whom antitrust law does trust to restrain competition
not only knows about and has the power to control the restraint but
also makes a substantive decision in favor of the restraint’s terms.145

44 See id. at 589 n.12 (Stevens, J., dissenting).

145 See Patrick v. Burget, 486 U.S. 94, 100-01 (1988) (stressing the need to have a state
official determine whether the anticompetitive act accords with state policy); see also Fisher v.
City of Berkeley, 475 U.S. 260, 269 (1986) (holding open the possibility that privately set
restraints “ostensibly under the absolute control of government officials” might be subject to
antitrust scrutiny). Cantor also seems to establish the proposition in text. Cantor involved a
claim that an electric utility’s practice of distributing free light bulbs created an illegal tie
between light bulbs and electricity sales that foreclosed competition in the unregulated light
bulb market. The Court held that even though the practice was described in a rate tariff
approved by the state agency regulating electricity sales, the utility was not immune from
antitrust liability because under the circumstances agency approval did not indicate that state
policy favored the practice but rather that it was neutral on the issue. See Cantor v. Detroit
Edison Co., 428 U.S. 579, 581-85, 504 (1976); id. at 604—o5 (Burger, C.J., concurring in part);
1 P. AREEDA & D. TURNER, supra note 41, 1 214, at 82-83, 87~89.

Although Professors Areeda and Turner state that allegations of routine rubberstamping
should ordinarily not oust Parker immunity, see id. § 213c, at 75, they agree that a privately
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It is only when the financially disinterested state representative has
made such a substantive decision that there is any “realistic assurance”
that the approved restraint is in the public interest.146

IIT. EVALUATING THE PROCESS VIEW OF STATE ACTION DOCTRINE

We are now in a position to articulate a rule of decision for the
Supreme Court’s state action doctrine on nonmunicipal restraints that
has more predictive force than either formal notions of state action or
the clear authorization/active supervision test. Namely, the rule is
that an anticompetitive restraint is immune from antitrust liability
whenever a financially disinterested and politically accountable actor
controls and makes a substantive decision in favor of the terms of the
restraint. We are also in a position to describe the underlying policy
rationale in terms more satisfactory than the accommodation of in-
herently conflicting interests. Namely, the rationale is that antitrust
law embraces the principle that financially interested parties cannot
be trusted to restrain trade in ways that further the public interest.147
From these descriptive claims, at least one normative conclusion fol-
lows: the Court should recognize the process view that actually un-
derlies its doctrine and, if it is going to decide cases based on that
view, explicitly incorporate it into a rule of decision that better ex-
plains and fits its case law.

The larger normative questions, however, still remain: is the
Court’s implicit process view correct as a matter of statutory inter-
pretation and wise as a matter of policy? I argue that it is. Section
A presents the initial argument that the Court’s process view is sup-
ported by the legislative history and relevant policy considerations,

set restraint cannot be immunized by agency inaction, see id. Y 213f, at 77-79, or even by
agency approval unless the agency considers the anticompetitive effects of the restraint and
makes an affirmative policy decision that the restraint is desirable as a matter of state policy,
see id. 1 214, at 80-89. They thus apparently mean only to exclude allegations that agencies
lacked an adequate basis for their substantive decisions to restrain competition, see id. at 85—
86, or have been “captured” by financially interested parties. I agree that state action immunity
requires only that a neutral state agency actually made a substantive decision in favor of the
challenged restraint and that the doctrine thus excludes challenges to the adequacy of a neutral
agency’s consideration of anticompetitive effects. I also agree, for reasons explained below at
Pp. 717-29, that courts should not deny antitrust immunity because of “capture.”

146 Patrick, 486 U.S. at 101.

147 The requirement of financial interest does not exclude nonprofit corporations, for nonprofit
status does not preclude firms from reaping financial profits by restraining trade. It only disables
them from distributing those profits to investors. See Hansmann, Reforming Nonprofit Corpo-
ration Law, 129 U. PA. L. REV. 497, sor (1981). The Court has thus correctly held that
nonprofit corporations are fully subject to the Sherman Act. See NCAA v. Board of Regents
of the Univ. of Okla., 468 U.S. 85, 100 n.22 (1984). Nonprofit corporations may, however, in
some instances be exempted from the Robinson-Patman Act, see 15 U.S.C. § 13(c) (1988), or
the Federal Trade Commission Act, see id. § 44.
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and shows how current doctrine channels collective resource allocation
decisions into either a competitive or political process that each pro-
vides its own assurance that the resulting allocation advances the
public interest. I then evaluate and reject three critiques of current
state action doctrine that seem applicable to the process view I attri-
bute to the Court. Section B addresses the claim that the state’s
(greater) power to restrain trade directly must or should include the
(lesser) power to delegate restraint authority to financially interested
actors. Section C discusses the arguments that any initial financial
interest is rendered irrelevant by the availability of disinterested state
processes for correcting restraints and by consumers’ ability to exit
states where such restraints are allowed. Finally, section D assesses
the theory that interest group “capture” renders meaningless the hom-
inal disinterest of politically accountable actors and that antitrust state
action doctrine reflects, and should directly incorporate, the Court’s
efforts to correct such capture.

Although sections B, C, and D are structured around the various
major critiques, the refutation of these critiques also forms a major
portion of the affirmative argument for the process view of current
doctrine. This is intentional, for it is misleading to judge any deci-
sionmaking process by its conformity to some abstract ideal. The
relevant question is not whether a given decisionmaking process has
defects but whether it is worse than other processes we could frame
with different legal rules. My argument is thus based not on sweeping
(and naive) claims about the inherent reliability of the processes
framed by current doctrine but on the more limited claim that those
processes are preferable, both as a matter of policy and statutory
interpretation, to the alternative processes implicit in the various cri-
tiques.

A. Distrusting Financially Interested Decisionmaking

The legislative history of the Sherman Act amply supports the
view that antitrust embraces the premise that those with financial
interests in restraining competition cannot be trusted to do so without
judicial review. Of course, one hesitates in claiming to have found
any fixed meaning in a legislative history that has been read to en-
compass such diverse purposes as economic efficiency (often meaning
wealth-maximization even at the sacrifice of consumer welfare),48
consumer welfare (often meaning the protection of consumer surplus
even at the sacrifice of efficiency),!49 or general fairness criteria and
the importance of deconcentration for political and social reasons

148 See, e.g., R. BORK, THE ANTITRUST PARADOX go—9I, 110-12 (1978).
149 See, e.g., Lande, Wealth Transfers as the Original and Primary Concern of Antitrust:
The Efficiency Interpretation Challenged, 34 HASTINGS L.J. 65, 74~77, 82—106, 142-51 (1982).
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