EINER ELHAUGE
Toward a European Sale of Control Doctrine

From an American perspective, the most salient fact about Eu-
ropean sale of control doctrine is that there is not much of it. Not
much doctrine and, by comparison, not many sales of control either.
What European rules there are that impinge on sales of control are
either voluntary or quite recent, and in any event only an incidental
byproduct of rules actually intended to regulate takeover bids.!

In the United States, by contrast, an outpouring of legal cases
and intense academic discussion about sale of control doctrine pre-
ceded the wave of hostile takeovers and their academic analysis.
The 1950s and 1960s were inundated with cases and academic arti-
cles debating the existence and nature of the duty to share the sale
of an existing block of controlling shares with the noncontrolling
shareholders.?2 In contrast, the use of tender offers to create new
control blocks, which made hostile takeovers possible by creating a
mechanism to wrest control involuntarily from an existing control
group, did not even begin until the 1960s. And it was not until the
1980s that these tender offers led to a torrent of caselaw and aca-
demic literature regarding hostile takeovers.?

It is hardly surprising that in Europe, as in the United States,
voluntary sales of control have received far less media attention
than hostile takeovers. Hostile takeovers not only offer more intrin-
sic drama, but unlike negotiated control sales they are played out in
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