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In the U.S. Term Limits case, the Supreme Court concluded
that any legal restriction on the ability of incumbents to
run for Congress is unconstitutional. This conclusion was
based largely on the theoretical claim that term limits vio-
late the fundamental principle of our representative democ-
racy: “that the people should choose whom they please to
govern them.” This article shows that the Court’s stated
principle should have led it to the opposite conclusion, for
the likely effect of term limits is actually to assist elec-
torates in registering their democratic preferences. Term lim-
its promote this goal in two principal ways: by reducing bar-
riers to entry in political markets, and by solving a
collective action problem facing voters who want to remove
representatives whose seniority enables them to deliver gov-
ernment benefits to their districts. Although there are plau-
sible objections to terms limits, none of them provides sub-
stantial grounds for believing that term limits are on
balance undemocratic.

I. INTRODUCTION

The condemmnation of term limits in U.S. Term Limits, Inc. v
Thornton is sweeping.! Any restriction on the ability of long term
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incumbents to run for Congress is unconstitutional. It does not
matter whether the restriction is imposed by Congress, state legis-
latures, or the voters themselves in state initiatives. Nor does it
matter whether the restriction absolutely bars such incumbents
from being elected or merely requires them to get write-in votes by
depriving them of a place on the ballot.

To reach this conclusion, the Court relied repeatedly on the
premise that term limits are “contrary to the fundamental principle
of our representative democracy . . . that the people should choose
whom they please to govern them.”? This premise was crucial
because, as Part IT of this Article shows, the legal materials were
highly ambiguous. The Court itself conceded the Constitutional
debates were “inconclusive,” but reasoned that the ambiguous his-
torical and textual evidence had to be “read in light of the basic prin-
ciples of democracy.”® In this, the Court echoed a common refrain
in the public debate: if voters do not like long-term incumbents,
they can vote the bums out, but it is undemocratic to keep other and
future voters from keeping the bums in if they wish.

The dissent left this premise effectively unchallenged. To be
sure, the dissent argued that true respect for democratic principles
requires respecting the wishes of the voters who voted for term
limits. But this amounted to arguing that the democratic wishes of
the current electorate should constrain the possibly contrary demo-
cratic wishes of future electorates. Indeed, because the dissent con-
ceded that it would be unconstitutional and undemocratic for Con-
gress to absolutely limit terms, it was poorly placed to argue that,
in actual operation, absolute term limits would be prodemocratic
for future electorates. Instead, the dissent focused on federalism
principles unrelated to democratic policy to argue that states could
impose term limits even though Congress could not, and on the
more limited claim that ballot restrictions were valid even if
absolute term limits were not.

Neither opinion recognizes that public choice theory more
directly rebuts the Court’s premise by providing powerful grounds
for believing term limits would help future electorates more accu-
rately register their democratic preferences. As Part III of this Arti-
cle explains, entry barriers in political markets are generally worse
than in product markets and can prevent electorates from seeing
challengers on the ballot who would better represent them. Term
limits can overcome such barriers. This argument applies to both

2 1d at 1845, 1850-51, 1862 (internal quotation marks omitted). See also id at
1848-51, 1857-58, 1860, 1862-64, 1866 (expressing same principle in other ways).
3 1d at 1848, 1866.
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