ARTICLES

Are Term Limits Undemocratic?
Einer Elhauget

INTRODUCTION: THE FALSE PARADOX OF TERM LIMITS

The Supreme Court’s decision in US Term Limits, Inc v
Thornton' resolved the law regarding federal term limits but not
their desirability. The decision makes this much clear: the Quali-
fications Clauses® prohibit both Congress and the states from
limiting the terms of federal legislators. Constitutional amend-
ment is the only means left open.? But the question that remains
largely unilluminated is whether term limits are sound as a mat-
ter of political economy or democratic principle.

That question remains practically important to more than
just scholars. The Qualifications Clauses do not apply to state
legislators and governors, but many lawsuits claim that a fun-
damental conflict with democratic principles makes term limits
on state officials unconstitutional under other clauses.* Leaving
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' 115 S Ct 1842 (1995).

“ US Const, Art 1, § 2, cl 2; US Const, Art I, § 3, ¢l 3.

* US Term Limits, 115 S Ct at 1845, 1871.

* See, for example, Nevada Judges Assn v Lau, 112 Nev 51, 910 P2d 898, 900 (1996)
(Equal Protection and Due Process); Bates v Jones, 904 F Supp 1080, 1091 (N D Cal 1995)
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aside any legal issue, we need to know whether as a policy mat-
ter states should continue to press for term limits or rescind the
ones they have and whether the answer differs for executive and
legislative term limits. And other nations remain constitutionally
unrestricted. Should they adopt term limits and does the answer
differ depending on the voting system and on whether the limit
applies to representatives to national government or to federa-
tions like the European Community? Nor is constitutional change
beyond question for the United States. Should we press for a con-
stitutional amendment allowing congressional term limits or for
one repealing the limit on presidential terms? Should Presidents
make approval of term limits a litmus test for future Supreme
Court nominations? And there are questions of interest to schol-
ars even if nothing practical turns on them. We want to know
whether US Term Limits was correctly decided, and whether an
ideal political process would include term limits, however impos-
sible their adoption may be.

To say that the Court left the merits of term limits largely
unilluminated is not to say it did not adopt a strong premise
about them. It did: term limits struck the Court as patently un-
democratic. As Part I discusses, the Court invoked traditional
tools of text, framers’ intent, history, and precedent, but it con-
ceded ambiguity in those materials—an ambiguity it resolved at
every turn with the assertion that term limits are undemocratic.
This assertion borrowed partly from statements by our framers
objecting that a legislative power to restrict who could run for of-
fice could produce elitist exclusions and legislative self-
perpetuation. These are convincing objections to requirements
that candidates be property owners, professionals, or members of
the majority religion or party, which were the kind of restrictions
the framers mainly considered. But the last thing one can say
about term limits is that they help an elite or legislative majority
to perpetuate itself in office. No, what really seemed to motivate
the Court was a broader premise: that democratic principles give
voters an unfettered right to vote for whomever they please.

This premise was hardly unique to the Court. The conven-
tional wisdom among most academics and leading newspapers
was that, whatever the constitutional ambiguity, term limits
were clearly a bad idea.’ Doubtless this partly reflected the elite’s

(First Amendment and Equal Protection).

* See, for example, Nelson W. Polsby, Constitutional Mischief: What's Wrong With
Term Limitations, Am Prospect 40, 41 (Summer 1991); Gary S. Becker, Reforming Con-
gress: Why Limiting Terms Won’t Work, Bus Wk 18 (Aug 6, 1990); Kathleen M. Sullivan,
Dueling Sovereignties: U.S. Term Limits, Inc. v. Thornton, 109 Harv L Rev 78, 109 (1995);
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distaste for what it perceived as a populist know-nothing move-
ment based on the ridiculous premise that experience and exper-
tise worsened legislative judgment. But the more fundamental
and largely unchallenged objection was that term limits were
undemocratic because they prevented voters from freely exercis-
ing their judgment to retain experienced representatives if voters
wished. Term limits further seemed to have no redeeming
prodemocratic virtue; if a majority of voters wanted to replace
experienced incumbents with newcomers, they could do so with-
out term limits. Just vote the bums out.

Indeed, no account of term limits can be satisfactory unless
it explains an apparent paradox: why do the same voters who
vote overwhelmingly for term limits also vote overwhelmingly to
return their senior incumbents to office? At the same time that
term limits were being passed in twenty-four states (with 70 per-
cent support in some states),’ voters were generally returning 90
percent of state incumbents and up to 98 percent of federal in-
cumbents who ran for reelection, the bulk of whom exceeded the
term limits those voters had just approved.” To many, the simul-
taneous votes for senior incumbents and term limits that would
oust them are inconsistent, suggesting that votes for term limits
reflected little more than an irrational temper tantrum at odds
not only with democratic principles but with voters’ own revealed
preferences.

The paradox disappears, however, once we realize that there
is no inconsistency between the two votes. As Part II shows, vot-
ers who wish to oust incumbents face a collective action problem.
Incumbents by definition have more seniority than challengers,
and this seniority gives them more legislative clout. Any individ-
ual district that ousts its incumbent is thus penalized by a
smaller share of legislative power and governmental benefits
unless the other districts also oust their incumbents. This pen-
alty grows with the seniority of the incumbent and can coerce

Bruce E. Cain, The Varying Impact of Legislative Term Limits, in Bernard Grofman, ed,
Legislative Term Limits: Public Choice Perspectives 21, 21 (Kluwer 1996) (Most political
scientists oppose term limits.); David J. Olson, Term Limits Fail in Washington: The 1991
Battleground, in Gerald Benjamin and Michael J. Malbin, eds, Limiting Legislative Terms
65, 79, 89 (CQ 1992) (Virtually all Washington state newspapers opposed term limits.).

® The twenty-four include the twenty-three listed in Scaring Mississippt Voters, Wall
St J A18 (Oct 30, 1995), and New Hampshire, see NH Rev Stat Ann § 653:3-4 (Michie
1996).

? See US Term Limits, 115 S Ct at 1912 (Thomas dissenting); Gerald Benjamin and
Michael J. Malbin, Term Limits for Lawmakers: How to Start Thinking About a Proposal
in Process, in Benjamin and Malbin, eds, Limiting Legislative Terms table B-2 at 293
(cited in note 5); Andrew R. Dick and John R. Lott, Jr., Reconciling voters’ behavior with
legislative term limits, 50 J Pub Econ 1, 2 & n 3 (1993).
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districts to vote for incumbents whose ideological views the indi-
vidual districts disfavor and who deliver pork that on balance
harms all districts as a group. Each district might thus prefer
ousting its senior legislator if others would do the same because
that would reduce ideological divergence and pork levels without
any district suffering a smaller share of governmental power and
benefits. But because each individual district’s vote on whether
to reelect an incumbent does not affect whether other districts
reelect theirs, each district rationally reelects its own senior leg-
islator to get a greater share of governmental power and benefits.
The districts will thus continue to reelect senior incumbents even
if they would be better off collectively ousting them all. By oust-
ing all legislators over a certain seniority level and reducing the
penalty for replacing incumbents below that level, term limits
can both decrease ideological slack and lessen overall pork. The
result is not to fetter democratic preferences but to further them.
With term limits, each district gets both ideological representa-
tion closer to its views and a lower overall amount of pork it pre-
fers.

In addition, even if happy with the ideology of its representa-
tive, each district may desire to get rid of the senior representa-
tives from other districts. Representatives from other districts
cannot be reached through ordinary voting but can be reached
through term limits. If the ideological and other political benefit
each district derives from its senior representative is less than
the political harm it suffers from other districts’ senior represen-
tatives, each district can be made better off by agreeing to give
up its senior representative if the other districts will give up
theirs. This goal also presents a collective action problem: no dis-
trict has incentives to individually oust its senior representative
unless the others oust theirs, but each district can be made bet-
ter off if all will oust their senior representatives collectively.
Likewise, the goal seems prodemocratic, though with a signifi-
cant difference: each district’s individual representative may
conform less to the district’s democratic preferences, but the ag-
gregate legislative representation comes closer to each district’s
preferences.

However, sometimes districts constituting a majority of the
political jurisdiction may wish to oust the senior representatives -
of other districts even though those other districts are not made
better off by the bargain. This presents less a collective action
problem than a problem of the majority imposing its will on the
minority. But, I will argue that furthering such majority prefer-
ences through term limits is also prodemocratic, especially since
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the underlying motivation is generally correcting the externali-
ties the minority’s representatives impose on the majority.?

The model developed in Part II does more than justify legis-
lative term limits. By specifying the conditions supporting these
justifications, it offers predictions and explanations about when
and where term limits are likely to be popular. For example, as
the foregoing suggests, districts differ. Even though sometimes
all districts may favor term limits, they will not always be
unanimous. The model explains which districts are likely to favor
and oppose term limits. It further explains in which political ju-
risdictions and historical periods term limits are most likely to be
popular. It explains why term limits are more popular in legisla-
tures with district representation than in those with proportional
representation. It predicts the forms term limits are likely to
take when imposed by states on their federal officials. And it il-
luminates a seeming conundrum—why despite the seeming facial
neutrality of legislative term limits, conservatives have been
more uniformly in favor of them and liberal leaders have been
split on their desirability.

But the analysis in Part II holds only for political represen-
tatives elected to a collective body through district-by-district
voting. What explains the more established practice of imposing
term limits for positions like President, governor, or mayor,’
where the entire political jurisdiction votes on each seat? Collec-
tive action problems cannot justify such term limits. Instead, as
Part III shows, the justification is that voters may not be seeing
the alternatives they prefer on the ballot because of entry barri-
ers. Long-term incumbents have brandname advantages that
create high barriers to political entry. By reducing these barriers,
term limits can increase competition in legislative and executive
races. The additional entry may present new candidates the dis-
tricts prefer to incumbents but did not see on the ballot while en-
try barriers were high. More subtly, even if voters do not prefer
the new candidates to the incumbents, greater competition can

¢ See Part IV.A.2.

? The United States Constitution imposes term limits on the President, see US
Const, Amend XXII, § 1, and many other countries do the same for their chief executives.
See James D. Adams and Lawrence W. Kenny, Optimal Tenure of Elected Public Offi-
cials, 29 J L & Econ 303, 314 & n 21 (1986). Most states impose term limits on their gov-
ernors. See Beth Garrett, Term Limitations and the Myth of the Citizen-Legislator, 81
Cornell L Rev 623, 630 n 15 (1996) (forty states); F. Paul Calamita, Comment, Solving the
Voters’ Dilemma: The Case for Legislative Term-Limitation, 8 J L & Pol 559, 589 n 156
(1992) (collecting citations for thirty states). And 35 percent of major cities impose term
limits on their officials. Mark P. Petracca and Kareen Moore O’Brien, The Experience
with Municipal Term Limits in Orange County, California, in Grofman, ed, Legislative
Term Limits 289, 289 (cited in note 5); Calamita, Comment, 8 J L & Pol at 561.
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broaden and hone the issues debated and move incumbents to
positions closer to those held by their electorates. Again, this
analysis helps us understand not only the motivation for term
limits but when and for which offices they are likely to seem at-
tractive.

Nonetheless, the alleged paradox does dispose of many
popular arguments for term limits, including claims that citizen-
legislators are better than career politicians. Many argue that
long legislative stints make legislators corrupt, arrogant, cynical,
unprincipled, resistant to reform, sympathetic to special interest
groups, and out-of-touch with their electorate.”® This would be
avoided if representatives were like Cincinnatus, leaving their
plows to serve only temporarily in the legislature and then re-
turning to their farms. Much ink has been spilt debating whether
term limits would produce such noble, fresh-minded, citizen-
legislators or rather uninformed, easily manipulated amateurs.™
The ultimate question, stated in many different guises, is
whether, at some point, further legislative experience on balance
begins to worsen decisionmaking. That seems impossible to an-
swer satisfactorily in the abstract. And some have persuasively
argued that term limits might not even produce citizen-
legislators but rather political careerists who move from one
term-limited position to another.” But the deeper problem is
that, even if the proponents of citizen legislators are absolutely

* These were the arguments used during the constitutional debate about rotation,
see US Term Limits, 115 S Ct at 1859 & n 23; Part I.A.3, and by most current supporters
of term limits. See, for example, Brief for the State Petitioner, US Term Limits (Nos 93-
1456, 93-1828), 1994 WL 444683 at *4 (quoting Ark Const, Amend 73, preamble); George
F. Will, Restoration: Congress, Term Limits and the Recovery of Deliberative Democracy
40-41 (Free Press 1992); Mark P. Petracca, Rotation in Office: The History of an Idea, in
Benjamin and Malbin, eds, Limiting Legislative Terms 19, 20-28 (cited in note 5); Garrett,
81 Cornell L Rev 623 (cited in note 9) (collecting sources). Because these arguments prove
to be unpersuasive justifications for term limits, it is not surprising that both the consti-
tutional framers and the current Supreme Court had little difficulty rejecting term limits.

" Compare, for example, Polsby, Am Prospect at 4042 (cited in note 5) (Term limits
will produce uninformed amateurs who will be disproportionately old and rich persons
needing no career.), with Will, Restoration at 9-10 (cited in note 10) (The careerism asso-
ciated with long legislative tenures produces bad legislative decisions.).

2 See Garrett, 81 Cornell L Rev at 656-57 (cited in note 9); Gerald Benjamin and Mi-
chael J. Malbin, Term Limits for Lawmakers: How to Start Thinking about a Proposal in
Process, in Benjamin and Malbin, eds, Limiting Legislative Terms 3, 14-15 (cited in note
5). Nor is there good evidence that the backgrounds of legislators would change with high
turnover. See Alexander Tabarrok, A Survey, Critique, and New Defense of Term Limits,
14 Cato J 333, 335-36 (1994) (noting that percentage of lawyers in Congress was just as
high or higher when turnover was higher and that most legislator characteristics remain
stable despite varying tenure levels); Linda L. Fowler, A Comment on Competition and
Careers, in Benjamin and Malbin, eds, Limiting Legislative Terms 181, 182 (cited in note
5) (same).
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right that legislative experience is bad and reduced by term lim-
its, that still does not explain why we need term limits. If the
only problem with the current system were that long legislative
stints make incumbents unattractive representatives, voters
could just vote against them. To explain and justify term limits,
we need rationales that cannot be accomplished by ordinary vot-
ing.la

The collective action and entry barrier problems provide both
that explanation and telling reasons to find term limits prode-
mocratic. Part IV shows that counterpoints exist, but there are
certainly rational grounds for voters to think that term limits on
balance enhance democratic representation. Given the theoreti-
cal uncertainty, democratic principles seem to mandate respect
for the judgment of a voter majority choosing to adopt term lim-
its. Indeed, since only the entry barrier problem applies to execu-
tives and both problems apply to legislators,* the argument for
term limits is stronger for Congress than for the President—an
irony since the Constitution now prohibits term limits for Con-
gress and mandates them for Presidents.

This Article will proceed on the definitional premise that
more accurately reflecting the preferences of an electorate is
prodemocratic. Some might quarrel with this definition or argue
that, even if prodemocratic, accurate preference registration is
not necessarily desirable. In particular, a Burkean might argue
that ideological divergence between representatives and their
electorates is more desirable or reflective of representative de-
mocracy. This is decidedly not the articulated premise of the Su-
preme Court or politically active opponents of term limits. In-
deed, it is the supporters of term limits who argue that they are

¥ It is not, however, surprising to see such explanations offered for term limits. The
flaws that people see in incumbent legislators are, after all, what would motivate sup-
porters of term limits to want to replace all incumbents even under the public choice ex-
planations I describe. Perhaps term limits supporters also intuited the public choice
problems articulated here. The stated purpose of the California term limits initiative was,
after all, to “restore . . . competitive elections,” to “encourage qualified candidates” to run,
and to limit the “unfair incumbent advantages” that resulted in the “extremely high
number of incumbents who are reelected.” Cal Const, Art 4, § 1.5. Or perhaps they knew
only that ousting noxious legislators through ordinary voting somehow did not work and
decided to try something else. Whatever their subjective motivation, the justification for
its expression through term limits must rest on grounds that could not be furthered by
ordinary voting. That is, even if the claimed empiricel paradox of the simultaneous votes
for senior legislators and term limits could be otherwise explained, we would still have to
face the claimed justificatory paradox that term limits cannot be justified unless they can
accomplish something ordinary voting cannot.

" Consistent with this, the rate of incumbent reelection is generally far higher for
legislators than for executives in both federal and state governments.
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more likely to produce Burkean representatives® and the oppo-
nents who complain that term limits interfere with electorate
preferences. I thus defer such alternative definitions of democ-
racy until Part IV, which concludes that even a Burkean concep-
tion of democracy offers no sound grounds for condemning term
limits as undemocratic. But the questions of what democracy is
and whether it is desirable are perhaps too large and distracting
for fruitful resolution here. I thus prefer to focus on the more
concrete conclusion that term limits can enhance the accuracy
with which the electorate’s views are represented. That conclu-
sion seems of interest no matter how one defines democracy and
the social good. And in terms of the constitutional question, more
accurately registering voter preferences surely seems a permissi-
ble goal for the electorate to further by enacting term limits.

I. THE CONSTITUTIONAL QUESTION
A. The Ambiguity in the Legal Materials

The legal question in US Term Limits was fairly straight-
forward. Do the Constitution’s Qualifications Clauses, which re-
quire that all federal legislators be of a minimum age, citizens for
some years, and state residents, implicitly prohibit states from
imposing any additional qualifications on running for Congress?
The evidence from the text, framers’ intent, history, and prece-
dent was surprisingly ambiguous.

1. Constitutional text.

The text for Representatives says simply that “No Person
shall be a Representative who shall not have attained to the Age
of twenty five Years, and been seven Years a Citizen of the
United States, and who shall not, when elected, be an Inhabitant
of that State in which he shall be chosen.”® The text for Senators
is the same except that the minimum age is thirty and the peribd
of citizenship is nine years."” The text does not say that states
may impose additional qualifications. It does not say they may
not. It is simply silent on the subject.

Nonetheless, the majority cited the canon of construction
that expressio unius exclusio alterius est (the expression of one
thing excludes others), reasoning that the listing of some qualifi-

\

* See Part IV.A.3.
' US Const, Art1,§ 2, cl 2.
7 US Const, Art 1, § 3, ¢l 3.
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cations excludes any others.”® However, this canon, like many
canons, has an equal and opposite counter-canon.” Indeed, two
counter-canons: (1) that courts should interpret ambiguity to fur-
ther the purpose embodied in the included language, which often
involves extending it by analogy to unincluded situations; and (2)
that where lawmakers have shown they know how to exclude
other things explicitly, their failure to do so implies an intent to
allow inclusion. The underlying difficulty is that the failure to
list other things may reflect simple inadvertence, a failure to
consider those other things, or an inability to reach a consensus
in favor of them rather than a considered consensus against
them. That is particularly true here, where a failure to reach a
consensus on other minimal qualifications that must be required
for office hardly suggests a consensus that no other qualifications
might reasonably be found or added.

But there were more particular problems in the case at
hand. Even if one applied the expressio unius canon exclusively,
the canon could be interpreted to mean that the inclusion of cer-
tain qualifications excluded the possibility that the Constitution
itself imposes additional qualifications but not the possibility
that Congress, let alone the states, may do so. The text, after all,
could have stated that any person meeting the above three quali-
fications could be elected; instead it stated only that any person
not meeting the three qualifications could not be elected. One
might accordingly read the language’s purpose as merely pre-
venting Congress or the states from allowing the election of
someone with lower qualifications, such as a twenty-one-year-old
naturalized alien with one year of citizenship.? If the clause sets
only a floor, not a ceiling, then the expressio unius canon means
only that the clause exhaustively lists all qualifications making
up that floor.

Worse, even by itself the expressio unius canon cuts both
ways, for the Constitution explicitly prohibits the imposition of a
religious qualification for federal office. This implies that under
the canon there are no other qualifications Congress or the states
are forbidden to add. But the majority reasoned instead that
various other provisions policing state involvement in aspects of

¥ US Term Limits, 115 S Ct at 1850 n 9.

* See Karl N. Llewellyn, Remarks on the Theory of Appellate Decision. and the Rules
or Canons about How Statutes are to be Construed, 3 Vand L Rev 395, 401-06 (1950).

® The example is not fanciful. Age and citizenship qualifications for state office at the
time were in fact lower than the constitutional minimum, often allowing one to become a
state legislator with as little as 21 years of age and one year of citizenship. See US Term
Limits, 115 S Ct at 1902 (Thomas dissenting).

# US Const, Art VI, ¢l 3.
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federal elections other than the qualifications of candidates evi-
denced a general purpose of restricting state interference that
should be extended by analogy.?® That is, the Court applied a
classic counter-canon to the expressio unius canon. Had the ex-
pressio unius canon been applied here it would have produced
. precisely the opposite conclusion: that the listing of the various
provisions restricting state involvement in federal elections im-
plied that there were no other restrictions on such state involve-
ment, such as restrictions on state power to set qualifications for
federal candidates. But the irony of using conflicting canons in
the same opinion was apparently missed. Ultimately, the truth
remains that all the text provides on the topic at hand is silence,
and it is hard to derive anything meaningful from silence.

2. Textual editing decisions.

The majority found it significant that the Constitutional
Convention rejected two proposals to give Congress the power to
add qualifications.?® Further, the Convention rejected a form of
term limits, a “rotation” provision requiring incumbent legisla-
tors to relinquish their seats for a term before running again.?

But it is always dangerous to reason from unadopted edits.
Like unincluded text, they may indicate merely a failure to reach
consensus in favor of the unadopted item, not a consensus
against it. To be sure, the proposal of the edit means the issue
was flagged, so that its nonadoption was not inadvertent. But the
flagging of the issue cuts both ways, for if the lawmakers did not
include language foreclosing the unadopted proposal, one could
arguably infer a lack of consensus against it or maybe even an
intent not to foreclose it.

Even if one views nonadoption as an intended ban on the
proposal, that ban hardly determines the issue at hand. One
might well object to giving federal legislators an unlimited power
to impose property or other qualifications without opposing a
state’s power to impose term limits on its federal representatives.
The concerns that qualifications might be used for elite or legis-

% The Court noted clauses: (1) requiring voter qualifications to be the same for fed-
eral and state office, (2) giving Congress the power to alter state time, place, and manner
regulations of federal elections, (3) having congressional salaries set by federal law, and
(4) allowing Congress to be the judge of the qualifications of its members. US Term
Limits, 115 S Ct at 1857-59.

# Id at 1849. Under one proposal, Congress could have added a property owner quali-
fication; under the other, any qualification it chose. Id.

# See id at 1859 n 22, citing Max Farrand, ed, 1 The Records of the Federal Conven-
tion of 1787 20, 217 (Yale 2d ed 1937).
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lative self-perpetuation are arguably less serious when states
rather than the federal government are the source of the qualifi-
cations. And those concerns certainly are less serious when the
qualification takes the form of a bar on senior incumbents run-
ning for reelection.

Likewise, the refusal to enshrine rotation in the Constitution
need only reflect an opposition to requiring a particular version
of it for all time and all states. The particular version debated
was, after all, quite draconian. It would have made all incum-
bents ineligible for reelection, thus maximizing last-period prob-
lems.” One might well oppose such a one-consecutive-term limit
without opposing modern term limits proposals.

Or perhaps the framers simply wanted to allow future elec-
torates or individual states some flexibility on whether to impose
rotation and what precise form to choose. Maintaining such flexi-
bility seems like a wise decision, for term limits are far more at-
tractive now than at the time of the constitutional framing.
Turnover rates were higher then,” and of course the tenure of
initial candidates for the new Congress was zero. Further, dis-
tributable governmental benefits per district were far lower since
government, especially the federal government, spent and regu-
lated far less. As subsequent analysis shows, such lower levels of
prevailing seniority and governmental benefits directly lower
collective action pressures to vote for ideologically divergent rep-
resentatives.” Since such pressures are largely what make leg-
islative term limits attractive, it is hardly surprising to find less
enthusiasm for term limits then than now.

Moreover, the dissent had an editing decision of its own. An
early draft of the House of Representatives Qualifications Clause
specified that “any person possessing these qualifications may be
elected,” but this language was later deleted.” The deletion of
language that would have made the qualifications exclusive, the
US Term Limits dissent argued, made clear the clause was
meant to set only a floor not a ceiling.”® The majority countered
that this edit was equally consistent with the view that the de-
leted language was superfluous.®® True, but one could say the
same about all the omissions, rejections, and nonadoptions the

* See Part IV.C.

# See Part I1.C.2.

7 See id and Appendix.

# US Term Limits, 115 S Ct at 1895 (Thomas dissenting), citing Farrand, ed, 2 Rec-
ords at 139 (cited in note 24).

# US Term Limits, 115 S Ct at 1895 (Thomas dissenting).

* 1d at 1860-61 n 27 (majority opinion).
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majority found significant—they are equally consistent with al-
ternative interpretations.

The most likely explanation throughout is that the framers
wanted to avoid language that might expose or provoke a conflict
that could doom the whole constitutional enterprise. This ten-
dency will be recognized by anyone who has ever served on a
committee, and it is quite helpful in getting language approved
by diverse bodies. Unfortunately, it offers no help on how to re-
solve the submerged conflict when it eventually arises.

3. Framers’ statements.

In rejecting the proposals to add a power to add qualifica-
tions, some framers objected that such power would allow a cur-
rent legislative majority to limit future elections to persons like
themselves.®* As James Madison put it: “A Republic may be con-
verted into an aristocracy or oligarchy as well by limiting the
number capable of being elected, as the number authorised to
elect.”® Further, in the ratification debates Madison rebutted the
charge that the Constitution favored the wealthy by stating that,
other than the qualifications listed in the. Constitution, “No
qualification of wealth, of birth, of religious faith, or of civil pro-
fession is permitted to fetter the judgment or disappoint the in-
clination of the people.”® Similarly, Alexander Hamilton re-
sponded, “The qualifications of the persons who may choose or be
chosen . . . are defined and fixed in the Constitution, and are un-
alterable by the legislature.”*

But the context for this debate was defending against the
charge that the Constitution imposed or allowed the federal im-
position of unfair restrictions on who could run for office. The
goal, after all, was getting ratification from states leery that
ceding sovereignty to a powerful new federal entity might pro-

“duce bad consequences. By their own terms the quotes betray
this context, for Madison equated limits on who could be
“elected” with those on who could “elect,” and Hamilton asserted
that the qualifications of who “may choose or be chosen” were
both equally “fixed.” Since states clearly could set qualifications

' Id at 1849-51, citing Farrand, ed, 2 Records at 250 (cited in note 24); US Term Lim-
its, 115 S Ct at 1856-57, citing Federalist 52 (Madison), in Clinton Rossiter, ed, The Fed-
eralist Papers 325, 325 (Mentor 1961); US Term Limits, 115 S Ct at 1862-63.

2 Farrand, 2 Records at 250 (cited in note 24).

% Federalist 57 (Madison), in Rossiter, ed, Federalist Papers 350, 351 (cited in note
31).

* Federalist 60 (Hamilton), in Rossiter, ed, Federalist Papers at 371 (cited in note 31).
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for federal voters under explicit constitutional authority,* the
quotes seem to concede an equal role for states to add qualifica-
tions for candidates. The statements could thus be read as
meaning only that the Constitution and federal legislature did
not fetter the judgment of the people, not that the people of
states could not fetter their own judgment. Both Madison and
Hamilton were, after all, focused on allaying fears that the new
federal government would establish a tyranny by restricting who
could run for office, not on allaying fears that states might mis-
use a power to restrict who could run for office that the states al-
ready possessed over both their own legislators and their repre-
sentatives to the Federal Congress under the Articles of Confed-
eration.

Further, as the Court noted repeatedly, the framers’ major
concern was that an unlimited power to add qualifications would
allow a current elite or legislative majority to entrench itself and
form a new “aristocracy or oligarchy.”® That is, the concern was
that limits on who could run for office would diminish voters’
“capacity to displace incumbents in favor of the representatives
of a recently coalesced majority.” But this capacity is not di-
minished by term limits—it is enhanced with a vengeance. The
objection to term limits is not that they prevent voters from dis-
placing incumbents but that they prevent voters from retaining
them, and there is no evidence the framers shared the latter con-
cern. To the contrary, James Madison, whose quotes the Court
made Exhibit A for its interpretation, favored term limits on the
merits; the Virginia Plan he forwarded to the Constitutional
Convention would have required each House member to leave of-
fice after one term.®

Moreover, the dissent could cite its own Founding Father—
Thomas Jefferson. Unlike Madison and Hamilton, Jefferson did
directly address the question whether sfates could add qualifica-
tions for federal candidates and concluded they could.* Jefferson

“ The Constitution sets the qualifications of voters for federal office equal to what-
ever qualifications states impose on voters for the most numerous branch of the state
legislature. US Const, Art I, § 2, cl 1. See also US Term Limits, 115 S Ct at 1856-57.

* US Term Limits, 115 S Ct at 1848-50 & n 10, 1869, citing Farrand, ed, 2 Records at
250 (cited in note 24) (statement of Madison).

“ Laurence H. Tribe, American Constitutional Law § 13-18 at 1097 (Foundation 2d ed
1988). See also Parts I1.A.3, IL.B.1, and I1.B.2.

™ See Stephen C. Erickson, James Madison: Term Limits Radical the Father of Con-
stitution’s Solution to Congressional Career-ism, 4 Term Limits Outlook Series No 3 (Oct
1995).

® US Term Limits, 115 S Ct at 1860 n 24; id at 1888-89 (Thomas dissenting), citing
Letter of December 20, 1787, from Thomas Jefferson to James Madison, in Andrew Lip-
scomb, ed, 6 The Writings of Thomas Jefferson 385, 389 (Jefferson Memorial Assn 1905).
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conceded this was “one of the doubtful questions on which honest
men may differ,”* but this merely highlights Jefferson’s judicious
temperament, for any fair-minded person would find the matter
debatable.*’ In any event, when one side has Madison and Hamil-
ton supportive on a related point and the other side has Jefferson
supportive on the exact point but conceding its ambiguity, per-
haps it is time to call a draw in the battle of Founding Father
quotes.

Finally, the majority relied on an absence of statements. The
recorded debate about the Constitution’s failure to impose rota-
tion contained no statement that the states themselves could im-
pose rotation on their own federal representatives.” Relying on
an absence of recorded statements is always perilous. The ab-
sence may reflect only the record’s incompleteness, especially
given the fragmentary nature of the record at issue.* And any
absence of statements seems equally likely to indicate that
everyone assumed it was understood the states could adopt rota-
tion as to indicate the opposite. After all, the record is also devoid
of statements that the states could notz adopt rotation for their
own federal representatives.* True, one might have thought that
ratification supporters, responding to complaints about the lack
of constitutional rotation, would have tried to blunt the com-
plaint by pointing out that states could impose rotation if they
thought states could. But one would also have thought that rota-
tion proponents would have argued that a constitutional provi-
sion was the only way to get rotation if they thought states could
not impose it. Perhaps neither side wanted to concede the point

® US Term Limits, 115 S Ct at 1860 n 24 (majority opinion); id at 1889 n 14 (Thomas
dissenting), citing Letter of January 31, 1814, from Thomas Jefferson to Joseph Cabell, in
Lipscomb, ed, 14 Jefferson at 82, 83 (cited in note 39).

“* Since the statement that honest men may come to differing views came in a letter
to someone who held the opposing view, it may also have indicated simple politeness. See
Letter of January 31, 1814, from Jefferson to Cabell, in Lipscomb, ed, 14 Jefferson at 83-
85 (cited in note 39).

“ See US Term Limits, 115 S Ct at 1860. The Court also relied on statements by
Hamilton and Robert Livingston against a rotation requirement. Id. However, their con-
text of defending the Constitution’s failure to impose rotation deprives the statements of
any clear intent to deny states” ability to try rotation or other forms of term limits. In ad-
dition, the particular term limits proposal they were opposing would have required U.S.
Senators alone to leave office after each six-year term, which not only targeted the very
chamber of Congress meant to provide the most stability but also meant that all Senators
would always be in their final terms. See Michael J. Malbin, Federalists v. Antifederalists:
The Term-Limitation Debate at the Founding, in Benjamin and Malbin, eds, Limiting
Legislative Terms 53, 55, 57-61 (cited in note 5). See also Part IV.C (discussing final pe-
riod problem).

“ US Term Limits, 115 S Ct at 1901 (Thomas dissenting).

“ 1d.
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on state authority, nor wanted to blunt its own position on ratifi-
cation by announcing its secretly preferred position on state
authority, leaving the matter for another day.

Whatever the general wisdom of relying on an absence of
statements, public choice theory provides an especially powerful
reason not to rely on it here. Collective action problems made
states unlikely to adopt rotation individually however much they
might desire rotation collectively, for any states that imposed ro-
tation would have less influence in the national legislature than
other states with long-time uninterrupted representation.*® It
was thus completely rational for all debaters to ignore the unre-
alistic possibility of individual states adopting rotation for their
federal officials even while they were hotly debating whether the
Constitution should collectively adopt rotation for all states.

For the same reason, it is unsurprising that, despite the
widespread popularity of rotation at the time, no state in the
early post-Constitution period independently imposed rotation on
its federal representatives.”® The Court thus erred in concluding
that the states’ failure to try to rotate their representatives to
Congress indicated that the states must have thought the Consti-
tution prohibited rotational term limits.*” More likely it indicated
the collective action problems with such individual state adop-
tion. Consistent with this explanation, the one state that still
had federal term limits in 1788 rescinded them in 1790, just in
time to avoid losing legislative seniority when no other state fol-
lowed suit with their own term limits.*® Furthermore, states did
impose various other qualifications on their federal representa-
tives, as the next section shows.

“ See Part II. For an explanation of how the recent term limit movement endeavored
to overcome a similar collective action problem with state-imposed term limits on federal
legislators, see Part IL.D. Because rotation ousts all incumbents at the end of the current
term, it would have been much more difficult to organize such concerted behavior among
states. The motivation was also likely weaker at the time given lower levels of legislative
tenure and distributable governmental benefits. See Parts I1.A.2; I1.C.2.

* See US Term Limits, 115 S Ct at 1865-66. Various states did impose rotation on
their representatives under the Articles of Confederation, but they faced no collective ac-
tion problem because the Articles imposed rotation on all congressmen. See Edmund
Cody Burnett, The Continental Congress 250 (MacMillan 1941).

“ US Term Limits, 115 S Ct at 1866.

* Compare Pa Const of 1776, § 11, in Francis Newton Thorpe, ed, 5 The Federal and
State Constitutions 3085 (Hein 1993), with Pa Const of 1790, in id at 3092-3103. See Brief
for State Petitioner in US Term Limits, 1994 WL 444683 at *14 & n 14; Brief for Peti-
tioner in US Term Limits, 1994 WL 444704 at *26 & n 32. See also Denboer and Jenner,
eds, 1 Documentary History of the First Federal Election, 1788-1790 229-30 (1984).
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4. Practice around the time of the framing.

The practice and law before the adoption of the Constitution
can provide background norms helpful in interpreting what the
framers may have meant or been thinking about. Practice imme-
diately after the Constitution’s adoption helps us understand
how contemporaneous parties understood its terms at the time.
Unfortunately, neither are very helpful here.

a) Prior practice. The Court stressed that the Constitution
was enacted just after the resolution of a related British contro-
versy. The British Parliament had for years refused to seat John
Wilkes, who had been convicted of seditious libel for criticizing a
peace treaty with France. After several reelections and exclu-
sions, Parliament finally relented, allowing the voters to choose
their own representative.” But such exclusions obviously raise
the concern of a current legislative majority manipulating
charges to exclude political opponents and thus perpetuate itself
in office. Thus, even assuming the constitutional framers wished
to embody this concern, it has no bearing on term limits, a rule
adopted by the voters themselves that prospectively excludes
only legislators with long incumbencies. In any event, the Eng-
lish rule barred only exclusions for misconduct not covered by
existing qualifications, not the promulgation of new, prospec-
tively-applied qualifications by Parliament.®

Moreover, if one were to look to pre-Constitution rules and
practices, the more relevant place to look would be in America.
And here there was no doubt that states could add qualifications
not only for state legislators but for the state’s federal represen-
tatives to Congress under the Articles of Confederation.® Still, it
is not clear which way this cuts. Perhaps it shows the states as-
sumed the same practice would continue. But one might also
think that it means states would have realized the Constitution
failed to give such authority and would have raised objections if
they had any.

b) Early post-Constitution practice. Was the Constitution un-
derstood to change states’ prior practice and prohibit the addition
of qualifications? The answer is unclear. Several states did im-
pose additional qualifications in their first laws governing elec-
tions to the new Congress. The old Pennsylvania Constitution
continued to impose term limits on its congressional representa-

“ See US Term Limits, 115 S Ct at 1848.

*® 1d at 1894 n 18 (Thomas dissenting); Powell v McCormack, 395 US 486, 528-29
(1969).

* US Term Limits, 115 S Ct at 1894 n 18 (Thomas dissenting).
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tives,” Virginia required its congressmen to be property owners,
five states required federal representatives to be residents of
their districts, and three states required federal representatives
to have been residents for at least a year.”® The Qualifications
Clauses not only imposed no property requirement but also re-
quired residency only in the state “when elected” and thus im-
posed no district residency or duration requirement either.** Ap-
parently these states thought adding qualifications was constitu-
tional, and the record suggests state legislators faced and re-
jected constitutional objections.*

But the Court stressed that a larger number of states did not
impose any additional qualifications, including many states that
retained property ownership requirements for state legislators.%®
Moreover, the Court noted that state practice was unreliable
since states are predictably biased in favor of state power.” It
also dismissed later state laws prohibiting persons like felons
from running for office, finding them too removed in time from
the constitutional framing.%®

Congress’s early practice was likewise ultimately inconclu-
sive. In 1807, Congress considered whether to seat William
McCreery, who allegedly did not reside in his district, as a state
statute required.”® The relevant House committee report con-
cluded that state legislatures lacked authority to add any qualifi-
cations to those the Constitution sets forth.®® But the committee’s
constitutional interpretation was hotly contested both inside the
committee and on the House floor. So contested that, after four

* See note 48 and accompanying text.

® See US Term Limits, 115 S Ct at 1864-65; id at 1903-04 (Thomas dissenting).

“ See US Const, Art 1, § 2, ¢l 2; US Const, Art I, § 3, c1 3.

% See US Term Limits, 115 S Ct at 1904-05 & nn 32-34 (Thomas dissenting).

“ 1d at 1864-65 & n 34, 1866 n 41 (majority opinion). Of course, these states may have
concluded that: (1) property qualifications for federal candidates were less necessary or
desirable than for candidates to the state legislature, where it was more plausible pau-
pers would run; or (2) any benefits of imposing such qualifications on federal candidates
were not worth the risk of constitutional challenge even if the states did not agree with
the grounds for such a challenge. See id at 1907-08 n 37 (Thomas dissenting).

" 1d at 1864, 1866 n 41 (majority opinion).

“1d at 1866 n 41. See also id at 1909 (Thomas dissenting) (noting state laws disquali-
fying federal candidates who are prisoners, mental incompetents, convicted of vote fraud,
or unqualified to vote).

“ 1d at 1861 (majority opinion); id at 1908-09 (Thomas dissenting). The fact that no
such controversy arose in the first twenty years after the Constitution suggests previ-
ously widespread acquiescence in the district-residency and property-ownership qualifica-
tions imposed by some states. Of course, such acquiescence may not have indicated con-
stitutional agreement but rather the impracticality of challenging the requirement and
winning from an outside district or without property.

* 1d at 1908 (Thomas dissenting), citing 17 Annals of Congress 871 (Gales and Seaton
1852).
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days of debate, the House voted to recommit the issue to the
committee, which thereupon excised all constitutional interpreta-
tions from its report and focused solely on whether McCreery in
fact satisfied the residency requirement. The House then voted to
seat McCreery, but deliberately refused to take any position on
the constitutional issue, rejecting overwhelmingly both a resolu-
tion that McCreery had the qualifications imposed by his state
and a resolution that he needed only the ones listed in the Quali-
fications Clause.®’ If all this indicates anything, it is that the
early Congress found the matter quite uncertain, as it was. Other
congressional examples were less equivocal but came long after
the Constitution was adopted,®” and were thus too late to reflect
the original understanding of the Constitution.

In short, congressional practice is not dispositive for reasons
parallel to those that the Court used to dismiss state practice. It
is equivocal, comes from a source one would expect to have a bi-
ased (here, relatively narrow) view of state authority, and much
of it came too late to bear on the original understanding.

5. Precedent.

The majority relied heavily on Powell v McCormack,” which
invalidated a House decision to exclude a representative alleg-
edly guilty of diverting House funds. The Powell decision rea-
soned that Congress had no authority to add to the qualifications
set forth in the Constitution.®

The dissent conceded that Powell correctly barred congres-
sionally enacted term limits.®® Instead the dissent stressed, as
the majority acknowledged,®® that (notwithstanding some over-

¢ US Term Limits, 115 S Ct at 1908 (Thomas dissenting), citing 17 Annals at 927-47
(cited in note 60). Moreover, some of the support for striking down the state statute came
from those who thought a state legislature could not add qualifications because that
power rested with the people of the state acting by convention. See Roderick M. Hills, Jr.,
A Defense of State Constitutional Limits on Federal Congressional Terms, 53 U Pitt L Rev
97, 125-27 (1991). This position would not justify striking down qualifications added to
the state constitution by popular initiative, as almost all modern legislative term limits
were.

® See US Term Limits, 115 S Ct at 1862 (majority opinion).

* 395 US 486 (1969).

* 1d at 522, 532, 550.

& US Term Limits, 115 S Ct at 1889 (Thomas dissenting).

% 1d at 1890; id at 1852 (majority opinion). Indeed, arguably Powell can stand only for
the proposition that a single house of Congress cannot impose additional qualifications.
Reference to Congress being unable to do the same are technically dicta, and an Act of
Congress prospectively adding disqualifications raises less concern about opportunistic
exclusions. See also text accompanying note 50 (noting that Wilkes case indicated only
that Parliament would no longer exclude elected persons for conduct judged to be im-
proper after the fact but not covered by a prospective statutory disqualification); Powell,
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broad dicta) Powell did not mean the states lacked authority to
add qualifications. Nonetheless, if the policy grounds driving the
Powell decision are correct—that allowing Congress to add quali-
fications could lead to elitist exclusions and entrench current
representatives—they also suggest the same conclusion for
states. The dissent’s reading of Powell thus left it with a federal-
state distinction that was unpersuasive in terms of democratic
policy because its basis lay not in such policy but in relatively le-
galistic and metaphysical claims about the meaning of state sov-
ereignty in our federal system.%’

Perhaps a better response would have been to challenge the
premise that Powell applied to term limits. After all, Powell’s
sweeping statements that Congress lacked power to add any
qualifications were dicta. The actual holding was only that the
House could not exclude a particular member for his alleged mis-
conduct. Such exclusions raise the concern of trumped-up
charges being used to target political opponents and thus impli-
cate Powell’s concerns (and those of the framers) regarding the
entrenchment of a current legislative majority. Powell could thus
reasonably be read to prohibit Congress from adding only those
qualifications that raise the legislative self-perpetuation concern.
On this reading, term limits would be constitutional whether
adopted by states or the federal government because, whatever
their other evils, term limits cannot further legislative self-
perpetuation. The better distinction was not between federal and
state imposed qualifications, but between term limits and other
qualifications.

B. Policy Grounds for Resolving the Legal Ambiguity
1. Democratic policy.

In the end, the Court conceded that the constitutional de-
bates were “inconclusive.”® In resolving the ambiguity, it relied
repeatedly on “the fundamental principle of our representative
democracy . . . that the people should choose whom they please to
govern them.” Indeed, the Court itself identified this democratic

395 US at 527-31 (focusing on Wilkes case). But the dominant concerns of entrenchment
would remain raised by a prospective statute, and much of the Powell opinion’s logic ap-
plied equally to congressional statutes. See Powell, 395 US at 532-41, 547-48.

“ See Part 1.B.2.

* US Term Limits, 115 S Ct at 1848.

“ Id at 1845, 1850-51, 1862 (internal quotation marks omitted). In addition to re-
peating this exact phrase no less than five times, the Court continually stressed different
versions of this principle throughout its opinion. Id at 1848-51, 1857-58, 1860, 1862-64.
See also id at 1866 (summing up that its conclusion is based on “the available historical
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principle as the “most importan[t]” factor in its decision, more
important than “the text and structure of the Constitution” and
“the relevant historical materials.”™

The policy argument was straightforward. Restrictions on
whom voters could elect not only threatened legislative self-
perpetuation and elitist exclusions but violated the core demo-
cratic value that voters are the best judges of who should repre-
sent them. This normally does seem a sufficient argument
against imposing additional qualifications on candidates. If the
voters do not like Communists, or Catholics, or renters, or per-
sons refusing to pledge to support a flat tax, they can simply re-
fuse to vote for them. They have no need to commit themselves to
a legal bar on such persons running for office. But the Court
failed to see that this reasoning did not apply to term limits. Vot~
ers could not simply vote for newcomers over senior incumbents
because, as Parts II and III show, collective action problems pe-
nalized such a decision and entry barriers prevented viable op-
ponents from entering the picture.

It appears that the Court did not even see these public choice
issues, for it showed no hesitation whatever in brandishing its
democratic principle to strike down what was, after all, a demo-
cratically adopted rule on narrowing the candidates. Had the
Court seen the merits as at all debatable, the ambiguity of the
constitutional legal materials would surely have made the Court
hesitant to interfere with the democratic wishes of electorates fa-
voring term limits. Its simplistic condemnation of term limits
seems particularly striking given that the same Constitution
provides term limits for the President, showing that even delib-
erative supermajorities can find term limits desirable.

If taken seriously, there are broader implications to the ma-
jority’s claim that fundamental democratic principles required
the invalidation of congressional term limits despite ambiguous
constitutional legal materials. The claim suggests the Court
should be amenable to the argument that even term limits on
state representatives are unconstitutional, perhaps as a violation
of the First or Fourteenth Amendments. And indeed several such
challenges to state term limits have been raised in the wake of
US Term Limits.™ No doubt the Court would recoil from that

and textual evidence, read in light of the basic principles of democracy”). To be sure, at
the end of its opinion the Court gave lip service to not considering the merits of term lim-
its, id at 1871, but this was belied by its repeated prior reliance on democratic policy and
principle to justify its reading of the otherwise ambiguous textual and historical evidence.
™ 1d at 1856.
™ See, for example, Nevada Judges Assn v Lau, 112 Nev 51, 910 P2d 898 (1996);
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conclusion, not only because of precedent to the contrary,” but
also because it would bring into sharp relief a conflict—the Court
would be saying states could not impose term limits on their ex-
ecutives even though the federal government does on its execu-
tive. However, the failure to extend its conclusion to the states
brings into relief another incoherence: if it is fundamentally un-
democratic to impose term limits on federal legislators, why not
on state legislators as well? The Court gave no answer.

2. Federalism, metaphysics and default rules.

The dissent did not avoid similar policy incoherence, for it
also adopted a federal/state distinction unrelated to democratic
policy or principle: that additional qualifications for federal leg-
islators could be imposed by states, but not by the federal gov-
ernment. But if the imposition of additional qualifications by
Congress was undemocratic and unsound, why would it not also
be undemocratic when imposed by states? The dissent barely ad-
dressed the issue, for its federal/state distinction was grounded
not in policy but in a claim regarding the logical entailment of
state sovereignty in our federal system.™ Nonetheless, two policy
distinctions were implicit in its analysis, both based not on the
substantive merits of the qualification at issue but on process-
based claims about the identity of the body imposing the qualifi-
cation.

First, the dissent argued that qualifications adopted by Con-
gress instead of state legislatures posed a greater danger of elite
or legislative self-perpetuation because federal legislators would
be restricting their own opponents and thus had a greater con-
flict of interest.” This does afford some grounds for distinction.
But the grounds are not very strong. After all, elites or parties
that control Congress tend to control state legislatures as well. If
the Democrats during the New Deal had decided that all future
candidates should be Democrats (or have some qualification that
serves as a useful proxy for that), they probably could have im-
posed such a qualification as easily through the states as through
Congress.” Moreover, even if federally-imposed qualifications are

Bates v Jones, 904 F Supp 1080 (N D Cal 1995).

™ See Gregory v Ashcroft, 501 US 452, 462-63 (1991) (People of states have authority
to set qualifications for state officials.).

* US Term Limits, 115 S Ct at 1875-84 (Thomas dissenting).

™ See id at 1890.

* See Rafael Gely and Pablo T. Spiller, The Political Economy of Supreme Court Con-
stitutional Decisions: The Case of Roosevelt’s Court-Packing Plan, 12 Intl Rev L. & Econ
45, 60-64 (1992) (By 1936, the Democrats not only had two-thirds of both houses of Con-

HeinOnline --- 64 U. Chi. L. Rev. 103 (1997)|




104 The University of Chicago Law Review [64:83

categorically more dangerous, that does not mean state-imposed
qualifications are attractive or remotely democratic. A state leg-
islature composed of millionaires might conclude that having a
million dollars should be a qualification for federal office, or a
state legislature composed of Republicans might find member-
ship in their party a requisite qualification. The potential for
abuse and self-perpetuation of a governing class or party re-
mains.

Second, the dissent hinted that it was important to its con-
clusion that the qualification was imposed by voter initiative, not
legislative statute.”® But the dissent never defended the proposi-
tion that the constitutionality of a state law could turn on
whether it was adopted legislatively or by voters.” Indeed the
dissent supported the constitutionality of term limits even in
states that imposed them legislatively.” In any event, while voter
adoption does lower the risk of elite or legislative self-
perpetuation, it does not eliminate it, and democratic principles
would remain compromised. Voters who are mostly homeowners
or who belong to the current majority party might wish to pre-
clude nonhomeowners or other parties from taking office in the
future. Just because such qualifications might be imposed by
majority vote does not make them democratic, for democracy
means not a tyranny of the majority but a commitment to self-
determination that leaves open the possibility that the majority
of tomorrow might differ from the majority of today.” To be sure,
if the majority of voters wish to elect only homeowners or mem-
bers of their party, they can already do so. But adding qualifica-
tions to that effect undemocratically imposes the views of the
current electorate on future electorates. “Democracy envisions
rule by successive temporary majorities.” If one of those tempo-
rary majorities were permitted to entrench itself permanently, it
would not only deny representation to a newly coalesced majority
but also make representatives less accountable by undermining
the mechanism by which voters can register their dissatisfaction.
And it is difficult to see what prodemocratic virtue one could pos-
sibly see in such additional qualifications, no matter who adopted
them.

gress but also controlled both houses in thirty-three of forty-eight states.).

*® US Term Limits, 115 S Ct at 1893-94, 1896, 1900 n 22 (Thomas dissenting).

™ No prior case had ever so held. See id at 1858 n 19 (majority opinion).

* Id at 1893 (Thomas dissenting).

* See Einer R. Elhauge, Does Interest Group Theory Justify More Intrusive Judicial
Review?, 101 Yale L J 31, 103-04 (1991). :

® Tribe, American Constitutional Law § 13-18 at 1097 (cited in note 37).
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The dissent, however, never fully came to grips with these
issues, for it focused on the meaning of state sovereignty in our
federal system. To the dissent, the constitutional structure and
language of the Tenth Amendment mean that our primary iden-
tity is as citizens of states that have partially ceded only defined
portions of their sovereignty to the federal government and re-
served the rest.®’ Thus, wherever the Constitution does not ex-
pressly or implicitly address an issue, the proper “default rule”
(i.e., the rule that operates by default absent contrary language)
is that the states have power over it and the federal government
does not.* Since the Constitution is silent on term limits, by this
logic states have the power to impose them though the federal
government does not.

The Court was drawn into this discussion only to the extent
of responding to the dissent’s argument. It concluded that be-
cause the right to vote for federal representatives was a “new”
right created by the Constitution, the states could “reserve” no
power regarding it.®® Further, because federal legislators were
not delegates from the states but representatives of the People of
the United States, their qualifications were an inherently federal
matter.®* Thus, on this issue, the proper default rule is that un-
less the Constitution delegates the matter to the states, they
have no power over it.* But fundamentally the Court did not see
the question as one of state versus federal power. Rather, its em-
phasis was that neither the states nor the federal government
had any power to add qualifications to those set by the Constitu-
tion. And the democratic principles it invoked applied equally to
both levels of government.

Justice Kennedy was more enthralled by federalist meta-
physics, but his concurrence reached a different conclusion than
the dissent. To him, the “Framers split the atom of sovereignty.
It was the genius of their idea that our citizens would have two
political capacities, one state and one federal, each protected
from incursion by the other.”® Unfortunately, such a theory of-
fers no explanation of how to determine which side of the sover-
eignty atom we are on—all the policy questions are implicitly re-
solved by the largely unexplained location of the boundary line.
Thus, Kennedy concluded state term limits were an “interference

" US Term Limits, 115 S Ct at 1875-84 (Thomas dissenting).
* 1d at 1876.

* Id at 1854-55 (majority opinion).

™ See id at 1863-64, 1871.

* See id at 1854.

* 1d at 1872 (Kennedy concurring).
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with the federal right to vote . . . in a congressional election,”’
but one could have equally concluded that the Court’s decision
was a federal interference with the state right of voters to screen
and select candidates for federal office. Kennedy’s conclusion is
completely determined by his premise that the issue is on the
federal side of the atom, a premise that never receives a policy
justification.

One could of course say the same of the dissent and of the
majority's forays into federalist metaphysics. Each was grand
and evocative, but each turned on definitional premises: whether
the power was “new” or “reserved,” whether our primary status
is as federal or state citizens, whether the selection of represen-
tatives to Congress from a given state is a federal or state mat-
ter, and whether the “people” referred to in the Tenth Amend-
ment are the people of the United States or of the individual
states. And each offered little policy explication of why we
should, given the inevitable ambiguities, adopt one definition
over the other. Instead, we were treated to a conflict between
largely conclusory intuitions and inferences that do nothing to
advance the debate and indeed hinder it by obscuring policy
premises.

The impulse to operate at a high level of abstraction is un-
derstandable. It allowed the majority to avoid explaining just
how term limits could possibly further elite or legislative self-
perpetuation. And it allowed the dissent to avoid explaining why
the Qualifications Clauses should leave states free to adopt nox-
ious qualifications categorically barred from federal adoption.
But the impulse is hardly justifiable, nor required by the meth-
odology of default rules. The default rule concept, coming from
contract and corporate law, is a quite practical one. It holds that,
where a contract or corporate charter offers no clear answer on a
question, the matter should be resolved not by strained efforts to
divine an intent of the contracting parties, but rather by refer-
ence to rules understood to apply by “default” unless the parties
contract out of them. The application of this concept to constitu-
tional and statutory interpretation is quite promising, albeit
largely undeveloped,® but it is plain that the source of default
rules is not metaphysical but policy driven.

The contract and corporate literature provides two basic
sources for default rules. The first, more dominant, source is the

* 1d at 1875.
™ It is the topic of a separate article on which I am currently working, tentatively en-
titled Statutory Default Rules.

HeinOnline --- 64 U. Chi. L. Rev. 106 (1997)|




1997] Are Term Limits Undemocratic? 107

court’s best guess about what rational parties in the position of
the contracting parties would have contracted to had they
thought about the subject. In contract and corporate law, this is
generally presumed to be the rule that maximizes the aggregate
wealth of the contracting parties, on the grounds that any effort
to impose distributional shifts would be offset by price adjust-
ments. In constitutional law, one might look more broadly to
what rule would seem most desirable to parties without a vested
interest in the matter at hand.

The second source is what are known as penalty defaults.
Here the notion is that the default rule should be not the most
desirable rule but rather a rule that penalizes one of the parties
to encourage her to contract more explicitly about the matter.*
The theory is that explicit contracting will make the final set of
contracts more efficient than they would be if relatively impre-
cise courts tried to guess about the most efficient rule for the
parties. Penalty defaults are best limited to areas where explicit
contracting seems likely to occur because, if the penalty default
sticks, uncontracted out of, it worsens social welfare from where
it would be if the most desirable default were used instead.

The dissent’s default rule seems to be a penalty default. The
opinion offered no argument that state power over the qualifica-
tions of federal officials reflected the most desirable rule. Rather,
the dissent stressed the need for state consent to the Constitu-
tion the framers had drafted® from which one might infer that
the default rule of interpretation should be designed to force
those framers to make any limitations on state power explicit.
But the problem with this penalty default logic is the constitu-
tional context. Given the difficulty of amendment, an undesirable
default is likely to stick in perpetuity. Moreover, since almost all
our constitutional contracting is behind us, the adoption of a
penalty default has little prospective effect on future constitu-
tional drafting. Finally, while we might have some hope of rela-
tively complete contracting out of undesirable penalty defaults in
the contractual and corporate setting, the range of issues in the
constitutional setting is so vast that we cannot hope for anything
close to complete contracting. Thus, ironically, default rule logic
suggests courts should feel freer to import notions of general so-
cial desirability to resolve constitutional ambiguities than to re-
solve ambiguities in statutes, let alone those in contracts and

* See, for example, Ian Ayres and Robert Gertner, Filling Gaps in Incomplete Con-
tracts: An Economic Theory of Default Rules, 99 Yale L J 87, 97-100, 128 (1989).
* See US Term Limits, 115 S Ct at 1875-77 (Thomas dissenting).
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corporate charters. Of course, often it will be clear that the most
desirable rule for the contracting parties or society would be that
courts not make ongoing case-by-case judgments of desirability. I
turn to this problem next.

3. The slippery slope and institutional competence.

In line with the efficient default school, one might conclude
that, given the ambiguous legal materials, courts should conclude
that the Qualifications Clauses bar only those qualifications that
raise the risk of undemocratic exclusions and self-perpetuation.
True, the Court would lack authority to impose such a rule ab-
sent some constitutional basis. But the ambiguous materials pro-
vide enough basis for judicial authority, especially given that,
amidst the ambiguity, one thing was clear: the framers were con-
cerned that undemocratic qualifications might be adopted to per-
petuate a governing elite or legislature.”

This conclusion must, however, confront an argument the
Court did not make—the slippery slope argument. Suppose a
court accepted both the interpretation that only undemocratic
qualifications are unconstitutional and the conclusion of this Ar-
ticle that term limits are not undemocratic. Nonetheless, it might
reasonably be concerned that if it starts down the slope, it will
face other qualifications whose classification as pro- or antidemo-
cratic would be more slippery. Would it be prodemocratic to ex-
clude candidates of fascist or communist parties from running for
election, at least if those parties made clear their intent to over-
throw democracy if in office? Undemocratic to exclude candidates
without property or with too much of it? To exclude those with
legal training or without families? Or those who had not taken
college-level civics?

Even seemingly easy cases might be more difficult on closer
examination. An exclusion of felons might, for example, seem to
present an easy case of constitutionality. But the old John Wilkes
case itself showed that felony charges can be politically moti-
vated,” and the current practice of seeking investigations and
prosecutions of political opponents hardly provides convincing
evidence that the days of such concerns lie behind us. From the
opposite extreme, a blatant exclusion of, say, Republicans seems
clearly unconstitutional. But one might reasonably fear that leg-
islatures will pose hard cases by adopting formally benign quali-
fications that nonetheless serve as effective proxies for member-

“ 1d at 1849-51, 1856-57, 1862-63 (majority opinion). See also Part I.A.3.
# See Part 1.A.4(a).

HeinOnline --- 64 U. Chi. L. Rev. 108 (1997)|




1997] Are Term Limits Undemocratic? 109

ship in the opposing party. Once the camel’s nose is in the tent,
keeping out the rest of the camel can be impossible.

The slippery slope argument really encompasses two subar-
guments. First is the “pure” slippery slope argument, that the
principle against undemocratic qualifications is so slippery that
no one could maintain a sharp distinction between the instant
case (term limits) and the bottom of the slope (more noxious
qualifications).”® Second is the argument against giving added
authority to a particular entity. Here, the argument is that
courts should not have a power to decide which qualifications are
democratic because they either are likely to misuse it or lack the
institutional competence to exercise it.”* Even in the case of term
limits, for example, one may doubt the capacity of courts to reach
any definitive resolution of the complex issues identified in Parts
IT and III.

If the slope were too slippery to undertake, the Court had
only two options: it could condemn all additional qualifications or
allow all of them. The former meant the invalidation of seem-
ingly benign laws, such as those disqualifying candidates who
were prisoners, mental incompetents, or convicted of vote fraud.*
But presumably there was little risk of voters voting for such folk
anyway. Given the self-policing by voters of unqualified candi-
dates, the extreme of prohibiting all additional qualifications
seems preferable to the extreme of allowing all of them, espe-
cially when one considers the framers’ clear concerns about leg-
islative self-perpetuation.®

Such arguments might strike me as persuasive but for the
fact that the Court has long been engaged in reviewing the le-

“ See Frederick Schauer, Slippery Slopes, 99 Harv L Rev 361, 370-71 (1985).
Schauer’s delightful piece argues in part that such slippery slope arguments depend on
claims about linguistic imprecision or limited comprehensibility, suggesting that such ar-
guments often lack plausibility because more precise language is possible. Id at 370-76.
But the slope’s slipperiness may be determined by the principles that would be deemed
acceptable interpretations of the legal materials. For example, one surely could linguisti-
cally give the slope excellent traction by interpreting the Qualifications Clauses to em-
body the following principle: term limits are constitutional but all other additional quali-
fications are unconstitutional. However, the legal materials provide no basis for drawing
that line. Courts are restricted to the principles that might plausibly be generalized from
the legal materials, and if those are all either extreme (all additional qualifications valid
or invalid) or slippery (invalidating only “bad” or “undemocratic” qualifications), then
courts have a slippery slope problem no matter how linguistically possible a high-traction
solution might be.

“ See id at 367-68.

“* US Term Limits, 115 S Ct at 1909 (Thomas dissenting).

* See Part 1.A.3. While such concerns were focused on federally-imposed qualifica-
tions, there is little policy ground to distinguish federally- and state-imposed qualifica-
tions. See Part 1.B.2.

-
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gitimacy of the qualifications states impose on candidates for
state office and on voters for both federal and state office. The
Court normally does so under the First and Fourteenth Amend-
ments, since the Qualifications Clauses do not apply.” The result
has apparently not been a pell-mell slide down an unmanageable
slope. Indeed, given that the state power to set qualifications for
federal voters® is not only no less slippery to review but offers far
more potential for abuse than a power to qualify federal candi-
dates, an absolute prohibition on the latter offers little additional
protection. In any event, the doctrine already built up under the
First and Fourteenth Amendment creates guide rails for courts
to keep their footing in the future.”” When subjected to such re-
view, term limits on state officials have survived without diffi-
culty.

Moreover, the Court’s opinion was susceptible to its own
slippery slope problem, for it invalidated not just absolute bans
on incumbents running but bans on their getting ballot access on
the grounds that laws with the purpose and effect of handicap-
ping a class of candidates violated the Qualifications Clauses.'™
Clearly the ballot restriction had such a purpose and effect. But,
as the dissent pointed out, if one is willing to invalidate any law
with such a purpose or effect, then a host of laws might be un-
constitutional: campaign finance laws on the theory that they
handicap challengers to help incumbents (or vice versa); or the
drawing of district lines (including both normal gerrymandering
to help a party and majority-minority districts to help a race) be-
cause it makes it harder for some candidates to win election.'®

¥ See US Term Limits, 115 S Ct at 1913 (Thomas dissenting) (noting that those
clauses have been used to review laws that handicap particular classes of candidates).
The availability of such First and Fourteenth Amendment review might be thought to
save the dissent’s position, for it would also serve as a backstop policing noxious qualifica-
tions even if the Qualifications Clauses were inapplicable. Compare Part 1.B.2. With re-
gard to states, then, the dissent’s position may effectively boil down to the same as that
advocated here, with the only difference being that the dissent would locate the authority
for constitutional review in a different clause. But the dissent would retain a distinction
between state and federally added qualifications, for only the latter would be categorically
banned, and that distinction cannot be justified by any strong policy distinction. US Term
Limits, 115 S Ct at 1913 (Thomas dissenting).

* See US Const, Art I, § 2, cl 1 (giving states power to qualify federal electors).

* See generally Tribe, American Constitutional Law §§ 13-10 to 13-21 at 1084-1112
(cited in note 37).

W US Term Limits, 115 S Ct at 1913 (Thomas dissenting) (collecting cases). See also
Tribe, American Constitutional Law § 13-19 at 1098 (cited in note 37) (noting that candi-
date eligibility requirements generally receive rational basis scrutiny).

' US Term Limits, 115 S Ct at 1868.

*21d at 1913-14 (Thomas dissenting).
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4. The possibility of constitutional amendment.

Still, one might find the issue of qualifications for federal
legislators distinguishable, perhaps not because it is more slip-
pery but because its greater importance makes similar slipperi-
ness intolerable. If so, only a constitutional amendment could
draw an acceptably nonslippery line between term limits and
other additional qualifications. As a practical matter, that is
where US Term Limits leaves us.'®

But even if federal term limits are immensely desirable, this
makes their adoption rather hopeless, does it not? The Constitu-
tion provides for amendment, but only if proposed by two-thirds
of both houses of Congress or by a convention applied for by two-
thirds of the state legislatures.’™ It must also be ratified by
three-fourths of the state legislatures.'” And if anything is clear
about term limits, it is that incumbent legislators are loath to
enact them. Only two of the twenty-four state term limits were
passed by state legislatures; the rest were all by popular initia-
tive.'® Congressional Democrats have consistently opposed term
limits when they were in the majority. Having trumpeted term
limits while in the opposition, Republicans have felt obliged to
continue to voice support for them after their 1994 takeover of
Congress. But they have done so with all the enthusiasm of a boy
asked to dance with his sister, being careful to fall short of the
two-thirds vote needed to actually propose an amendment.’®” If
incumbent legislators have a veto on term limits, the likelihood

“Term limits proponents might also attempt constitutional change via judicial ap-
pointment—that is, appointing a new justice committed to overturning the 5-4 decision in
US Term Limits. But this would not avoid slippery slope problems, and it would cause a
wrenching conflict with stare decisis principles that are generally well worth sustaining.
There are also serious practical problems with such a strategy. Litmus tests are hard to
implement and enforce, and it is perilous to predict how new justices will vote. Further-
more, among the justices in the US Term Limits majority, only Justice Stevens is old
enough to make his retirement and replacement a realistic strategy over the next ten
years. Even if he were successfully replaced by a new justice who would vote differently
on term limits, stare decisis might well drive one of the original four dissenters to switch
sides if the same issue were raised again. In any event, the more fundamental problem
remains that, like constitutional amendment, the judicial appointment strategy still gives
the legislature an effective veto since the Senate must confirm any nominee.

*US Const, Art V.

1% Ratification may also be by state convention, id, but Congress has exclusive power
to decide what ratification procedure to use. See Tribe, American Constitutional Law § 3-
6 at 64-65 n 9 (cited in note 37). It can thus require ratification by state legislatures if
that is more likely to block term limits. To date, only one of the twenty-seven amend-
ments has been ratified by state conventions. Id.

'* Sullivan, 109 Harv L Rev at 78 n 1 (cited in note 5). See also note 6.

'’ See Benjamin Sheffner, Term Limits Plan: Constitutional Convention, Roll Call 6
(Dec 18, 1995) (227 votes in House, 63 shy of 290 needed for two-thirds; 45 votes in Sen-
ate, 22 shy of 67 needed).
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of getting them adopted seems as high as getting university pro-
fessors to voluntarily give up tenure.

Granted state legislators have no direct incentive to oppose
term limits for federal officials. But any incumbent legislator can
be expected to be relatively biased against arguments that in-
cumbency is bad.’® Moreover, state legislatures can circumvent
the need for congressional approval only by applying for a con-
vention that might not produce the desired amendment and
might produce other amendments that are not desired. This un-
certainty has proven a big enough disincentive that no constitu-
tional amendment has ever been produced by constitutional con-
vention.'” Finally, if the party in control of Congress controls at
least one state legislative chamber in one-fourth of the states,
which it always has, it can block ratification. The practical effect
is to give any congressional majority an effective veto against
constitutional change contrary to its interests. Indeed, even when
two-thirds of the states apply for a constitutional convention,
Congress must vote to call for it.'*°

All this seems particularly perverse in this context since
Madison explained that the root cause of his entrenchment con-
cern about giving legislatures the unfettered right to add qualifi-
cations was that “the representatives [ ] have a personal interest
distinct from that of their Constituents.”** Yet the Court’s deci-
sion effectively gives that same legislature a veto over a qualifi-
cations change designed to reduce entrenchment that those same
legislatures have a personal interest in opposing. Should the will
of the people be thwarted in this fashion?

Perhaps not, if a novel theory by Yale Law Professor Akhil
Amar is recognized. Amar argues that Article V sets the exclu-

% One might think that state legislators would like to impose term limits on federal
legislators so the state legislators could move up to the federal position, but state legisla-
tors are probably more worried about term-limited federal officials coming after the state
legislators’ jobs. And if they do hope to move up to the federal level, they are likely to dis-
favor laws that limit the amount of time they can serve once they get there.

**Tribe, American Constitutional Law § 3-6 at 64-65 n 9 (cited in note 37).

"*US Const, Art V. This might be read to give Congress not just an effective but an
absolute veto on constitutional change. However, the better reading (given the historical
evidence) is that Congress has an essentially ministerial obligation to call for a conven-
tion upon application by two-thirds of the states. See American Bar Association, Special
Constitutional Convention Study Committee, Amendment of the Constitution by the Con-
vention Method Under Article V 12-18 (ABA 1974). Still, even a ministerial role involves
significant power to determine whether two-thirds of the states have made the requisite
application in a sufficiently contemporaneous manner and power to delay and influence
the shape and composition of a convention. See id at 17-20; Patrick J. Fett and Daniel E.
Ponder, Congressional Term Limits, State Legislative Term Limits and Congressional
Turnover: A Theory of Change, 26 Political Sci & Politics 211, 213-14 (1993).

" Farrand, 2 Records at 250 (cited in note 24).
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