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Do Lawyers Improve the Adversary
System? A General Theory of
Litigation Advice and Its
Regulation

Stephen McG. Bundyt
Einer Richard Elhaugei

This Article presents a rational actor account of how litigation advice
influences the information that reaches the tribunal in an adversary sys-
tem. The authors conclude that although advice has some disturbing or
ambiguous informational effects, on balance providing advice to one or
both parties will generally improve the capacity of tribunals to determine
who should be sanctioned and who should not. They also identify condi-
tions under which advice is likely to be socially undesirable. The authors
apply their account to analyze a range of policy issues, including whether
to award fees to private attorneys general, whether to guarantee representa-
tion to criminal defendants under the sixth amendment, and whether the
due process clause should require access to counsel for claimants in govern-
ment benefits cases. They also analyze various doctrines of attorney-client
confidentiality and rules restricting access to advice about responding to
investigations or other questioning.

The lawyer’s role in the adversary system frequently calls for con-
duct that appears to thwart truthful or just outcomes. Acting as an advi-
sor, the lawyer certainly may, and arguably must, provide her clients
with complete and accurate advice, even when she reasonably believes
that doing so will cause them to withhold or suppress evidence.! In
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1. The initial discussion draft of the Model Rules would have forbidden lawyers from giving
advice that “the lawyer can reasonably foresee will . . . be used by the client to further an illegal
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litigation, the lawyer’s obligations of zeal® and confidentiality® require or
permit her to engage in a host of dubious activities: withholding evi-
dence, even when the resulting record is radically incomplete;* presenting
documents or testimony that she believes, based on information unavail-
able to the tribunal, to be false;® discrediting through cross-examination
witnesses she knows to be truthful;® and arguing for inferences from the
evidence that she knows are unwarranted.”

Questions about the social desirability and moral standing of this
troubling role have long divided those who think and write about adjudi-
cation and lawyers. Defenders argue that lawyer-aided adversary
factfinding is more likely than the alternatives to produce an accurate
decision because it leads to a better evidentiary record. Delegation to the
parties and their lawyers harnesses their competing interests (and the
lawyers’ skill) in the service of the tribunal’s interest in receiving a com-
plete account of the dispute.® Competition between lawyers is also said

course of conduct.” MODEL RULES OF PROFESSIONAL CoNDUCT Rule 2.3 (Discussion Draft,
January 30, 1980). Later versions dropped this language in favor of a prohibition against offering
knowing counsel or assistance in a crime or fraud in Model Rule 1.2. MODEL RULES OF
PROFESSIONAL CONDUCT Rule 1.2 (1989) [hereinafter MODEL RULES]. The comment to Model
Rule 1.2 states that a “lawyer is required to give an honest opinion about the actual consequences
that appear likely to result from a client’s conduct,” and that “[t]he fact that a client uses advice in a
course of action that is criminal or fraudulent does not, of itself, make a lawyer a party to the course
of action.” Id. Rule 1.2 comment. The strong, though not inevitable, inference is that a lawyer is
not free to withhold advice simply on the ground that it may lead to wrongdoing.

2. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-1 (1980) [hereinafter MODEL
CopE] (“The duty of a lawyer, both to his client and to the legal system, is to represent his client
zealously within the bounds of the law, which includes Disciplinary Rules and enforceable
professional regulations . . . .””); MODEL RULES, supra note 1, Rule 1.3 comment (a lawyer “may
take whatever lawful and ethical means are required to vindicate a client’s cause or endeavor” and
“should act with commitment and dedication to the interests of the client and with zeal in advocacy
upon the client’s behalf”).

3. MobEL CODE, supra note 2, DR 4-101; MODEL RULES, supra note 1, Rule 1.6.

4. See C. WOLFRAM, MODERN LEGAL ETHICS 639-40, 640 n.31 (1986) (citing cases),

5. See MODEL CODE, supra note 2, DR 7-102(A)(4) (attorney only barred from presenting
evidence known to be false); C. WOLFRAM, supra note 4, at 656. The Model Rules contain a
provision that allows, but does not require, a lawyer to refuse to present evidence that would be
persuasive to the tribunal but that she reasonably believes is false. MODEL RULES, supra note 1,
Rule 3.3(c). The Model Code has no comparable provision. Moreover, a criminal defense lawyer
may fail to provide the effective representation constitutionally required if she refuses to present
exculpatory evidence that she believes but does not “know” beyond a reasonable doubt to be false.
Cf. Johns v. Smyth, 176 F. Supp. 949, 953 (E.D. Va. 1959) (holding that a prisoner’s due process
rights were violated when his attorney refused to argue for acquittal based on a client statement he
believed to be false). Furthermore, where the evidence consists of the client’s testimony, a rule
giving criminal defense counsel discretion not to present evidence might well violate the client’s fifth
amendment right to testify. To our knowledge, no court has yet adjudicated the constitutionality of
Model Rule 3.3 in criminal cases.

6. See United States v. Wade, 388 U.S. 218, 257-58 (1967) (White, J., concurring in part and
dissenting in part); see also C. WOLFRAM, supra note 4, at 650-51 (quoting Wade).

7. See generally Subin, The Criminal Defense Lawyer’s “Different Mission”’: Reflections on the
“Right” to Present a False Case, 1 GEO. J. LEGAL ETHICs 125 (1987).

8. See G. Hazarp, Jr., ETHICS IN THE PRACTICE OF LAw 121 (1978); Luban, The
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to improve the quality of information presented. Because each lawyer
will vigorously attack unreliable information that the opposing counsel
presents, such information will either be withheld or promptly discred-
ited. In this account, confidentiality is the handmaiden of effective fact-~
development: if the law instead compelled lawyers to disclose the results
of their investigations, it would weaken the incentive to investigate.’

Critics of adversary advocacy contend that lawyers make no contri-
bution to truth.’® They point to the lack of hard evidence that competi-
tion between legally advised partisans improves outcomes.!! They also
sharply question the underlying logic of the defenders’ position. Given
the lawyer’s freedom or obligation to make partial and even affirmatively
misleading evidentiary presentations, critics argue, why should we
believe competition has an inherent tendency to enlighten the tribunal?
Competitive presentations “may simply pile up . . . confusion.”'> And
when one party has superior access to advice, delegation to private initia-
tive seems more likely to skew the quest for truth than to further it.'?

The emerging literature that applies the methods of economics to
the study of adversary adjudication echoes the traditional debate. Some
economic accounts assume that improved legal efforts enhance a party’s
chances of victory and increase the amount of information reaching
tribunals.* Lawyers enable parties to, among other things, investigate,
organize, and present information in digestible form, and expose inaccu-
racies in the opponent’s information.!® The lawyer’s zeal ensures that
motivation is high, and competition from the opposing counsel checks
potential excesses and ensures that each party’s increased effort enhances

Adversary System Excuse, in THE GooD LAWYER 83, 94 (D. Luban ed. 1984); Saltzburg, Lawyers,
Clients, and the Adversary System, 37 MERCER L. REv. 647, 656 (1986); ¢f. Fuller, The Adversary
System, in TALKS ON AMERICAN LAaw 30, 31 (H. Berman ed. 1961) (discussing the importance of
“partisan zeal” in achieving a fair outcome).

9. See, eg, M. FREEDMAN, LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM 27, 30 (1975).

10. See J. FRANK, COURTS ON TRIAL (1947) (adversary system retards discovery of truth); M.
FRANKEL, PARTISAN JUSTICE (1980) (same); Pound, The Causes of Popular Dissatisfaction With the
Administration of Justice, 29 ABA REPORTS 395, 404-06 (1906) (decrying “the sporting theory of
justice™).

11, See Hazard, Rules of Ethics: The Drafting Task, 36 Rec. A.B. City N.Y. 77, 93 (1981); see
also D. LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 74 n.14 (1988) (citing Hazard);
Rhode, Ethical Perspectives on Legal Practice, 37 STAN. L. REv. 589, 596 (1985) (same).

12, See Luban, supra note 8, at 94; accord M. FRANKEL, supra note 10, at 16; Simon, Ethical
Discretion in Lawyering, 101 HArv. L. REv. 1083, 1140 (1988).

13. A classic statement of this view is contained in J. FRANK, supra note 10, at 93-99; see also
M. FRANKEL, supra note 10, at 19 (noting economic constraints on parties’ ability to litigate);
Simon, The Ideology of Advocacy: Procedural Justice and Professional Ethics, 1978 Wis. L. REv. 29,
49-50 (discussing differential access to legal services).

14, See generally Cooter & Rubinfeld, Economic Analysis of Legal Disputes and Their
Resolution, 27 J. ECON. LITERATURE 1067, 1071-75, 1087 (1989) (reviewing literature).

15. R. POSNER, ECONOMIC ANALYSIS OF LAW § 19.1, at 492 (3d ed. 1986).
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rather than impairs the accuracy of adjudication.!®

Other economic accounts of legal advice tend to support the critical
perspective. One leading recent account analyzes advice on the assump-
tion that each party has exclusive access to its own information and that
the sole function of lawyers is to assist parties in selecting which informa-
tion to present.!” Based on those assumptions, the account reasons that
legal advice has no tendency to increase the amount of information
reaching the tribunal, and that its only effect is to skew the mix of infor-
mation presented in favor of the party receiving advice.!® Not surpris-
ingly, the account concludes that litigation advice has an ambiguous
effect both on the accuracy of adjudication!® and on the behavior of per-
sons who decide how to act based on adjudicated outcomes,?° and there-
fore has “questionable social value.”?!

We share with prior scholars the belief that rational actor analysis
can help illuminate the lawyer’s role in an adversary system. But we
believe that prior rational actor accounts have been partial and simplis-
tic. Our aim is to provide a comprehensive and accurate examination,
within a rational actor framework, of the considerations that determine
the informational effects and social value of litigation advice. Our
account suggests that defenders of litigation advice give insufficient atten-
tion to its undeniable dubious or adverse consequences. Specifically, pro-
viding advice to a previously unrepresented party may increase his
capacity to withhold and suppress information, to inflict costs on his
opponent, and to present false or prejudicial information. Moreover,
competitive presentation does not invariably prevent or correct inaccu-
racy, especially where one party has more access to legal advice or can
control or suppress more information. Defenders ignore or minimize
these effects by stressing cases in which both parties have similar access
to advice and to information.

Critics are, however, too quick to dismiss several general effects of
advice that increase the amount of information reaching the tribunal.
Advice enhances competition in the presentation of information available
to both parties, and it enables parties to sort relevant from irrelevant
information. By improving investigation, it increases the amount of
information identified and presented. And it introduces into the process
a second actor, the lawyer, whose personal susceptibility to sanctions for
misconduct in withholding or suppressing information will sometimes

16. See id.

17. See Kaplow & Shavell, Legal Advice About Information to Present in Litigation: Its Effects
and Social Desirability, 102 HARv. L. REv. 565, 568, 571-75 (1989).

18. Id. at 568, 577, 581, 595.

19. Id. at 569, 581, 603.

20. Id. at 568, 586, 596, 614.

21. Id. at 597, 614.
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cause the tribunal to receive information that an unadvised party would
have withheld or suppressed. Critics avoid these positive aspects of
advice by stressing cases in which there is little commonly available
information, access to advice or to information is unbalanced, or lawyers
are insensitive to sanctions.

We develop our account of legal advice in several stages. Part I
presents our basic account of how parties in an adversary system influ-
ence the information reaching tribunals. Part II then applies this
account to reach initial conclusions about the general informational
effects of legal advice. We conclude that, while advice has many dis-
turbing or ambiguous informational effects, on balance providing litiga-
tion advice to one or both parties will generally increase the information
reaching tribunals and improve the capacity of tribunals to determine
who deserves to be sanctioned and who does not.

Although our basic account is more complex and comprehensive
than those offered in the prior literature, it nonetheless abstracts from
several important complications. We reintroduce those complications in
Part III, and use them to test our initial conclusions and to identify con-
ditions where those conclusions will not hold and where litigation advice
may thus have ambiguous or harmful informational effects. Part IV then
normatively evaluates the informational effects of legal advice under vari-
ous conditions. We there conclude that, under the conditions most likely
to describe its general effects, litigation advice is socially desirable under
a variety of instrumental and noninstrumental standards.

Ultimately, conclusions about the desirability of advice turn on
empirical questions. We do not purport to answer all those questions,
though we offer plausible intuitions about many. We do, however, claim
to have isolated the right set of empirical questions. If we are correct in
that claim, our account does more than focus the general academic
debate about the desirability of litigation advice on the right set of issues.
It also identifies the conditions likely to make particular forms of advice
sufficiently harmful to merit legal restriction or sufficiently desirable to
merit legal encouragement. Our analysis is thus relevant to a variety of
real-world legal issues, some of which are discussed in Part V.

Section V(A) presents our analysis of measures generally intended to
encourage or discourage access to advice. These include rules wholly
barring the use of lawyers, such as those that sometimes apply in small
claims or alternative dispute resolution procedures. They also include
measures that encourage or discourage retention of a lawyer, such as
rules allowing fee awards to lawyers for parties who act as private attor-
neys general, subsidizing representation for criminal defendants under
the sixth amendment, or restricting the sum a private citizen can pay for
advice. Our analysis also has implications for narrower, special purpose
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rules that seek to increase the information reaching tribunals. Section
V(B) illustrates the implications of our analysis for proposals to reform
attorney-client confidentiality, and Section V(C) applies our analysis to
rules that restrict access to legal advice about responding to investigation
or other questioning.

I
THE BASIC ACCOUNT OF HOW PARTIES AND LAWYERS
INFLUENCE THE INFORMATION REACHING
TRIBUNALS IN AN ADVERSARY SYSTEM

To provide an adequate analysis of the informational effects of legal
advice, we first need an account of how parties and lawyers generally
influence the information reaching tribunals in an adversary system. For
clarity and emphasis, we initially adopt a stylized account of litigation
that abstracts from certain important complications about costs and set-
tlement, party and lawyer motivation, the dubious probative value of
some information, and skewed distributions of informational access, liti-
gation error, and favorable information. After using this basic account
to derive initial conclusions about the informational effects of legal
advice in Part II, we reintroduce these complications in Part III and
explore whether and how they might alter our conclusions.

Although necessarily simplified, our basic account is nonetheless
complex in that it considers both relevant and irrelevant information,
information that is available to both parties, decisions about investiga-
tion, withholding, and suppression, and sanctions for withholding and
suppressing evidence. Section I(A) states our basic assumptions about
party motivations, the tribunal, and the activities that influence the infor-
mation reaching the tribunal. Section I(B) provides a brief account of
the pertinent types of information, in terms of both their effect on the
tribunal and their availability to the parties, and explains how sanctions
for withholding and suppression determine the availability of informa-
tion to each party. We describe in greater detail in Section I(C) how
parties make decisions about investigating, presenting information, and
influencing the level of evidentiary sanctions. Section I(D) makes some
initial assumptions about how lawyers influence litigation conduct.
Finally, Section I(E) states initial assumptions about the distribution of
informational access, litigation error, and favorable and unfavorable
information.

A. The Parties, the Tribunal, and the Litigation Process

In our account, two parties litigate disputed questions of fact before

HeinOnline --- 79 Cal. L. Rev. 320 (1991) |




19911 DO LAWYERS IMPROVE THE ADVERSARY SYSTEM? 321

a tribunal.?? The tribunal is completely passive.?* It does not conduct its
own investigation. Nor can it recognize, without the parties’ assistance,
all information embodied in the evidence placed before it. Instead, it
determines the appropriate legal sanctions to impose based solely on the
information identified and presented by the parties.?* Parties are sanc--
tioned primarily for the conduct that gives rise to the litigation, which we
call “primary conduct.” Such sanctions include damages, fines, injunc-
tions, and imprisonment.

But the tribunal also imposes “evidentiary sanctions” to regulate lit-
igation conduct that influences the information reaching the tribunal,
such as withholding or suppressing information. Formal evidentiary
sanctions include discovery sanctions and penalties for perjury or refus-
ing to testify.”> But many evidentiary sanctions are not codified or
explicit. For example, the most effective sanction for false testimony may
not be the criminal sanction for perjury, but the adverse inference the
tribunal might draw about a party’s entire case if she offers testimony
that appears to be false.?®

Our stylized account also assumes that each party is a rational, risk-
neutral actor who seeks the combination of her litigation costs and pri-
mary and evidentiary conduct sanctions that most advantages herself.
Defendants seek to minimize the sum of total expected sanctions and
costs. Plaintiffs seek to maximize the net value of primary sanctions, less
evidentiary sanctions and costs. For example, where a plaintiff has unfa-
vorable information that will cost her $1,000 to produce and, if pro-

22, Although real litigation often involves three or more parties, there are usually two sides to
any factual issue, and our analysis is unaffected if there is more than one party to a side. The
tribunal could be a court, jury, arbitrator, administrative adjudicator, or any other body that resolves
disputes by adjudicating facts.

23, Our basic assumption of a passive tribunal reflects the traditional ideal of the adversary
system. See, e.g., Feeley, The Adversary System, in 2 ENCYCLOPEDIA OF THE AMERICAN JUDICIAL
SYSTEM 753 (R. Janosik ed. 1987) (describing adversarial factfinding). Although many tribunals are
not as passive as we describe, see, e.g., Resnik, Managerial Judges, 96 HARv. L. REv. 374, 376
(1982), we assume passivity because our interest is in analyzing the effect of legal advice on those
elements of adversary factfinding that are party-orchestrated. Our argument therefore does not
speak directly to the question of whether the tribunal should assume a more active or “inquisitorial”
role in factfinding, although some of our discussion in Part IV of adjusting sanctions bears on that
question.

24, The determination of the appropriate sanction involves conclusions about both liability and
remedies. We do not examine the rule of decision by which the tribunal determines which
information warrants what sanction, other than to assume that this rule bears some correlation to
the social desirability of the conduct in question when the information is true, relevant, and
nonprejudicial.

25. See, e.g, 18 U.S.C. §§ 1510-1513 (1984) (criminal sanctions for obstruction of justice); 18
U.S.C. § 1621 (1984) (criminal sanctions for perjury); FED. R. Civ. P. 37 (discovery sanctions).

26. Other evidentiary sanctions are explicitly incorporated into the rules by which the tribunal
determines the outcome on the merits. For example, a tribunal may punish the failure to produce
certain information in discovery by allowing or requiring the factfinder to draw an inference adverse
to the party failing to produce. See, e.g., FED. R. C1v. P. 37(b)(2)(A).
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duced, will reduce her expected judgment by $9,000, she will nonetheless
produce it if the sum of her costs of withholding and expected eviden-
tiary sanctions for withholding exceeds $10,000.?” We will call such
parties “sanction-optimizers.”

Our assumption that parties are sanction-optimizers necessitates
two further simplifying assumptions: that every case is litigated to judg-
ment, and that parties never engage in litigation conduct to drive up their
opponents’ litigation costs.?® This allows us initially to avoid the com-
plex effects on decisions about investigation and presentation that flow
from the constant possibility that a party might settle or abandon a suit.
It also allows us initially to avoid some of the strategic aspects of litiga-
tion explored in the game theory literature.?’

Although we reintroduce more realistic assumptions about all these
features in Part III, the basic assumption of purely self-interested party
behavior is perhaps sufficiently fundamental and controversial to merit
some attention up front. We adopt this working assumption for two rea-
sons. First, prior studies of civil and criminal litigation®® and our per-
sonal observations give us some confidence that the assumption captures
the motivations of a substantial number of litigants. Second, our intui-
tive sense is that, as a uniform assumption about party motivation, the
assumption that parties respond solely to the threat of sanctions provides
a good “worst case” test of legal advice in an adversary system.3!

We recognize, however, that not all litigants are rational actors, and
those who are do not invariably have optimizing sanctions as their exclu-
sive (or even first) priority. Some litigants, whom we call “law-abiding,”
may feel obligated to comply with the law governing the production of
information even if the sanctions for violating the law are alone insuffi-
cient to compel compliance. Others, whom we call “truth-tellers,” may
feel obligated to tell the “whole truth” even if the law does not require
them to do so. Government litigants, who have a duty to pursue justice
and a relative lack of personal interest, may seem particularly likely to
deviate from the sanction-optimizing assumption. Section III(B)

27. Our account does not, however, assume that the only values at stake are monetary or
monetizable. Parties may also take into account the nonmonetary benefits of litigation conduct
(such as the opportunity to have their “day in court”), the nonmonetary costs (such as time or
reputation), and nonmonetary sanctions (such as loss of liberty).

28. Parties may, in deciding on their own conduct, take into account the opponent’s likely
litigation conduct. See infra Section I(B). But we initially assume that they take their opponent’s
likely conduct as essentially unaltered by their own litigation conduct.

29. See, eg, Cooter & Rubinfeld, supra note 14, at 1072-73; Sobel, An Analysis of Discovery
Rules, 52 LaAw & CONTEMP. PROBS. 133 (Winter 1989).

30. See, eg, K. MANN, DEFENDING WHITE COLLAR CRIME passim (1985); Brazil, The
Adversary Character of Civil Discovery, 31 VAND. L. REv. 1295, 1312-32 (1978).

31. We will see in Section ITI(B) that, where party motivations are not uniform, the “worst
case” is providing legal advice to a sanction-optimizing party who faces a truth-teller.

HeinOnline --- 79 Cal. L. Rev. 322 (1991) |




1991] DO LAWYERS IMPROVE THE ADVERSARY SYSTEM? 323

describes how our account might change when parties are law-abiding or
truth-telling.

Under our initial assumption of sanction-optimizing behavior, each
party seeks (within limits set by litigation costs and evidentiary sanc-
tions) to influence sanctions by influencing the information that reaches
the tribunal. Whether the party wants the information to reach the tri-
bunal will depend on the party’s judgment about whether the informa-
tion is “favorable” or ‘“unfavorable”: that is, whether it would tend to
cause the tribunal to reach a factual conclusion favorable or unfavorable
to the presenting party.3> Because parties are opposed on each disputed
factual issue, an item that is favorable for one is unfavorable for the
other.

Initially, we assume that the tribunal’s response to information actu-
ally reflects that information’s genuine tendency to prove or disprove a
contested proposition of fact. Thus, our initial account excludes infor-
mation that has a favorable or unfavorable impact but is false, appeals to
prejudice, or achieves its effect by drowning the tribunal in redundant or
irrelevant information. We reintroduce such kinds of information in Sec-
tion ITI(C). In our initial account, however, irrelevant information refers
to all information that is neither favorable nor unfavorable. Parties in
our initial account thus have no desire to identify or present it.

Four basic activities influence the information reaching the tribunal.
First, each party seeks to identify information through investigation.
Second, each party seeks to prevent the opponent from identifying infor-
mation by withholding or suppressing it. Third, from the information
she has identified, each party selects information to present to the tribu-
nal. Fourth, the parties seek to lower their own evidentiary sanctions
and raise those applicable to their opponent.

B. Party Access to Information and the Role of Evidentiary Sanctions

When a dispute arises, each party knows of some information that
might be presented to the tribunal. “Investigation” is how a party identi-
fies additional presentable information. Investigation typically involves
interviewing prospective witnesses and inspecting documents and other
physical evidence. A party may investigate information that she pos-

32. This definition parallels that in Kaplow & Shavell, supra note 17, at 577-82, 595-96. Our
discussion assumes that individual items of favorable and unfavorable information are discrete. In
practice, of course, favorable and unfavorable information often comes in aggregate lumps, so that
decisions to produce favorable and unfavorable items are inextricably linked. For example, a
criminal defendant’s decision to testify in order to present a favorable alibi must also take account of
the unfavorable information about the defendant’s prior criminal record that cross-examination will
elicit. Aggregation generally does not affect our conclusions so long as parties continue to make
decisions based on the net balance of favorable and unfavorable information in the relevant lump.
An exception is discussed at infra note 71.

HeinOnline --- 79 Cal. L. Rev. 323 (1991) |




324 CALIFORNIA LAW REVIEW [Vol. 79:313

sesses, may conduct informal and voluntary inquiries of cooperative
sources, or (with the opponent and other unwilling sources) may proceed
through formal discovery or examination at trial. Formal investigation
carries with it the threat of evidentiary sanctions.

1. Party-Controlled and Discoverable Information

Each party possesses some information when a dispute arises.>* If a
party believes that information in her possession is unfavorable, she will
want to keep it from the opponent and the tribunal. A party “with-
holds” information in her possession by failing to volunteer or produce it
to the opponent or the tribunal. Leaving aside the direct costs of the
actions needed to withhold or produce information, a party will withhold
information she believes is unfavorable when the expected evidentiary
sanction for withholding is less than the expected adverse effect on the
judgment from making the information available to the opponent or the
tribunal.

Some information in each party’s initial possession can be identified
by the opponent in discovery or at trial: if the opponent makes a demand
for production, and if the perceived evidentiary sanctions®** (coupled with
the direct costs of withholding) exceed the perceived harm of production
(including the direct costs of production), the party will produce the
information. We will call such information the party’s “discoverable
set.” For the remaining information in each party’s possession, sanctions
will not be enough to compel production even if a proper demand is
made. Sometimes this will occur because the party can get away with
improper withholding, but sometimes the law expressly permits with-
holding, for example, because of a valid evidentiary privilege. We will
call information in a party’s possession whose disclosure cannot be com-
pelled the party’s “controlled set.”

2. Commonly Available Information

Both parties potentially can identify some of the information that
neither party possesses at the outset of litigation.3® Such information will
include information in the public domain and information from sources

33. A party “possesses” information when an opponent can only obtain that information if the
party volunteers it or is compelled to produce it by the threat of evidentiary sanctions. Possession
thus encompasses not only physical possession of documents or other evidence but also a party’s
control over her own recollection.

34. Perceived sanctions represent the party’s subjective estimate of actual expected sanctions.
The expected evidentiary sanction is the product of the actual probability that the act will be
detected and sanctioned by the tribunal and the actual magnitude of the sanction that will be
imposed.

35. We exclude from consideration information that neither party could identify (with or
without advice), because legal advice cannot affect the presentation of such information.
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not aligned in interest with either side. For example, where the plaintiff
brings suit for her injuries in an automobile accident case, information
potentially available to both parties includes the site of the accident,
police and hospital records, the recollections of nonparty eyewitnesses or
investigating officers, and the published literature on and available
experts concerning any disputed technical or scientific issues.>® We will
call the set of information that is initially available to both parties the
“commonly available” set.

3. Suppressible Information

Just as a party in possession of information can seek to withhold it, a
party can sometimes attempt to prevent her opponent from identifying or
presenting information that is commonly available or in the opponent’s
possession. A party may, for example, destroy a document in another’s
files. We call such conduct “suppression.”®” Both physical and testimo-
nial evidence can be suppressed. Sometimes the law encourages suppres-
sion because it furthers some other social policy, such as respecting
privacy or preventing government coercion. For example, criminal
defendants frequently move to suppress evidence on the ground that it
was obtained in violation of the fourth or fifth amendments. Other forms
of suppression are less reputable. Skillful, suggestive interviewing can
alter a witness’ recollection, so that, without realizing it, she represses or
forgets information unfavorable to the interviewer.® Prospective sources
of information can also be subjected to legitimate or illegitimate incen-

36. Investigation of information held by such sources will often be cooperative, since the
sources are not aligned with one party or the other. However, because nonaligned sources may not
be fully compensated for the cost of providing information, it is sometimes necessary to invoke
sanctions to obtain their information. The level of sanctions required to compel production need
not, however, vary depending on whether the information is favorable or unfavorable to the party
seeking it, because the source has no stake in the outcome.

Sources who share some but not all interests with one of the parties can be placed on a
continuum between nonaligned sources and sources whose interests are perfectly aligned with a
party. Information possessed by nonaligned sources is commonly available. Information possessed
by perfectly aligned sources will be analytically the same as information possessed by a party, so we
will treat perfectly aligned sources as one of the parties for the purposes of this Article. Information
possessed by partially aligned sources has some characteristics of commonly available information,
but it could also be said to be partially possessed by the party who shares interests with the source
(because she will have an advantage in investigating, gathering, and suppressing that information).

37. The difference between suppression and withholding is thus the source of the information
that someone prevents from reaching the tribunal. A party can only withhold information she
possesses but can suppress information possessed by another.

38. See, eg., K. MANN, supra note 30, at 162 (explaining the “basic working principle that he
who arrives first gets a better interpretation of the facts . . . [because] the respondent’s perceptions
have been influenced by the interrogator’s construction of questions”); see also M. FREEDMAN,
supra note 9, at 68-89 (discussing the influence of interviewers on the information the interviewees
recalled). In addition, a party may use the record of an interview to suppress information. For
example, police officers who have interrogated a suspect may prepare a written statement that omits
exculpatory information volunteered by the defendant. If the suspect signs the statement, the
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tives or threats. For example, a party may advise a nonparty witness of
the risk that she will incriminate herself if she testifies and of her fifth
amendment right to decline to answer incriminating questions.?® Or a
party may threaten the potential witness with physical or financial injury
if she testifies.

Some suppression is subject to sanctions. Where suppression is pos-
sible, a party decides whether to suppress by determining whether the
information is unfavorable and then weighing the perceived value of sup-
pressing the information against both perceived sanctions for suppression
and any associated financial costs.*® Where perceived evidentiary sanc-
tions are sufficient to deter suppression, we call the information “nonsup-
pressible.” Such information can be identified and presented by both
parties. For each party, however, there will remain some information in
the commonly available set or in her opponent’s possession that she will
be able and willing to suppress, given the perceived costs and benefits of
doing so. We define information as “suppressible” if one of the parties
would be willing and able to suppress it under some circumstances.

C. Decisionmaking About Investigation, Presentation, and Influencing
Evidentiary Sanctions

1. Decisions About Investigation
A party will conduct an investigation only if the investigation’s per-

ceived value exceeds its cost.*! For an investigation to have positive
value, it must have some possibility of leading, directly or indirectly, to

prosecutor can later use it to cast unwarranted doubt on the exculpatory information when the
defendant offers it at trial.

39. Courts have held that a lawyer who gives such advice to a nonparty with the “corrupt
motive” of protecting her client may be convicted of obstruction of justice even though the advice
given is both accurate and apt. See United States v. Fayer, 523 F.2d 661, 663 (2d Cir. 1975); C.
WOLFRAM, supra note 4, at 647. To our knowledge, however, the Supreme Court has never
considered the first, fifth, or sixth amendment implications of this rule.

40. Often a significant factor in determining the expected sanctions for suppression is who
identifies the information first. A party who can identify information before her opponent identifies
it enhances her ability to suppress the information and reduces her expected sanctions for doing so
because her opponent is less likely to detect the suppression. At the same time, she reduces her
opponent’s ability to suppress the information and increases her opponent’s expected sanctions for
attempting to suppress it. This factor, however, will not always be determinative. Some criminals,
for example, may have no compunction about using threatened or actual physical harm to silence
witnesses who are already providing information to the prosecutor. Witness protection programs are
designed to combat this problem.

41. The perceived value of an investigation is the party’s subjective estimate of its expected
value. One calculates an investigation’s expected value by identifying the values of the
investigation’s possible outcomes, multiplying each outcome by the probability it will occur, and
summing those products over all possible outcomes. H. RAIFFA, DECISION ANALYSIS:
INTRODUCTORY LECTURES ON CHOICES UNDER UNCERTAINTY 9 (1968).
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relevant information.*? Investigations clearly have positive value to the
extent they are expected to yield favorable information. But many inves-
tigations that are expected to yield only unfavorable information may
also have positive value. Knowing about unfavorable information can
assist in forming one’s theory of the case, understanding the favorable
and unfavorable character of one’s own information, preparing to chal-
lenge the opponent’s case, and gathering additional favorable informa-
tion to present to the tribunal. Even irrelevant information can have
positive value if it provides investigative leads to helpful relevant infor-
mation. Investigations for relevant suppressible information will have
positive value whether the information is unfavorable or favorable
because such investigations enhance the likelihood of both suppressing
unfavorable information and preventing the suppression of favorable
information.

The potential negative informational effect of investigation is that it
can increase the likelihood that unfavorable information will reach the
tribunal.** This can happen in two ways. First, investigation sometimes
requires a party to divulge information directly to the opponent or to
persons who are more likely than the party to disclose it to the opponent
or the tribunal.** Second, a party’s identification of unfavorable informa-
tion in investigation may make that information more accessible to the
opponent. For example, a party may expend great effort to locate and
interview a witness whom the opponent would not have found through
independent investigation and whose testimony turns out to be damag-
ing. Once the party has gathered the information, however, the oppo-
nent may be able to obtain it easily through a discovery demand directed

42. Given our assumptions in Section I(A), an investigation cannot have value simply because
it burdens the opponent or leads him to believe that he must spend money to counteract it.

43. Investigation can have adverse consequences other than identifying or divulging
unfavorable information. Sometimes the information that can lead the opposition to unfavorable
information is itself favorable. For example, a party may wish to prevent the opposing party from
obtaining favorable information because, if alerted to it, the opposing party will then identify
additional information to counter it. See Brazil, supra note 30, at 1317-18 (arguing that a party
anticipating litigation may decide not to depose a favorable witness in order to avoid having to give
the opponent an opportunity to respond to the witness’ information at trial).

44. For example, witness interrogation may itself reveal information held by the questioner, as
occurred in the infamous case of Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir.
1979), cert. denied, 444 U.S. 1093 (1980). There, a nonparty witness for Kodak had prepared, but
subsequently forgotten, a very damaging document that had been improperly withheld during
discovery. On the eve of the witness’ trial testimony, a lawyer for Kodak investigating to obtain
information about the document showed it to the witness. This refreshed the witness’ recollection.
When asked about the document on cross-examination the following day, the witness reported its
existence, causing its belated production. See Kiechel, The Strange Case of Kodak’s Lawyers,
FORTUNE, May 8, 1978, at 192; see also Brazil, supra note 30, at 1321 (arguing that “the drafting
litigator is constantly under pressure not to initiate discovery that could help educate the

opponent”).
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at the party.*

Where cost-effective, a party should generally have strong overall
incentives to investigate. A party always wants to identify information
expected to be favorable. If the party expects the information to be unfa-
vorable, the incentive to investigate depends in part on the opponent’s
access to that information. If the unfavorable information is suppress-
ible, opponent access gives the party strong incentives to identify the
information so she can suppress it. If the unfavorable information can-
not be suppressed, it might seem that the party has no incentive to search
for it, especially since the opponent might be able to “feed off” of the
party’s search. But the opponent’s ability to identify the information
independently may also strengthen the incentive to investigate for two
reasons.

First, it is valuable to know what the opponent’s case might contain.
Second, the likelihood of independent opponent identification decreases
the likelihood that the party’s investigation will cause information to
reach the tribunal that would not have reached it anyway. Without
knowing the relative likelihoods that the opponent will identify informa-
tion independently or as a derivative consequence of the party’s investi-
gation, one cannot determine the strength of the incentive (or
disincentive) to seek out unfavorable nonsuppressible information. But
the overall incentives to investigate (where cost-effective) should gener-
ally be high in all information sets, because the incentive to identify
favorable information is invariably strong and the incentive to identify
unfavorable information is at worst mixed.

A well-chosen investigation strategy can increase both the favorable
information that a party identifies and the unfavorable information iden-
tified by her opponent. A party decides whether to conduct an investiga-
tion by determining whether it has net positive expected value.*¢ But the
net expected value of an investigation can be positive, even though some
of its expected informational consequences are harmful. Many investiga-

45. See FEp. R. Civ. P. 26(b)(1) (permitting discovery of all relevant nonprivileged
information); ¢f. Shapiro, Some Problems of Discovery in an Adversary System, 63 MINN. L. REV.
1055, 1064-77 (1979) (arguing that a party whose lawyer uncovers extremely unfavorable
information from a nonparty witness is legally obliged to produce the information in response to a
properly framed interrogatory notwithstanding the work product doctrine). Investigation of
information in one’s own possession can also help an opponent identify that information. For
example, in responding to interrogatories, a civil litigant must conduct a “reasonable” investigation
of information she possesses. See J. FRIEDENTHAL, M. KANE & A. MILLER, CIVIL PROCEDURE
§79, at 401 (1985). Parties anticipating interrogatories may therefore avoid conducting
investigations more extensive than “reasonable” for fear they may identify (and thus be obliged to
produce) unfavorable information they would not have identified in the compulsory “reasonable”
investigation.

46. Where a party believes that alternative investigations with positive expected value will
uncover the same favorable or helpful information, she will choose the investigation with the highest
value.
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tions will identify multiple items of evidence, some helpful and some
harmful.” Moreover, a defining characteristic of investigations, given
that they are motivated by a party’s lack of knowledge about informa-
tion, is uncertainty about what their fruits will be.*®* The most carefully
tailored investigation strategy will sometimes collect information of types
or from sets different from those sought, and thus cause unfavorable
information to reach the opponent or the tribunal that otherwise would
not have done so.

2. Decisions About Presenting Information and the Role of Advocacy

When the parties have completed their investigations, each will have
a pool of information that she has identified and can present.** Each
must select the information to present from this pool. Subject to cost
constraints and evidentiary sanctions, each will seek to present all infor-
mation she believes is favorable and to withhold or suppress information
she believes is unfavorable or irrelevant.

Presenting information encompasses more than the mechanical
tasks of placing selected physical objects in evidence and eliciting oral
testimony. Getting information admitted into evidence makes it avail-
able to both sides but may not be sufficient to alert the tribunal to its
favorable or unfavorable character. Presentation thus often involves
advocacy, in which each side shapes the tribunal’s interpretation of the
admitted evidence by pointing out the favorable factual inferences that
can be drawn from the evidence and minimizing the unfavorable infer-
ences. The more passive, obtuse, overburdened, or inexperienced the tri-
bunal, the more advocacy is needed to ensure that the tribunal recognizes
all the information embodied in admitted evidence.

An example may illustrate the process of presenting and withhold-
ing information. Suppose that the defendant in a contract dispute
believes that her truthful account of conversations with the plaintiff will
assist her case. Accordingly, she testifies to those conversations and
points out the favorable inferences that can be drawn from them. The

47. Even where a single item is involved, it may have both helpful and harmful aspects. For
example, an item of unfavorable information may provide valuable investigative leads to favorable
information, but gathering it may greatly increase the likelihood that the opponent will obtain and
present it.

48. Indeed, the value of information will generally be uncertain even after the party has
investigated. For example, the party may not know for certain whether: (1) the opponent will
obtain (or would have obtained) the information independently; (2) the opponent will make a
discovery request for the collected information, and what perceived sanctions for nonproduction will
be if he does; (3) the information will lead to further positive value investigations; or (4) additional
information will arise that alters the information’s favorable or unfavorable character.

49. A party can directly present information it possesses. If the opponent or nonparties
possess the identified information, the party may have to mobilize sanctions to compel its
presentation. Sometimes the party may identify information but be unable to present it.

HeinOnline --- 79 Cal. L. Rev. 329 (1991) |




330 CALIFORNIA LAW REVIEW [Vol. 79:313

same defendant’s correspondence file contains copies of several letters
supporting inferences unfavorable to the defendant. Because the oppo-
nent does not demand those copies, the party says nothing about them,
and the contents of her file are never introduced into evidence.® The
defendant’s failure to produce the documents is a form of withholding.
The opponent finally offers in evidence a copy of one of the letters and
points out an inference supported by the letter that is unfavorable to the
defendant, but fails to point out several other even more damaging infer-
ences supported by the letter. The defendant, who perceives those infer-
ences, elects to remain silent about them. By failing to point out the
additional inferences to the tribunal, both the plaintiff (mistakenly) and
the defendant (correctly) have withheld that information from the
tribunal.

3. Party Efforts to Influence Evidentiary Sanctions and Secondary
Information

At the same time that parties are seeking to identify and present
information that will influence the tribunal in imposing sanctions for pri-
mary conduct, they are also engaged in a “litigation within a litigation”
whose subject is the level of sanctions for withholding and suppression.
In this litigation, each side seeks to ensure that the information reaching
the tribunal about its own evidentiary conduct is as favorable as possible
and that the information reaching the tribunal about the opponent’s evi- -
dentiary conduct is as unfavorable as possible. Thus, a party will seek to
present her own information in a way which suggests that her presenta-
tion is complete and candid, while endeavoring at the same time to pres-
ent information which suggests that her opponent’s presentation is
incomplete and dishonest. The information the parties present on these
issues is in part the same information that is relevant to the tribunal’s
determination of the merits. But each party may also be able to present
some information that goes solely to the likelihood that information is
being improperly suppressed or withheld. We will call information that
influences the level of evidentiary sanctions “secondary information.”

4. An Illustrative Case

We can illustrate some of the factors that inform the process of mak-
ing decisions under uncertainty about investigation and presentation by
examining the traditional lawyers’ rule of thumb that in cross-examining
a hostile witness at trial, “a lawyer should never ask a question to which

50. This example is modeled on Professor Samuel Williston’s account of a case in which he
participated as a young lawyer, as recounted in Curtis, The Ethics of Advocacy, 4 STAN. L. REV. 3,
9-10 (1951).
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she does not already know the answer.”>! The lawyer’s lack of knowl-
edge about the answer she will receive means that, although the inquiry
takes place before the tribunal, it involves a significant element of investi-
gation. Her ignorance indicates that she has no strong reason to believe
the question will produce favorable information. What is more, if the
witness withholds favorable information, the lawyer’s ignorance makes it
unlikely that she can bring evidentiary sanctions to bear by impeaching
the witness’ testimony.

If the information identified in cross-examination proves unfavora-
ble, the consequences are likely to be particularly harmful. The circum-
stances make clear that the opponent would not have independently
presented the information. Further, unlike information disclosed to the
opponent during out-of-court investigation, answers given during cross-
examination may reach the tribunal whether or not the opponent makes
a conscious decision to present the information. Nor is the party likely
to realize the benefits that normally flow from identifying unfavorable
information prior to trial. Because of the timing of the investigation, any
unfavorable information the party unearths is unlikely to aid in case
preparation or subsequent investigation.

In short, blind cross-examination involves a higher risk of adverse
consequences and a lower chance of positive payoff than normal investi-
gation.®> This does not mean that it will always be disadvantageous.
When opportunities for out-of-court investigation to identify favorable
information are limited, as they are in systems without pretrial discovery,
such inquiries are more likely to have positive expected value notwith-
standing the risks involved. One would expect parties in such a system to
take those risks more frequently than in a system allowing pretrial
discovery.>3

/

51. See, e.g., T. MAUET, FUNDAMENTALS OF TRIAL TECHNIQUES 215 (2d ed. 1988).

52. Although statements of the rule of thumb typically restrict its application to cases of cross-
examination, much of the analysis here also applies to direct examination of a friendly witness in
circumstances where the examiner does not “know” the answer. Friendly witnesses should be more
likely than hostile witnesses to have favorable information. But direct examination typically will
have elicited the lion’s share of the unfavorable information possessed by the hostile witness.
Therefore, the mix of favorable and unfavorable information that has not been elicited from the
hostile witness may not differ from the mix of information that is possessed by a friendly witness but
was not identified in pretrial investigation.

53. Thus, Francis Wellman, writing near the turn of the century about lawyers in a system of
limited discovery, noted the maxim against cross-examination where one was uncertain of the
answer, but nevertheless stated that “[tJhe most cautious cross-examiner will often elicit a damaging
answer.” F. WELLMAN, THE ART OF CROSS-EXAMINATION 13 (3d ed. 1923). This judgment
presumably reflects the fact that, in a regime without pretrial discovery, cross-examination often
might represent a party’s only opportunity to identify and present favorable information possessed
by a hostile witness.
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D. Accounting for the Contribution of Lawyers

An account of legal advice requires that we make certain assump-
tions about what lawyers know, what their advice costs, what their moti-
vations are, and whether their advice has symmetric or asymmetric
effects on the litigating parties. We assume that lawyers’ expertise assists
the full range of activities described above: investigation, categorizing
and presenting information, withholding, and suppression. Lawyers
know more than clients about whether information about primary con-
duct is favorable, unfavorable, or irrelevant. Lawyers also know more
about the available procedures and techniques for investigation, presenta-
tion, withholding, and suppression, about the sanctions applicable to cli-
ents’ evidentiary conduct, and about whether information is favorable,
unfavorable, or irrelevant on the issue of whether evidentiary sanctions
should be imposed. For example, lawyers know more about the rules
governing the compelled production of information, including the proper
form of demands for production, the ways of resisting such demands, and
the sanctions for failure to produce. As a result, lawyers can make more
accurate predictions about whether information is party-controlled, dis-
coverable, commonly available, or suppressible. In each of these areas of
professional expertise, we assume that lawyers’ knowledge is imperfect
but better than their clients’.>*

We also assume, for the sake of simplicity, that legal advice is
costless. In consequence, in this simplified account parties have no
incentive to economize on legal advice, and lawyers have no incentive to
increase their profit by working too much or too little. We consider the
consequences of relaxing this important assumption in Section ITI(A).

We do not, however, assume that lawyers are perfectly loyal to their
clients’ interests. Sometimes lawyers will refuse to assist or engage in
evidentiary misconduct even though such misconduct would optimize
their clients’ sanctions. In our basic account, we assume that lawyers
behave this way only out of a self-interested concern for their own sus-
ceptibility to evidentiary sanctions for engaging in or assisting unlawful
withholding and suppression of evidence.”® This assumption implies,
among other things, that evidentiary sanctions applicable to lawyers
sometimes abrogate lawyer-client confidentiality. We reserve until Sec-

54. If lawyers were unavailable during litigation, parties might be able to replace some of the
lost legal knowledge by self-study or by consulting lawyers before litigation. But there would be
limits on the ability of parties to substitute such sources of knowledge for lawyers. Accord Kaplow
& Shavell, supra note 17, at 599, 600-01. To the extent parties can obtain legal knowledge without
being represented by lawyers during litigation, that would affect only the overall extent, and not the
nature or direction, of the effects we predict under our model.

55. Section II(C)(2) describes some of these sanctions in greater detail.
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tion V(B) consideration of the comparative informational effects of legal
regimes that protect confidentiality more or less than the current regime.

Although many lawyers may refuse to participate in evidentiary
misconduct for other reasons, the assumption that lawyers avoid eviden-
tiary misconduct only because they fear sanctions allows us to address
the apparent “worst case” argument against legal advice. In Section
ITI(B)(3), we reconsider our results under the assumption that some law-
yers refuse to become involved in evidentiary misconduct because of pro-
fessional or moral obligations.

In much of our discussion of the effects of advice on party behavior,
we adopt a narrative convention which implies that lawyers give legal
advice and that clients then execute the acts of investigation, presenta-
tion, suppression or withholding that the lawyers have recommended.
Although this may sometimes happen, in fact clients often delegate exe-
cution of these tasks to lawyers, particularly when the tasks involve
investigation or appearances before the tribunal. Indeed, often a party
cannot obtain the full benefit of advice about investigation or presenting
information without delegating the execution of those tasks to her law-
yer. Where delegation occurs, lawyers’ increased personal susceptibility
to evidentiary sanctions may make them unwilling to allow or participate
in efforts to suppress or withhold information. This effect is important to
our conclusions and we address it in Section II(C)(2). Our narrative con-
vention is not meant to deny this important effect of delegation but
rather to simplify the exposition.

A final important issue in developing an account of the informa-
tional effects of litigation advice is whether to measure those effects under
a bilateral or unilateral account. A bilateral account compares a regime
in which both parties receive comparable litigation advice with a regime
in which neither side has any advice. A unilateral account holds the
advice given one party constant and compares the results when the oppo-
nent receives advice with the results when it does not.

Each approach has its virtues. A bilateral account more closely
approximates the traditional understanding of the adversary system of
factfinding, in which both parties operate with similar resources and
under similar rules governing access to advice. More important, if the
account’s predicted effects are to provide useful guidance for legal policy
analysis—rather than for individual decisions to retain counsel—the
account must measure the effects of the societal decision to employ or
reform rules that require, encourage, permit, discourage, or forbid litiga-
tion advice. Such societal decisions will often have bilateral effects.

Indeed, in civil cases between private parties, society may have little
choice but to allow litigation advice either to both parties or to neither.
Allowing litigation advice only to plaintiffs or only to defendants would
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make little sense functionally because either side can benefit from slant-
ing the mix of information presented to tribunals and might be tempted
by improved prospects in litigation to engage in undesirable primary con-
duct. Such a distinction would also be administratively unworkable in a
system where almost any defendant can, given declaratory judgments,
counterclaims, and cross-claims, paint herself as a plaintiff.’® When the
government opposes a private citizen, distinctions may be easier to draw,
both for functional reasons (the government’s duty to serve justice and,
in criminal cases, its distinctive legal disclosure obligations might make it
less likely to present evidence selectively) and for administrative reasons
(the government can be readily identified in every case). Other social
values, however, might still limit society to choosing between allowing
legal advice to both parties or neither.

On the other hand, a unilateral account has important applications.
In a troubling class of civil cases, litigation advice may be nominally
available to both sides but in practice available to only one side because
the other cannot afford adequate legal counsel.’” If the legal regime
could identify with confidence the cases falling in this category, one
could employ a unilateral account to describe the informational effects,
in this class of litigation, of a societal decision to either deny counsel to
both sides or subsidize counsel for the party who otherwise could not
afford it. The former solution is sometimes adopted in small claims
court; the latter underlies many legal aid programs.

In another class of cases that appear nominally bilateral, the quality
of legal advice available to both sides is adequate, but because one lawyer
is better than the other or because one party initially knows much less
law than the opponent, legal advice alters one party’s litigation behavior
more than it alters her opponent’s. Where the bilateral provision of legal
advice causes one party’s rate of error to decrease more than her oppo-
nent’s, the effects are in part bilateral, but the differential advantage flow-
ing from advice is more appropriately evaluated as a unilateral increase
in advice.

Finally, because it is easier to draw formal and functional distinc-
tions between the government and other parties, and because the govern-

56. Kaplow and Shavell argue that one can permit or disallow legal advice to only one side,
citing the contrasting roles of criminal prosecutors and defense attorneys. Kaplow & Shavell, supra
note 17, at 597 n.76. However, they offer no explanation of how to make distinctions useful for civil
litigation between two private parties.

57. These include cases where the expected value to one side does not merit the necessary
investment in legal counsel. They also include cases where one side is too poor to hire adequate
counsel and either cannot win a monetary recovery or cannot (due to legal restrictions or market
imperfections) finance the litigation by borrowing against (or selling or assigning a portion of) the
potential recovery.
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ment is a repeat player,’® a unilateral account may be valuable in
analyzing the informational effects of measures that regulate the legal
advice received by government opponents. For example, a unilateral
account can help analyze the informational effects of forfeiture statutes
that deny suspected criminals the ability to use the alleged proceeds of
their offenses to hire expensive counsel.’® We will therefore present both
unilateral and bilateral accounts.

E. Distributions of Access, Error, and Information

Our basic account adopts a number of further assumptions about
the distribution of informational access, litigation error, and favorable
versus unfavorable information. First, at the beginning of litigation, each
party has equal access to relevant information. To the extent that rele-
vant information is party-controlled or suppressible, it is equally con-
trolled or suppressible by each party. Second, the errors that unadvised
parties may make about litigation matters—such as how to categorize
information as favorable or unfavorable and about the level of eviden-
tiary sanctions—are not systematically biased. Parties are as likely to
mistake favorable information for unfavorable as vice versa and are as
likely to overestimate expected sanctions as underestimate them. Third,
in each set of information available to one or both sides, the relevant
information is equally divided between information favorable to one side
and information favorable to the other. In other words, the mix of
favorable and unfavorable information is fifty-fifty in each of the con-
trolled, discoverable, commonly available, and suppljessible sets.

Obviously none of these assumptions of perfectly equal distribution
is likely to be true in any particular case. They may, however, accurately
capture overall distributions in a general class of litigation and thus pro-
vide an adequate basis for deriving the general effects of litigation advice.
We thus derive our initial conclusions about the general effects of advice
under assumptions of equal distribution. We will then examine in Part
III whether any of these distributions might be systemically skewed
either generally or in particular classes of litigation and what the conse-
quences of such skewed distributions might be.

II
THE BASIC ACCOUNT OF THE INFORMATIONAL EFFECTS OF
LITIGATION ADVICE

In this Part, we derive the informational effects of the legal advice

58. It may be impossible to effectively deny legal advice to government authorities, since as
repeat players they would develop legal sophistication whether or not they were represented by
lawyers.

59. See infra text accompanying notes 203-04.
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that is actually provided in an adversary system in which clients and law-
yers both face evidentiary sanctions and in which lawyer-client confiden-
tiality is imperfect. We postpone to Part V consideration of how
evidentiary sanctions applicable to parties and their lawyers can some-
times prevent more legal advice from being given. Thus we do not here
measure the informational effects of restrictions on advice, which would
require comparing a legal regime with advice and the legal restrictions
against a regime with advice but without the restrictions. Rather, this
Part measures the effects of legal advice against a baseline of parties liti-
gating with no advice.®

Even within our stylized basic account, the informational effects of
the legal advice provided to parties in an adversary system are diverse
and complicated. To clarify our exposition, we discuss separately the
effects of advice on different types of evidentiary conduct. In Section A,
we trace the informational effects of advice about how to categorize (as
irrelevant, favorable, or unfavorable) the information the parties have
identified. We subsequently consider the effects of legal advice on inves-
tigation in Section B and the effects of legal advice on the perceived and
actual sanctions for withholding or suppressing unfavorable information
in Section C. In each instance, we present the effects of unilateral litiga-
tion advice first and the effects of bilateral advice second.

Several informational effects of litigation advice are unambiguously
positive. First, legal advice helps parties sort the relevant information
from the irrelevant. Second, whenever the same information is available
to both parties (so that both can compete in presenting it to the tribunal),
legal advice to either party about how to categorize information as
favorable or unfavorable will normally increase the amount of favorable
information that the advised party presents more than it decreases the
amount of unfavorable information she presents. Third, legal advice
increases investigation, and thus the presentation of information that
would not have been identified without legal advice. Finally, for any
legal advice provided, lawyers’ personal susceptibility to evidentiary
sanctions will sometimes decrease withholding and suppression of unfa-
vorable information.

Other informational effects of advice, such as those flowing from
improved categorization of party-controlled and suppressible informa-
tion, are disturbingly ambiguous: they skew the mix of information in
favor of the party receiving advice, but they neither increase nor decrease
the total relevant information reaching the tribunal. But because the
unambiguously positive effects of advice are not offset by any clearly neg-

60. The distinction is important because, as Section V(B) demonstrates, a conclusion that
litigation advice is desirable, ambiguous, or undesirable does not alone dictate any conclusion about
whether confidentiality intended to encourage such advice is desirable or undesirable.
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ative effects, we conclude that in our stylized account litigation advice
has the following general effects. It decreases the proportion (and per-
haps total amount) of irrelevant information presented under both the
unilateral and bilateral accounts. Unilateral litigation advice increases
the presentation of information favorable to the party receiving advice
more than it decreases the presentation of unfavorable information, and
thus increases the total relevant information presented. Bilateral advice
increases the favorable and unfavorable information presented about
both sides.

A. Legal Advice That Helps Parties Categorize Information

In this Section, we assume that each party has a pool of potentially
relevant information that she has identified,® which is either nonsup-
pressible or suppressible.®> Unadvised parties may mistakenly categorize
such information in four ways: (1) irrelevant as relevant; (2) relevant as
irrelevant; (3) favorable as unfavorable; and (4) unfavorable as favorable.
Legal advice correcting these errors helps a party decide which informa-
tion to present, withhold, suppress, or save from suppression.

1. Effects of Unilateral Advice
a. Nonsuppressible Irrelevant Information

We consider nonsuppressible information first. Some nonsup-
pressible information that a party has identified will be irrelevant. With
legal advice, a party will be less likely to categorize such information
mistakenly as relevant and favorable. Correcting these errors reduces the
amount of irrelevant information presented.

b. Nonsuppressible Information Unadvised Parties Would
Miscategorize as Irrelevant

The remaining nonsuppressible information will either be favorable
or unfavorable. When legal advice corrects a party’s mistaken belief that
this nonsuppressible information is irrelevant, it increases that party’s
presentation of relevant information. Because lawyers are more likely to
present favorable information than unfavorable, the additional favorable
information presented out of the set that otherwise would have been mis-

61. This analysis applies only to information that a party has identified and can present.
Although normally a party should be able to present or compel the presentation of any potentially
relevant information she identifies, there can be information that a party can and does identify but
cannot present, such as demeanor information about a witness who is beyond the subpoena power of
the court. For purposes of analyzing advice about which information to present, such information is
analytically the same as information the party has not identified at all.

62. We discuss in Sections II(B) and II(C) the changes in the information identified by the
party or her opponent because of the effects of advice on investigation and on sanctions for
withholding and suppression.
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categorized as irrelevant (and consigned to oblivion) should outweigh the
additional unfavorable information mistakenly presented out of that set.

¢. Correcting Mistakes About Which Side Nonsuppressible Information
Favors

Unilateral legal advice also reduces party errors about which side is
favored by nonsuppressible information that an unadvised party would
correctly categorize as relevant. These corrections increase the presenta-
tion of favorable information and decrease the presentation of unfavora-
ble information. The relative magnitudes of these effects depend on
whether the information has been identified by the advised party alone or
by both parties.

i Separately Identified Nonsuppressible Information

Information identified by the advised party alone includes informa-
tion in the party’s controlled set, such as a party’s recollections concern-
ing her own mental state, as well as information in the discoverable and
commonly available sets that the opponent has not requested. We will
call such information “separately identified.” Because the opponent can-
not present separately identified information, whether it reaches the tri-
bunal will depend solely on the party’s decision whether to present it.5>
Legal advice decreases the probability that a party will either withhold
favorable information or present unfavorable information. The increase
in favorable information presented will be the product of the change in
the probability of mistaken withholding of favorable information and the
amount of favorable information being considered for presentation.5*
The decrease in unfavorable information presented will be the product of
the change in the probability of mistaken presentation of unfavorable
information and the amount of unfavorable information being considered
for presentation.

Given our simplifying assumptions, any decrease in the probability
of mistaken withholding will equal the decrease in the probability of mis-
taken presentation. We will see, after analyzing investigation, that there
is reason to believe that the mix of separately identified information being
considered for presentation tends to be more favorable than unfavora-
ble.%* This will further bolster our conclusion that legal advice about
information categorization increases the favorable information reaching

63. In effect, advice about whether to present this class of information is the only class of
advice that Kaplow and Shavell model. See Kaplow & Shavell, supra note 17, at 568-75.

64. We define the change in the probability of mistaken withholding or presentation as the
difference between the probability a piece of identified information will mistakenly be withheld (or
presented) without legal advice, and the probability it will mistakenly be withheld (or presented)
with advice.

65. See infra Section II(B)(2)(b).

HeinOnline --- 79 Cal. L. Rev. 338 (1991) |




1991] DO LAWYERS IMPROVE THE ADVERSARY SYSTEM? 339

the tribunal more than it decreases unfavorable information. At this
juncture, however, we assume only that the mix of separately identified
information is equally favorable and unfavorable.®® On this working
assumption we conclude that the increase in favorable separately identi-
fied information presented because of legal advice about which side the
information favors should equal the decrease in unfavorable separately
identified information presented. The result is no net gain or loss of rele-
vant information reaching the tribunal, but a mix of information skewed
in favor of the advised party.

ii. Commonly Identified Nonsuppressible Information

We will call information “commonly identified” if both parties have
identified and correctly categorized the information as relevant. Advice
about whether commonly identified nonsuppressible information is
favorable or unfavorable will increase the information reaching the tribu-
nal. This effect is easiest to recognize in the limiting case where the
opponent has perfect legal knowledge and therefore presents all com-
monly identified information unfavorable to the party receiving advice.
Against such an opponent, providing a party with advice cannot decrease
the unfavorable commonly identified information presented since the
opponent presents it in any case; advice will instead tend only to increase
the favorable information presented.

The effect is, however, more general: whenever the party’s opponent
is more than minimally competent,®” unilateral advice will tend to
increase the commonly identified information presented. A minimally
competent opponent is more likely to present unfavorable information
(from the advised party’s perspective) than favorable information.®®
Accordingly, the commonly identified information that the opponent will
not present (and whose presentation can thus be affected by the quality of
the decisions made by the advised party) will tend to contain more
favorable than unfavorable information.®® In selecting from commonly

66. This assumption is reasonable given our initial assumption that each side controls or can
suppress an equal amount of relevant information, and that each set of information available to
either party contains equal amounts of favorable and unfavorable information. See supra Section
I®).

67. A minimally competent opponent is one who has knowledge sufficient to make his ability
to distinguish favorable from unfavorable information better than random. We expect that almost
all opponents will be minimally competent by this standard, whether or not they have retained a
lawyer. Even if there are isolated exceptions, we are describing the general effects of advice, and
therefore find it sufficient for that purpose to assume that in general opponents will tend to be better
than random selectors.

68. Throughout this Section, we use “favorable” to refer to information that benefits the
advised party, even if it actually is presented by her opponent (to whom it is unfavorable).

69. To express this mathematically, suppose that the set of commonly identified information
contains F items of information favorable to the party and U of unfavorable. The opponent has a
probability P of selecting information unfavorable to the party receiving advice, and a probability
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identified information, the party thus must make more decisions about
whether to present favorable information that otherwise would not reach
the tribunal than about whether to present unfavorable information that
otherwise would not reach the tribunal. Legal advice that increases the
probability of correct decisions about whether to present information
should therefore increase the favorable information reaching the tribunal
more than it decreases the unfavorable information reaching the tribu-
nal.’® And as the extreme case illustrates, the more competent the oppo-

1-P of selecting information favorable to the party receiving advice. Thus after the opponent has
selected, the amount of information remaining for the party to select is (P)F and (1-P)(U). Where F
and U are equal, the amount of favorable information remaining after the opponent has selected will
exceed the amount of unfavorable information remaining whenever P > 1-P, that is, whenever P is
greater than .5, the condition of minimal competence.

70. We are grateful to Louis Kaplow for pointing out that this effect may be offset because an
unadvised party facing a more competent opponent might deduce that her best strategy is simply to
present all commonly identified information unpresented by the opponent, Jfiguring that the
inferences she can draw from her opponent’s nonpresentation are better than the inferences she can
draw from her independent categorization. Suppose, for example, the opponent is 80% competent
in categorizing information, and the unadvised party is 60% competent. Assume also that the mix
of commonly identified information unpresented by the opponent contains 100 items. Given the
opponent’s competence, 80 of these items should be favorable to the unadvised party, and 20 should
be unfavorable. The unadvised party could thus present a mix of information that is 80% favorable
by blindly presenting all 100 items. This 80% success with blind presentation might sometimes be
more advantageous than a selective presentation in which she applies her own 60% competence.
Where this logic would lead an unadvised party to present blindly, advice will tend to make the
party’s presentation more selective, thus decreasing the party’s presentation of commonly identified
information.

However, although a strategy of unadvised blind presentation is sometimes theoretically
advantageous, often it is not. Any party who is more than minimally competent can, through
selective presentation, almost always make the mix of commonly ideatified information she presents
more favorable than it would be if she followed a strategy of blind presentation. (The one exception
is that selective presentation cannot improve the mix when the opponent has presented 100% of the
favorable information.) To continue the last example, if the unadvised party applies her 60%
competence to selecting among the information unpresented by her opponent, she will present 60%
of the favorable items (or 48 favorable items) and only 40% of unfavorable items (or 8 items).
Selective presentation will thus make the mix of information she presents 85.7% (48/56) favorable,
an improvement from blind presentation. Depending on the sanctioning function and the mix of
information presented by her opponent, an 85.7% favorable mix of 56 selected items can be more
advantageous than an 80% favorable mix of 100 blindly presented items. Where it is advantageous,
the unadvised party will be selective and present only 56 items of information. If her attorney is
80% competent, with advice she will instead present 64 favorable items and only 4 unfavorable
items. Advice will then increase the items she presents from 56 to 68.

Moreover, even when theoretically advantageous, the practical extent of the incentive for
unadvised blind presentation seems small because of various obstacles. First, the unadvised party
cannot use the strategy unless she has the second move, so that she can observe the opponent’s
selection first. Second, the strategy is so complex that it is doubtful it would occur often to an
unadvised party. Third, the strategy has no potential application unless the unadvised party believes
her opponent is more competent. Finally, and perhaps most important, the unadvised party may not
know (and may have little way of knowing) whether the information unpresented by her opponent
has been commonly identified as relevant. Without such knowledge, the unadvised party has little
reason to infer from the opponent’s nonpresentation that information is favorable. The opponent’s
nonpresentation may instead mean that the opponent categorized the information as irrelevant or
never identified it all.
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nent the more the increase in favorable information presented because of
advice will exceed the decrease in unfavorable information presented.

d. Suppressible Information

Some portion of the information that a party identifies will be sup-
pressible. Advice enabling parties to categorize suppressible information
as irrelevant, favorable, or unfavorable has at least one positive effect.
When a party mistakenly categorizes irrelevant suppressible information
as relevant, advice causes the party to reclassify as irrelevant some infor-
mation that she would mistakenly have categorized as favorable and
saved from suppression or presented. This reduces the amount of irrele-
vant information reaching the tribunal.

Other effects are more ambiguous. When a party mistakenly catego-
rizes relevant suppressible information as irrelevant, legal advice some-
times results in its recategorization as relevant and either favorable or
unfavorable. A party with advice is more likely to prevent opponent sup-
pression and to avoid her own mistaken suppression of favorable infor-
mation. This increases the total amount of favorable information
reaching the tribunal. The advised party is also more likely to suppress
from her opponent and to avoid her own mistaken presentation of unfa-
vorable information. This reduces the amount of unfavorable informa-
tion reaching the tribunal. Assuming as we do that mistakes in
categorizing favorable and unfavorable information occur with equal fre-
quency, and that the amounts of favorable and unfavorable suppressible
information are equal, such advice should have no impact on the total
amount of relevant information reaching the tribunal. For similar rea-
sons, advice correcting party errors about which side is favored by rele-
vant suppressible information increases the favorable information
reaching the tribunal and decreases the unfavorable, with no net impact
on the total amount of information presented. In both cases, though, the
mix of information is skewed in favor of the advised party.

e. Summary

Unilateral litigation advice about how to categorize information has
several positive effects. For both nonsuppressible and suppressible infor-
mation, such advice decreases the amount of irrelevant information
presented. For nonsuppressible information, advice that corrects mis-
taken beliefs that information is irrelevant increases the presentation of
both favorable and (less strongly) unfavorable information. For nonsup-
pressible commonly identified information, advice that corrects party
errors about which side is favored by the information tends to increase
the presentation of favorable information more than it decreases the pres-
entation of unfavorable information, with a net increase in total relevant
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information presented. Advice about categorization also has some
ambiguous effects. For relevant suppressible information and (under our
working assumption) for nonsuppressible separately identified informa-
tion, advice causes an increase in the amount of favorable information
reaching the tribunal and an equivalent decrease in unfavorable informa-
tion. The overall effect of advice about categorization is therefore a
decrease in the presentation of irrelevant information and an increase in
favorable information greater than the decrease in unfavorable informa-
tion. This increases the total relevant information reaching the tribunal.

2. Effects of Bilateral Advice

In a bilateral account, some effects of advice remain ambiguous.
For relevant suppressible information and nonsuppressible separately
identified information, advice causes each party to present more
favorable and less unfavorable information, with no net effect on the total
amount of favorable information or unfavorable information reaching
the tribunal about either side. Other effects remain just as positive as in
the unilateral account. Providing advice to both parties decreases the
amount of irrelevant information each side presents, and advice cor-
recting mistaken judgments that relevant nonsuppressible information is
irrelevant increases the amount of favorable and unfavorable information
each side presents. Finally, bilateral advice actually enhances the posi-
tive effect of advice on the presentation of commonly identified nonsup-
pressible information. As in the unilateral account, legal advice
improves each party’s ability to present favorable information from this
set more than it improves her ability to reduce the presentation of unfa-
vorable information. The tendency for the increase in favorable informa-
tion presented to exceed the decrease in unfavorable will, however, be
greater than in the unilateral account because bilateral advice will
improve the opponent’s competence.”!

In sum, when both parties receive advice about categorizing infor-
mation, each party presents less irrelevant and more relevant informa-
tion, because advice increases her presentation of favorable information
more than it decreases her presentation of unfavorable information.
Because information favorable to one party is unfavorable to the other,
the result of bilateral advice is an increase in the presentation of favorable
and unfavorable information about each party.

71. See supra notes 67-70 and accompanying text (discussing the relation between unilateral
effects and opponent competence). There may be an offsetting effect to the extent evidence comes in
aggregate lumps of favorable and unfavorable information rather than the discrete units we assume.
See supra note 32. Increased opponent competence may decrease a party’s incentive to present such
“lumpy” evidence, because it increases the likelihood that the opponent will recognize and present
(through advocacy) the unfavorable informational aspects of the evidence.
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B. Legal Advice That Alters Investigation
1. Effects of Unilateral Advice on Investigation

Legal advice helps parties conduct more and better investigations in
a variety of ways. First, advice helps parties design or conceive of a
wider range of feasible investigations. Lawyers better understand the full
range of potentially helpful information, the possible modes of inquiry,
and the art of framing investigations to maximize the expected value of
the response. Lawyers also better understand the significance for the
design of investigations of whatever information is already at hand. An
advised party should thus identify more useful persons to interview or
depose, more documents to demand, and more questions to pose in for-
mal or informal pretrial investigation or at trial.”> In consequence, an
advised party can effectively choose from more investigative options—
having both positive and negative expected value—than an unadvised
party. A skilled cross-examiner, for example, effectively expands a
party’s investigative options by conceiving of a broad range of follow-up
questions. To the extent that the additional feasible investigations identi-
fied through legal advice appear to have positive expected values, an
advised party will conduct some investigations she would not otherwise
have conducted.

Second, legal advice should also increase the amount of investiga-
tion performed by helping parties make more effective use of the fruits of
investigation. When an investigation is completed, an advised party will
make better decisions about how to categorize the information obtained,
whether to present, withhold or suppress it, and how to use that informa-
tion to pursue further investigation. For example, a party delegating the
conduct of a file search to her lawyer can expect to identify more relevant
documents and to categorize them more accurately. In consequence, a
party who expects to have advice about using the proceeds of investiga-
tion will anticipate more benefits and fewer adverse consequences from
each feasible investigation of which she is aware. The prospect of advice
therefore strengthens the incentive to investigate.”® Some investigations
that would have had positive expected values will look even better, and
others that would have had negative expected values will now appear
positive. A party with advice about using the fruits of investigation

72. ‘To the extent that sanctions for failure to produce information in response to a formal or
informal demand are sufficiently high to induce production, such demands permit investigation in
the discoverable set. We defer until Section II(C) discussion of how advice influences the level of
expected sanctions for failing to respond to those demands for production that are made.

73. The incentive effect will be strongest when confidentiality is absolute or when the party can
obtain advice without sharing information with her lawyer, because in those cases the decision to
obtain legal advice, standing alone, cannot increase the risk that unfavorable information will reach
the tribunal.
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