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Allocating Health Care Morally

Einer Elhauget

This Article examines the promise and limits of a moral paradigm for
allocating resources both to health care and among competing health care
needs, and derives the essential attributes of a moral health care system.
The author concludes that, given society’s limited resources, the absolutist
position that no beneficial health care should ever be denied is untenable.
Nonetheless, no health care system can survive unless it avoids ongoing
tradeoffs between health needs and monetary costs by imposing a budget-
ary constraint derived outside the moral paradigm. The author also con-
cludes that the principle that everyone should receive a minimum of
adequate care lacks a concrete affirmative meaning sufficient to guide
health care allocations. However, the absence in the health care context of
important negative reasons for refraining from an equal distribution of
societal resources supports defining adequate care roughly as the level of
health care enjoyed by the middle class. The author then addresses how to
allocate morally a limited budget among the different health care needs of
a group. He rejects arguments that certain health maximization standards
are discriminatory or in tension with equity, showing that these arguments
generally assume without justification that the status quo is the proper
baseline for measuring discrimination. Upon examination, each maximiza-
tion standard simply reflects a different baseline of what an equitable dis-
tribution of health care would look like. Although moral analysis provides
various useful criteria for making health care tradeoffs within a fixed
budget, in the end it cannot dictate any particular measure of group health
maximization. Accordingly, individuals should have a diversity of moral
choice by being able to choose—among an array of health plans—the plan
that allocates resources according to the policy they prefer. Finally, the
author examines consent-based theories of moral justice and concludes they
cannot alone resolve allocation questions. The reason is that one must go
outside the consent-based framework both to determine the timing and con-
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ditions for valid actual consent and, where meaningful actual consent is
unfeasible, to determine when and to what individuals should be presumed
to have consented. Nonetheless, when coupled with the other propositions
derived in this Article, consensual theories can help legitimate binding indi-
viduals to their choices among group health maximization policies and can
exclude some allocations that we can presume no one would have con-
sented to ex ante. This Article thus provides a morally and practically tena-
ble framework—grounded in a specific proposal—within which individuals
can consent to particular health care allocation schemes.

InTRODUCTION

Health law policy suffers from an identifiable pathology. The pathol-
ogy is not that it employs four different paradigms for how decisions to
allocate resources should be made: the market paradigm, the professional
paradigm, the moral paradigm, and the political paradigm. The pathology
is that, rather than coordinate these decisionmaking paradigms, health law
policy employs them inconsistently, such that the combination operates at
CTOSS-pUrposes.

This inconsistency results in part because, intellectually, health care
law borrows haphazardly from other fields of law, each of which has its
own internally coherent conceptual logic, but which in combination results
in an incoherent legal framework and perverse incentive structures. In other
words, health care law has not—at least not yet—established itself to be a
field of law with its own coherent conceptual logic, as opposed to a collec-
tion of issues and cases from other legal fields connected only by the hap-
penstance that they all involve patients and health care providers.

In other part, the pathology results because the various scholarly disci-
plines focus excessively on their favorite paradigms. Scholars operating in
the disciplines of economics, medicine, political science, and philosophy
each tend to assume that their discipline offers a privileged perspective.
This leads them either to press their favored paradigm too far or to concep-
tualize policy issues solely in terms of what their paradigm can and cannot
solve.

Instead, health law policy issues should be conceived in terms of com-
parative paradigm analysis. Such analysis focuses on the strengths and
weaknesses of the various decisionmaking paradigms, determining which is
relatively better suited to resolving various decisions, and then assigning
each paradigm to the roles for which it is best suited. It is from this com-
parative perspective that this Article analyzes the promise and limits of the
moral paradigm for allocating health care resources.

The moral paradigm denies that the questions of what resources should
be devoted to and within health care are matters that should be resolved by
the market, professional judgment, or political forces. Instead, decisions
about when health care should be provided call for moral inquiry because
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they affect profound matters of life, death, and health. As we will see, the
principles guiding this moral inquiry are varied, including the immorality of
allowing death and suffering, the obligation to treat everyone as equals, and
the importance of respecting individual autonomy. Often these principles
conflict. Moreover, different moral philosophers emphasize different prin-
ciples and reach different conclusions about their interpretation. One thus
cannot speak of @ moral paradigm in the sense of one monolithic set of
universally agreed moral principles for guiding medical resource allocation.
What unites the various positions I will group under the moral paradigm is
not their uniformity but their insistence that allocation decisions should be
derived from moral analysis, rather than dictated by market forces, profes-
sional judgment, or political accountability.

‘What role should such a moral paradigm have in allocating health care
resources? Conclusions on such questions can often be hopelessly abstract
and slippery. To ground my analysis, let me assert up front a concrete pro-
posal, one toward which I believe the national health care systems of the
world are (from different directions) slowly converging.! The analysis of
the moral paradigm offered here supports, when coupled with the strengths
and weaknesses of the other paradigms, a health care system having the
following elements.

(1) A politically set annual health care budget with an associ-
ated tax not linked to employment.

(2) Free access for all individuals to a care-allocating plan.

(3) Individual choice about which plan they wish to join for
some significant period (I suggest three years).

(4) Competition among care-allocating plans that each receive
a share of the government budget based on the number of individu-
als they enroll, adjusted for each person’s health risk, and that can-
not retain profits from their budget (other than a possible bonus
linked to total number of enrollees) but must instead spend it on
those enrollees. Plans must accept all who wish to enroll.

(5) Management of those care-allocating plans by profession-
als who have the range of diagnostic expertise to evaluate the health
care needs of plan enrollees, who have salaries unaffected by spend-
ing decisions (other than a possible bonus per enrollee), and who
have a duty to decide how to allocate each plan’s budget to purchase
those health services that maximize health benefits for the unit’s

1. The direction of United States health care reform is well-known. Receiving somewhat less
attention in this country is the fact that countries that begin from the opposite extreme of national health
care systems, such as Britain and Sweden, are introducing market reforms that move those countries in
the opposite direction, but toward what looks like a common destination. See HEr MasEsTY’s
StaTIONERY OFFICE, WORKING FOR PATIENTS (1989) (describing British reforms); GORAN BERLEEN ET
AL., THE ReFORM OF HEALTH CARE IN SWEDEN: NATIONAL REPORT TO OECD 29-31 (1992) (describing
Swedish reforms).
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enrollees. Their sole incentive should thus be to do a good enough
job at rationing to keep and attract enrollees.

(6) Maintenance of the vast majority of health care providers
as private suppliers of procedures, tests, and technologies that com-
pete with each other to sell to the care-allocating plans. This should
create incentives for cost-effective innovation because suppliers will
now face purchasers who have both the knowledge and incentives to
trade off the costs and benefits of care.

(7) A politically appointed agency, the members of which are
insulated from removal, that has only two tasks: setting risk adjust-
ments and licensing care-allocating plans by verifying their diagnos-
tic expertise and fiscal soundness. In particular, this agency would
not dictate a uniform schedule of covered services because that
would be up to each care-allocating plan.

(8) The individual right to purchase additional care outside
these plans on the open market.

A full analysis of why the market, professional, and political para-
digms support these conclusions is beyond the scope of this Article.2 Our
present task is more modest, but hardly minor. Does moral analysis support
this sort of allocative system? I begin by exploring two versions of what it
might mean to have a moral belief in a societal obligation to provide, or an
individual right to receive, health care.®

The first is the absolutist position that health care must be provided
whenever it has any positive health benefit. As Part I discusses, this posi-
tion is obviously untenable: at some point tradeoffs must be made between
health care and other social goods even if health were our only or ultimate
goal. While this may seem obvious to many, the point requires some elabo-
ration because this is by far the moral norm most pervasive in actual health
law policy debate and most commonly invoked in actual allocative deci-
sionmaking. Thus, one lesson of the analysis in Part I is that the moral
paradigm cannot succeed unless it incorporates, or is limited by the external
imposition of, some tradeoff between health care and other goods in life.
Another lesson, no less important, is that any system that frames ongoing
allocation decisions as a choice between individual health care needs and
the monetary cost of that care will inevitably prove unstable.

The second version of the belief in a moral obligation to provide, or a
right to receive, health care is the more modest claim that society must
provide everyone with at least a minimum of adequate (or decent) health
care. Part IT examines this claim, concluding that the concept of “adequate

2. Such a full analysis will appear in a forthcoming book on which I am working.

3. A substantial literature debates whether this moral question is better conceived of as a societal
obligation or an individual right. See DANIEL CALLAHAN, WHAT KIND OF LiFg: THE Limits oF MEDICAL
PRrOGRESS 58 n.28 (1990) (collecting sources). Because it does not affect my analysis, I do not take this
distinction up here.
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care” has no coherent affirmative meaning capable of guiding decisions
about what to allocate either to health care generally or among different
health care needs. Rather, at bottom this moral claim reflects a belief that
one particular factor—ability to pay—should not significantly affect the
health care received.

While this belief seems perfectly consistent with moral claims to dis-
tributive justice generally, the oddity is why the redistributive claim is lim-
ited to in-kind provisions of health care. After reviewing and rejecting the
traditional arguments for targeting health care, Part II concludes that such
targeting has less to do with the special positive characteristics of health
care than with the absence of some potent negative reasons for pragmati-
cally refraining from the redistribution generally supported by the aims of
distributive justice.

This analysis has various implications. An individual’s ability to pay
should indeed be irrelevant to determining that individual’s access to the
minimum of adequate care. Moreover, the redistributive nature of this
claim allows us to provide rough content to the “adequate care” standard: it
means approximately the same level of care as that obtained by the middle
class in their society. The right to adequate care, in other words, is the right
of equal access to middle-class health care. This does not, however, help us
in deciding what level of care the middle class should obtain; the adequate
care standard does not determine any particular level of aggregate health
care spending or otherwise make the tradeoff between health care and other
social goods. Nor does the adequate care standard help us decide how to
allocate the aggregate spending among health care needs—other than fore-
closing allocative criteria based on ability to pay.

Part IIT addresses the latter of the questions left open by these adequate
care standard: how to allocate, using the moral paradigm, resources budg-
eted for health care among different health needs. One might think that the
basic standard should essentially be medical: resources should be allocated
so as to maximize the health of the covered population. However, as Part
III explores, “group health maximization™ has no inherent medical meaning.
Group health maximization can be measured in various ways, and the
choice among them requires a moral, not medical, judgment. Moreover, as
we shall see, each of the major measures of group health maximization
reflects a particular notion of what constitutes an equitable distribution of
health care among health needs.

This helps reveal the flaw in arguments that health maximization stan-
dards are discriminatory. Such arguments generally presume without justi-
fication that the status quo is the proper baseline for measuring
discrimination. One must instead measure discrimination from a baseline
of what one regards—on independent moral grounds—as an equitable dis-
tribution of health care. Since each health maximization standard reflects a
different baseline, here maximization standards and equity goals are not in

HeinOnline --- 82 Cal L. Rev. 1455 (1994) |




1456 CALIFORNIA LAW REVIEW [Vol. 82:1449

tension with each other but are alternative manifestations of the same
choice of priorities.

Moral and philosophic analysis is thus enormously helpful in structur-
ing allocation decisions within health care. However, this moral analysis
has not produced, nor is it capable of producing, any clear winners among
the leading measures of group health maximization. Rather than suppress
this justifiable variety of moral positions by imposing (via elite judgment or
public polling) one single maximization measure on all, Part III concludes
that society should provide, to the extent possible,* a diversity of moral
choice by allowing individuals to sign up with the care-allocating plan that
offers the health maximization policy they most prefer.

Finally, Part IV examines theories of moral justice based on autonomy
and actual or presumed consent. Although often illuminating, prior-consent
theories offer no panacea for dissolving the underlying moral difficulty of
determining how to allocate resources. This is because their implications
turn radically on four factors: the timing (including frequency) of consent,
the conditions under which consent is considered valid, when consent may
be presumed, and to what individuals may be presumed to have consented.
Because we must ultimately go outside the consent-based framework to
determine these factors, consensual theories cannot offer a complete moral
justification for health care allocations.

Nevertheless, while unable to provide a complete solution, consensual
theories can still offer useful moral guidance. If we can establish the fore-
going parameters for consent through some other means, consent to a par-
ticular method of group health maximization from limited resources can
both help establish a diversity of moral choice and help legitimate binding
individuals to the choices they have made. In particular, the analysis in
Parts I-IIT suggests that individual consent should be solicited under condi-
tions where ability and willingness to pay is irrelevant, and where the tim-
ing forces individuals to make some tradeoff between the benefits and
opportunity costs (in foregone health care) of various allocation methods.
Furthermore, although actual consent to specific health care allocation deci-
sions is unfeasible given the information and transaction costs involved,
structuring consent as a choice among group health maximization measures
can make actual consent more meaningful, and thus minimize the need to
presume consent. And while presumed-consent analysis is far from deter-
minate, it does seem sufficient to exclude some care allocation schemes,
including those that are random, discriminatory, or fail to make risk adjust-
ments. The moral paradigm developed in this Article can thus provide a

4. Self-selection may make some moral norms hard to sustain in a system permitting choice
among allocating plans even if a majority agrees with those norms. Risk adjustments will thus be
necessary and, to some degree, the amounts of those risk adjustments will necessarily require a central
body to unilaterally impose some allocation choice. See infra text accompanying notes 261-64.
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framework for morally and practically tenable consent to specific allocation
schemes.

I
THE ABSOLUTIST PosITION

At the extreme, the moral paradigm insists that health care should be
provided whenever it has any positive health benefit, denouncing as
immoral any attempt to weigh health against mere monetary costs.> One
method of deriving this absolutist position begins by denying that there is
any moral significance to the distinction between action and inaction, or
between acts and omissions.® Accordingly, if it is immoral to commit acts
that kill or injure a human, it is also immoral to allow death or injury to
befall a human through inaction. The person who chooses to act or not act
is, in either case, responsible for the death or injury. Failing to provide
medical care that could postpone death or alleviate illness is simply one sort
of inaction that immorally causes death or injury.”

Other moral absolutists do not rely on a denial of the act/omission
distinction, but draw on the basic moral intuition that it remains morally
unacceptable not to exert effort that could save lives and alleviate suffering,
even if such failure to act is not tantamount to murder or beating. Some
draw on religious beliefs in the sanctity of the life endowed in us by God.
Other times the impulse toward absolutism flows from the charge that any
failure to provide beneficial care reflects a cold-hearted indifference toward
human suffering or conflicts with the moral belief that life and health have
priceless value.®

This version of the moral paradigm verges on the professional para-
digm, which defines the ethical commitment of professionals in much the
same way. But, even in this extreme form, the moral paradigm differs from
the professional paradigm in several ways. I begin by sorting out these
distinctions before analyzing the moral absolutist claim itself.

A. Moral Absolutism v. Professional Ethics

The most important difference between moral absolutism and the pro-
fessional ethical commitment to patient health lies in their different founda-
tions. Specifically, the absolutist position rests on moral claims about
patients’ entitlements to health care, not a (somewhat noblesse oblige)
sense of what obligations professionals should impose upon themselves.

5. PauL T. MenzeL, STRONG MepIcINE: THE ETHicAL RATIONING OF HEALTH CARE 5 (1990).

6. See JoNATHAN GLOVER, CAUSING DEATH AND SAVING Lives 92-112 (1977); Jorn Harris,
THE VALUE oF LiFe 28-33 (1985).

7. Harrs, supra note 6, at 48-63.

8. See Gumo Carasrest & Pumwre Bosprrt, TRAGIC CHOICES 32, 39, 49 (1978); CALLAHAN,
supra note 3, at 213.
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One implication of this distinction is that the moral paradigm does not
limit the obligation to physicians, but imposes the obligation on society at
large. Another implication is that, unlike the professional paradigm, the
moral paradigm does not necessarily vest decisionmaking power in self-
regulating professionals protected from competition and lay control.
Because the obligation to provide health care is part of a more general
moral obligation to preserve life, “professionals have no special preroga-
tives in the interpretation of that obligation.”® Such interpretation is instead
performed either by moral philosophers, ethical consultants, or the relevant
moral community. In contrast, the American Medical Association Code
“assumes that the moral standards which should apply to physicians are
essentially a creation of the profession itself.”!°

These foundational differences result in more specific differences
between professional ethics and the moral absolutist claim. First, the pro-
fessional paradigm defines the physician’s obligation as one to provide all
beneficial care to those patients the physician has agreed to take on: the
physician may not abandon patients, but has no affirmative obligation to
accept them as patients in the first place.!! Moral absolutism, on the other
hand, insists that physicians have a moral obligation to take on all patients
who have health care needs that would otherwise go untreated.'?

Second, while the professional paradigm might allow limits on the
number of professionals or equipment as a rough cost constraint, such limits
would be rejected by moral absolutism. Any denial of health care produced
by a limit on the number of professionals or equipment would be the moral
responsibility of those who imposed the limit.

Third, and relatedly, under moral absolutism society has an affirmative
duty to provide the resources necessary to eliminate any scarcity that pre-
vents the provision of beneficial health care.!* Nonphysicians must exert
just as much effort as physicians to fulfill this societal obligation, which all
of us can carry out by funding the training and hiring of as many medical
professionals, and the purchase and use of as many pieces of medical equip-
ment, as are necessary to provide all health care that has any health bene-

9. HaRRis, supra note 6, at 56 (emphasis omitted). This also holds for less extreme versions of
moral obligations under the moral paradigm. See, e.g., Robert M. Veatch, DRGs and the Ethical
Reallocation of Resources, 16 Hastnes CENTER Rep. 32, 38 (1986) (arguing that social decisions about
ethics should not be made by health professionals in their clinical capacity).

10. Larry R. CHURCHILL, RATIONING HEALTH CARE IN AMERICA 28-29 (1987).

11. See, e.g, id. at 29-30 (discussing the AMA’s 1957 “Principles of Medical Ethics™).

12. Harris, supra note 6, at 50-54. If this requires physicians to exert more effort than
nonphysicians, then physicians will have a moral claim to additional support from nonphysicians. See
infra text accompanying notes 13-14. But, under the absolutist claim, that does not alter physicians’
obligations to exert all the effort necessary.

13. Harwis, supra note 6, at 62-63.
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fit.'* The moral absolutist position accordingly does not allow the rough
mechanisms of coping with scarcity that could be (and at times have been)
consistent with the professional paradigm.

B. Why the Absolutist Position Is Untenable

Moral absolutism has powerful emotive appeal. Easy as it may be to
reject in the abstract, moral absolutism remains difficult to reject in prac-
tice. Indeed, the persistent power of absolutist beliefs in the face of unend-
ing escalation of health care costs is the most striking moral phenomenon of
health law policy in the past quarter-century.

Nonetheless, moral absolutism is wholly untenable as a societal system
of resource allocation. Most knowledgeable observers believe we could
today easily spend 100% of our GNP on health care without running out of
services that would provide some positive health benefit to some patient.!®
Surely, the most committed moralist must concede that, if these observers
are empirically correct, some health care must be denied even though it has
a beneficial effect. Otherwise, the extreme moral position would require
that we fund health care even if that means starving ourselves to death.
And once the moralist makes this concession, she acknowledges that at
some point tradeoffs must be made and that thus the moral principle is not
in fact absolute. The moral question then becomes where, rather than
whether, tradeoffs are appropriate.

Even if one denies this empirical assertion about the present, the long-
run dynamics set in motion by a commitment to moral absolutism also indi-
cate that the commitment is not sustainable. Consider, to begin with, the
implications for research and innovation. Suppose our health care system
must choose between a 98%-effective drug currently used in cardiovascular
treatment and a new drug that is 99%-effective but costs ten times as much.
The absolutist position seems to require use of the 99%-effective drug
despite its additional cost.

14. Indeed, because the moral obligation not to kill or cause injury transcends international
borders, the absolutist’s claim leads to the conclusion that a rich country has an obligation to fund health
care for the entire world until the country is as impoverished as other countries. See id. at 63.

15. See, e.g, CALLAHAN, supra note 3, at 53; David Gauthier, Unequal Need: A Problem of
Equity in Access to Health Care, in 2 PRESIDENT’S COMM’N FOR THE STUDY OF ETHICAL PROBLEMS IN
MEDICINE AND BIOMEDICAL AND BEHAVIORAL RESEARCH, SECURING ACCESS TO HEALTH CARE: A
REPORT ON THE ETHICAL IMPLICATIONS OF DIFFERENCES IN THE AVAILABILITY OF HEALTH SERVICES app.
H at 179, 204 (1983) [hereinafter PresENT’S CoMM’N, SECURING Access To HEALTH CARE] (stating
that there is no limit to the resources a society could pour into costly medical services); John M. Stanley,
The Appleton Consensus: Suggested International Guidelines for Decisions to Forego Medical
Treatment, 15 J. Mep. Erracs 129, 133 (1989) (discussing the consensus at a conference on biomedical
ethics that “it is not feasible to offer all beneficial treatments that are medically possible to all patients”);
Alan Williams, Priority Setting in Public and Private Health Care, 7 J. HEaLTH Econ. 173, 173 (1988)
(“[NJo country (not even the richest) can afford to carry out all the potentially beneficial procedures that
are now available, on all the people who might possibly benefit from them.”).
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But, like Sherlock Holmes’ dog that did not bark, the item of real inter-
est is what we do not observe: the development of a new drug that is 97%-
effective but costs one-tenth the current drug. As long as moral absolutism
holds sway, no one will develop such a drug; private firms will not because
they could not sell it, and even public research institutions will not because
no one would use it. Instead, resources will continue to get channeled into
producing any drug marginally more effective than that in current use, no
matter what the cost.'® This is the principal reason why innovation in
health care—unlike, say, the computer industry—is associated with cost-
escalation instead of cost-cutting.

Consider next a reality forcibly brought home by Daniel Callahan in
his celebrated book, What Kind of Life: for all of us, physical decay and
death is, in the end, inevitable.!” As Callahan stresses, an implication of
this unpleasant reality is that medicine cannot really “save” lives or “cure”
poor health—it can merely postpone death and delay illness. We may
decide it is worth one million dollars to save a life (as 71% of Americans
concluded in one poll),!® but we must take into account the reality that
many of those saved today will need to be saved again next year or next
month. Moreover, in the interim they are also likely to have other severe
health problems that are not life threatening. The result is perversely ironic:
the more successful medicine is in pushing off death, the greater the health
problems created down the line. As Callahan puts it, medicine can—for
individuals—put off facing the “ragged edge” between life and death,
health and illness, but medicine probably cannot reduce, and will likely
increase, the proportion of the population that is at that “ragged edge” and
in need of medical treatment.!®

The need for making tradeoffs is further underscored by studies show-
ing that income, environment, sanitary housing, and good nutrition result in
larger health improvements per expenditure than health care does.2’
Indeed, even education is more highly correlated with good health than
health care: individuals with advanced degrees have fewer health problems
than less educated individuals even if both have the same insurance cover-
age.?! Thus, we could accept the proposition that the greatest good in life is
health, but still conclude that purchasing more health care is less effective
than funding nutritious food, safe housing, environmental protection, col-

16. Of course, sometimes more effective drugs or technological innovations might turn out to be
less costly to make. But that is almost entirely a matter of happenstance, since reducing cost is largely
irrelevant to increasing sales or use. The actual course of medical innovation provides little assurance
that cost-reducing innovations occur with sufficient frequency to outweigh this cost-inflating tendency.

17. CarraHaN, supra note 3, at 23, 94-96, 100-02.

18. Id at 84.

19. Id. at 63-65, 120, 221-22,

20. See Vicror R. Fucus, Wuo SHALL Live? 6, 15-17, 30-55 (1974); see also Paul Starr, The
Politics of Therapeutic Nihilism, 6 Hastings CENTER Rep. 24, 27-29 (1976) (discussing studies of the
effects of socioeconomic differences on health).

21. Crark C. HAviGHURsT, HEALTH CARE LAW AND PoLicy 23 (1988).
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lege tuition, or even simply distributing cash. In promoting health, there are
substitutes for health care, and at some point they are more effective.??

Furthermore, we value many things besides health. For most of us,
good health is a means to an end: the enjoyment of life. If health were all
we valued, we would not risk injury by crossing the street or risk disease by
having contact with other persons. From a societal perspective, we could
not have art, entertainment, poetry, baseball, philosophy, or any of the other
things unrelated to health that we value and enjoy unless we devoted some
resources to those activities instead of health care.

The “cost” of devoting resources to health care is often expressed
monetarily, but we must recognize that such monetary expressions are
merely a shorthand for the value we could derive from alternative uses of
those resources. It would make no sense to spend money to live longer at
the sacrifice of those things that make life worth living. In the end we all
will die; the question is which allocation of resources will allow the best
living of life.

C. Denial Devices

Actors in health care systems tend to use various devices of denial or
self-delusion to avoid confronting the implications this fundamental scar-
city has for moral absolutism. One device is to divert attention to how
much we “waste” on other matters. A common refrain is that if we can
afford to waste hundreds of billions of dollars a year in military spending,
we can surely afford to provide as much health care as people need.?*> This
argument implicitly presumes not only that the military budget has zero
value but also that the opportunity cost of spending more on health care is
zero because it would just come out of the military budget.

To my mind, the first premise is untenable given the unstable state of
world affairs. But even if we accept the first premise, the argument falters
on the second. The fact that you and I may agree that some significant
portion of current military spending has zero value does not mean that
increased health care expenditures would come out of the defense budget.
A political process that spends those billions on defense must, justifiably or
not, value it differently than we do; and we have no reason to believe that

22. At the extreme, some argue that health care is, on balance, harmful to health, see Ivan ILLicH,
Mepicar Nemesis: THE EXPROPRIATION oF HeALTH 3 (1976), or at least of dubious effectiveness, see
BriaN IngLis, THE Diseases oF CrviLisatioN (1981); Taomas McKeown, THE ROLE oF MEDICINE:
Dream, MIRAGE orR NeMEsis? (1979); Starr, supra note 20, at 29 n.1 (citing sources discussing this
issue). The plausibility of this claim is enhanced if one excludes the clear benefits of certain drugs, such
as antibiotics or vaccinations, on the ground that those benefits could be garnered without physicians if
they were not given a legal monopoly on prescriptions. For a thoughtful and critical evaluation of these
claims, see id. at 24-30,

23. See, e.g., Marcia Angell, Cost Containment and the Physician, 254 JAMA 1203, 1207 (1985);
William B. Blythe, Changing Perceptions of the End-Stage Renal Disease Program, N.C. Mep. J. 403,
404 (June 1984); John Harris, QALYfying the Value of Life, 13 J. Mep. Errics 117, 122 (1987).
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increasing health expenditures will alter the political process’ valuation of
military spending.?* Whatever leads the political process to waste resources
on zero-value military spending will continue to do so. Indeed, the fact that
we “waste” billions on military spending does not eliminate our scarcity
problem but rather worsens it by leaving us with that much less to allocate
to real needs. It thus makes it all the more important that we allocate those
remaining resources wisely.

In any event, the objection about waste in military (or other) spending
may delay the ultimate tradeoff but cannot avoid it. For even if we transfer
most or all of the defense budget (and the budget of all other “wasteful”
activities) to health care, we will still not have exhausted all the possibilities
for expending resources on beneficial health care. The question we must
ultimately answer is how to trade off the benefits of such health care against
the benefits of other nonwasteful activities. Moral absolutism cannot help
answer this question.

A related denial device is to argue that eliminating waste and ineffi-
ciency within health care can produce such large savings that we need not
face the question of denying marginally beneficial care.”® The history of
health care reform designed to reduce waste and inefficiency is not espe-
cially promising.2® But it is nonetheless true that the current U.S. health
care system has such enormous waste and inefficiency, and such perverse
incentives to provide unnecessary or harmful care, that well-designed
changes could probably save tens and perhaps hundreds of billions of dol-
lars. Given the time it necessarily takes for any economic expansion, the
reallocation of these billions could well mean that in the short run we could
fund all the positive value health care the medical industry has the capacity
to provide. Any denials of care would be due to a lack of trained providers,
equipment, facilities, and so forth, rather than a lack of funds. But, in the
long run, there is practically no limit to the expandability of the medical
industry. And once this expansion has eaten up all the savings from
reduced waste and inefficiency, we will still need to face the question of
just what proportion of our labor and capital we want to devote to health
care.

Another common means of denying the scarcity problem is to argue
that future biomedical research could produce large cost savmgs Even
though cutting edge technology and pharmaceuticals are expensive at pres-

24. Indeed, U.S. military spending remained largely static at six percent for decades before the fall
of communism in 1989, even though medical spending was doubling. CALLAHAN, supra note 3, at 117,
Thus, whatever has been crowded out by increased health care spending, it does not appear to be
military spending. See also id. at 19, 118-19 (suggesting health care has crowded out spending on
education and perhaps on housing, infrastructure, and industrial research).

25. See, eg., Aramn C. EntHOVEN, HEALTH PLAN: THE ONLY PRACTICAL SOLUTION TO THE
SoarmG Cost oF MepIcAL CARE 15-16, 37-54 (1980). The Clinton Administration stressed this sort of
argument in promoting its proposed Health Security Act.

26. See, e.g., CALLAHAN, supra note 3, at 75-79 (reviewing reform attempts).
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ent, their costs may go down in the future. Moreover, in the past, many
medical innovations (such as antibiotics and immunizations) have been
quite inexpensive. Yet although isolated examples can be cited, the avail-
able evidence suggests that increased spending on medical research and
development is directly correlated with increases—not decreases—in total
health care costs.?’” And the incentive structure for research noted above
gives us little reason to expect this pattern to change as long as we are
committed to purchasing any and all marginally beneficial care.2®

A final related denial device is to stress how much we could save with
more preventive medicine.?* The modest version of this claim argues that
we can expand spending on preventive medicine without worry. The less

_modest version argues that more preventive medicine will produce cost-
savings large enough to avoid any tradeoff question.

These claims generally rely on evidence that preventive medicine can
significantly reduce the incidence of certain illnesses at relatively low cost.
The evidence is indeed impressive. But the problem lies with the claim that
the amount it would have cost to treat those illnesses has been “saved.” As
discussed above, given the inevitable degeneration of the human body,
those saved from one illness almost always go on to experience another.
And the illness they go on to experience is generally (though not always)
more expensive to treat. It is thus not at all clear that preventive medicine
actually reduces long-run financial costs.3° ‘

This does not, of course, mean that we should not spend more on pre-
ventive medicine. Reallocating resources from curative medicine to pre-
ventive medicine is undoubtedly worthwhile because it provides far greater
health benefits per resources spent. But the reason to spend more on pre-
ventive medicine is the intrinsic value we place on the health it confers. We
should be under no illusion that spending on preventive medicine is likely
to save us resources in the long run, let alone produce enough savings to
fund all the beneficial curative care we want.

27. See id. at 96, 266, 276.

28. See supra text accompanying note 16.

29. Again, the Clinton Administration often utilized this argument when lobbying for the Health
Security Act.

30. See, e.g., MeNzeL, supra note 5, at 59 (concluding that influenza immunizations of the elderly
or screening for cervical cancer may not reduce long-term costs); Comment, Blowing Smoke, New
YoRKeR, June 13, 1994, at 6, 7 (noting findings by Louise Russell that treating high blood pressure,
providing flu vaccinations, and screening for cervical cancer probably increase medical costs); ¢f. infra
note 225 (noting evidence that smoking actually reduces lifetime medical expenses). See generally
MEeNzEL, supra note 5, at 57-75 (reviewing empirical controversy over whether preventive medicine
reduces long-term financial costs); Louise B. Russert, Is PrRevenTioN BeTTER THAN CURrE? (1986)
(discussing policy debate about preventive medicine and evidence showing that prevention is not the
answer to rising health care costs).
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D. Lessons

Although moral absolutism is unjustifiable, it cannot be gainsaid as a
phenomenological matter. It is one thing to reject the absolutist claim in the
abstract; it is quite another to face a real flesh and blood person who would
benefit from health care and deny it to him or her because it costs too much.
The point is not one of mere public relations, but of the predictable
problems that befall such a legal or institutional framing of resource alloca-
tion. Actual human beings, forced to make actual decisions framed as
health versus money, find themselves seeming and feeling inhumane. And
they resort to just about any mechanism of denial or short-term spending
measure to avoid or postpone facing the reality of scarcity.

This morally founded denial of scarcity has played such a pervasive
role that Daniel Callahan argues that escaping such absolutist beliefs and
desires is a necessary prerequisite to serious and enduring health care
reform.3! He eloquently exhorts us to rethink our moral intuitions about
health, to reconceive of health as just a means to living rather than an end in
itself, and to focus on living a full life with the time we naturally have
rather than clinging to life for the mere sake of being alive.3? Cost-contain-
ment cannot work, he argues, until we first change our moral values.*?

Such a change in moral discourse may well be beneficial. But I doubt
it is a sufficient strategy for grappling with the health care problems raised
by moral absolutism. Experience gives us little reason to believe that
humans are likely to experience the sort of complete moral transformation
Callahan advocates. Humans faced with death or illness will want to be
treated—will plead to be treated—as long as that treatment reduces their
chances of dying or staying ill. And as long as decisions are framed as the
health care needs of identifiable individuals versus mere monetary costs,
decisionmakers will have a hard time distinguishing morally between a
decision to deny an individual life-saving or injury-treating care because of
costs and a decision to murder or injure that individual for financial gain.
They will be accused of, and feel they are, failing to respect the sanctity of
human life.>* This will cause them to feel a natural revulsion toward such
decisions and a strong compulsion to avoid them through spending
increases that cannot be sustained by the system as a whole. Moreover,
even if they were willing to make such tradeoffs, they would lack any stan-
dards for deciding what tradeoffs were appropriate.

31. CarraHAN, supra note 3, at 11-12, 23-29,

32, Seeid. at 22-23.

33. Id. at 80.

34. See James F. Blumstein, Rationing Medical Resources: A Constitutional, Legal, and Policy
Analysis, in 3 PRESIDENT’S CoMM’N, SECURING ACCESS TO HEALTH CARE, supra note 15, app. Y at 349,
355-56 (arguing that, when focusing on the life of an identifiable person, government is likely to spend
large amounts of money on health care to preserve the myth that life is priceless); James F. Blumstein,
Constitutional Perspectives on Governmental Decisions Affecting Human Life and Health, 40 Law &
ConTemp. ProBs. 231, 233, 250-51 (1976) (same).
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However, a more modest change in moral perspective may well be
possible. While individuals may not be morally comfortable with making
tradeoffs between health care and mere monetary costs, perhaps if that
tradeoff could otherwise be established, they might be able to live with
making—and being subject to—tradeoffs between meeting the health care
needs of some versus those of others out of a fixed total budget.3® Telling
someone she will not receive care because someone else has greater health
care needs seems less likely to be experienced as a denial of her humanity
than telling her the reason is that addressing her health problem is not worth
the money. To be sure, this too requires morally painful choices, and would
no doubt require a substantial change in moral discourse. But at least it
avoids a commodification of human life that seems likely to doom any seri-
ous restraint on health care spending.

This way of framing the allocative decision will also require changes
in professional norms. Recently, great efforts have been made to try to
convince medical professionals to abstain from care where the monetary
costs seem excessive compared to its benefits. This has proven difficult,
however, partly because it leaves physicians with no objective scientific
function to fulfill and partly because it compromises their duty of loyalty to
their individual patients. A more promising tack, which dovetails with the
analysis here, would be to reconceptualize the professional duty as loyalty
to a group of patients, whose aggregate health physicians must maximize
out of a fixed budget. But before we address the question of whether it is
possible to devise a morally satisfactory objective function for maximizing
the health of a group,®® we need first to address a more modest moral claim
to individual health care entitlement that aims to avoid the pitfalls of the
absolutist claim.

j11
EqQuaL Access TO ADEQUATE CARE

A. Difficulties in Defining the Right to Adequate Health Care

A popular moral alternative to absolutism concedes that there are lim-
its on society’s obligation to spend on health care, but asserts that everyone
has a right to a minimum of “decent,” “reasonable,” “basic,” “essential,” or
“adequate” health care.?” This position commands a widespread (though

35. The experience in Great Britain provides some evidence to this effect. See CALLAHAN, supra
note 3, at 88. Some, however, attribute this to a difference in British and American culture.

36. Seeinfra Part 111 (describing various possible measures of what it might mean to maximize the
health of a group).

37. See, e.g., 1 PResENT’S CoMM’N, SECURING Access To HeaLTH CARE, supra note 15, at 1-6;
CALLAHAN, supra note 3, at 57; Lu A. Aday & Ronald M. Andersen, Equity of Access to Medical Care:
A Conceptual and Empirical Overview, in 3 PReSDENT’S ComM'N, SECURING ACCESS TO HEALTH
Carg, supra note 15, app. N at 20; James F. Blumstein & Michael Zubkoff, Public Choice in Health:
Problems, Politics and Perspectives on Formulating National Health Policy, 4 J. HEALTH PoL. PoL’y &
L. 382, 385, 403-05 (1979); Allen Buchanan, The Right to a Decent Minimum of Health Care, in 2
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not universal) consensus. And it has the considerable advantage of avoid-
ing a commitment to open-ended financing of health care. The problem is
that all the above terms are so malleable that they beg the question. One
can reach just about any conclusion one wishes about what health care
should be provided by asserting that the particular care is, or is not, neces-
sary to make the overall care provided “decent” or “adequate.” The appar-
ent consensus may thus be illusory. We can all agree that decent or
adequate care should be provided only because we each harbor our own
notion of what that means. This Part evaluates the various attempts at giv-
ing content to the “adequate health care” standard.

1. Physician-Prescribed Care, Reasonable-Cost Care, and Care
Received by Others

Such phrases as “decent” or “adequate” are often used as if the denial
of any health care that a physician would prescribe is proof of indecency or
inadequacy. The Italian constitutional court, for example, has held that the
state’s constitutional obligation to provide health care to its citizens makes
it unconstitutional to deny reimbursement for any health care unavailable
through the public system that a physician prescribes as necessary.>® But
such definitions merely smuggle in the absolutist position under different
terminology, for in the end, physicians are ethically committed to—and,
under such a system, financially interested in—providing any health care
that has a positive health benefit.

Other advocates of an adequate-care standard do sometimes conclude
that, at the extreme, medical services need not be provided when they cost
“too much.”®® But the adequate-care standard does not help us decide how
much is too much. That judgment comes not as a deduction from moral
principles but from the gut intuition of the advocate. Needless to say, with-
out any guiding moral principles, it is far from clear that one advocate’s
intuition should have more sway than anyone else’s.

PresmeNT’s CoMM’N, SECURING Access 10 HeartH CaARre, supra note 15, app. I at 207, 236-38;
Charles Fried, Equality and Rights in Medical Care, 6 Hastings CENTER Rep. 29, 32 (1976); Emily
Friedman, Can ‘Essential Services' Be Defined?, 58 HospitaLs 105, 105-06 (1984); Allan Gibbard, The
Prospective Pareto Principle and Equity of Access to Health Care, in 2 Presipent’s CoMM’N,
SECURING Access To HEALTH CARE, supra note 15, app. G at 153, 171-74; Stanley, supra note 15, at
133.

38. See Decisioni della Corte Constituzionale, No. 992 (October 12, 1988). A subsequent
decision concluded that the amount of the reimbursement was judicially unreviewable, but did not
overturn the basic holding that some reimbursement was required for physician-prescribed care, See
Decisioni della Corte Constituzionale, No. 247 (June 3, 1992).

39. See Gauthier, supra note 15, at 204 (stating that society need not provide “health care services
that offer relatively small benefits in relation to costs™); Gibbard, supra note 37, at 158, 169 (arguing
that “if a treatment is sufficiently expensive, it should be withheld” and that even “the best known
treatment for a serious ailment might not be worth the cost™); see also CHURCHILL, supra note 10, at 95~
96 (arguing that the right to health care embodies only what society can “reasonably afford"); Eric
Rakowski, EQuAL Justice 318-19 (1991) (positing that individuals begin with a (waivable) right to
medical treatment as long as it does not impose “excessive or unreasonable” burdens on others).
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Another possible definition is that everyone should be entitled to any
care received by others with similar health conditions.*® However, this
position is not fiscally feasible unless we restrict health care spending by
the rich. And the ethical justification for preventing the rich from buying
health care that can (however marginally) improve their health is far from
clear, especially when the rich can instead expend those funds on other less
essential items like expensive meals and vacations.** The right to a decent
or adequate minimum thus is usually understood to avoid any such demand
for absolute equality.> In any event, imposing an equal-expenditure
requirement would not answer the question of how much should be spent
on health care, let alone on a given health condition.

2. “Necessary” Health Care

Similar problems result if one defines the minimum of decent or ade-
quate care as that care which meets all health care “needs.”** The term
“need” is susceptible of many meanings. If it encompasses any service that
a patient desires, that a physician prescribes, or that has a positive likeli-
hood of helping to postpone death, correct disabilities, or alleviate suffer-
ing,* then the definition embraces moral absolutism. If it encompasses
something less, then the term has little obvious meaning because medical
services can provide an almost infinite gradation of health benefits without
any sharp cut-off point.*

This problem is most acute for new cutting-edge medical technology.
For example, it is now possible, for a cost of roughly $20,000, to implant in
individuals an AICD (Automatic Implantable Cardioverter Defibrillator)
that can sense a heart attack and help prevent fibrillation. It seems logical
to implant these in individuals who have had a history of heart failures. But
should they also be implanted in individuals who have no history of heart
trouble but whose age, sex, and lifestyle make their risk of heart trouble

40. See Amy Gutmann, For and Against Equal Access to Health Care, in IN SEARCH oF Equrry:
HeAvtH NEEDS AND THE HEALTH CARE SysteM 43, 46-47 (Ronald Bayer et al. eds., 1983). -

41. Seeid.; see also Buchanan, supra note 37, at 212; Dan W. Brock, Distribution of Health Care
and Individual Liberty, in 2 PReSIDENT’S COMM’N, SECURING AccEss To HEALTH CARE, supra note 15,
app. J at 239, 261-62.

42. Buchanan, supra note 37, at 212; Fried, supra note 37, at 32,

43. See, e.g., CHURCHILL, supra note 10, at 90-99 (proposing a need-based test for rationing
health care).

44, See Alan Williams, ‘Need’ as a Demand Concept (with Special Reference to Health), in
Economic PoLicies AND SociaL Goats 60, 60-61 (A.J. Culyer ed., 1974) (arguing that the most
plausible interpretation of what people mean by “needing” medical treatment is that the person would be
better off with the treatment than without it). See generally A. Williams, Priorities—Not Needs!, in
MeeTiNG NEEDS IN AN AFFLUENT SocieTy (Anne Corden et al. eds., 1992).

45, Larry Churchill, for example, proposes a right to health care based on need and defines it as a
right “to all effective care society can reasonably afford.” CuuRCHILL, supra note 10, at 94 (emphasis
omitted). “Effective care” excludes “marginally useful” care, and “reasonably afford” means individuals
do not have the right to “the very best available.” Id. at 95. But while these caveats exclude the
absolutist position, what they mean short of that is left unresolved.
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higher than normal? In everyone, because even normal healthy individuals
have some nonzero risk of heart trouble? At which level of health risk do
individuals “need” an AICD?

Or consider again the example involving the 99%-effective drug that
costs ten times what the 98%-effective drug costs. Do people “need” the
99%-effective drug or just the 98%-effective one? Would they also “need”
a 99.5%-effective drug even if it cost 1000 times the 98%-effective drug?
These are the sort of issues that not only are already being raised in
medicine, but are likely to be increasingly raised by any system committed
to funding any marginal benefit-in health care. For as discussed above,
such a funding commitment encourages innovation despite smaller and
smaller improvements over existing technology.

We can also illustrate the problem with a less high-tech example.
Consider a cancer for which the odds of remission are higher the earlier it is
detected and treated. We could thus achieve a certain level of health risk
with yearly screening tests, a somewhat lower level of risk with monthly
tests, and an even lower level with weekly tests. What does it mean to say
that a person “needs” a particular frequency of tests when the risk of dying
from cancer could be lowered or raised by changing that frequency? It does
no good to dismiss low risks as of concern only to hypochondriacs, for even
risk changes as small as .02%, when applied to ten thousand cases, mean
two human beings will have died without the extra care. Specific conclu-
sions about whether a particular type or frequency of service is “needed”
will simply reflect judgments about whether the level of health care benefits
conferred by the service outweighs its costs. The term “need” is a
placeholder for such judgments, but does not help generate them.

3. Care that Restores “Normal Species Functioning”

Norman Daniels argues that the vagueness problems created by ade-
quate or basic minimum standards can be avoided by recognizing a univer-
sal right to that health care which protects or restores the “normal species
functioning” needed for individuals to attain the “normal opportunity
range” for their society.*® This, Daniels claims, provides a coherent method
for defining the health care needs that society should satisfy. For example,
he argues, certain cosmetic surgery can be excluded as unnecessary to
achieve a normal opportunity range.*’

Daniels’ test usefully focuses attention on an important moral consid-
eration: that we value the improved health provided by health care not prin-

46. Norman Daniels, Health-Care Needs and Distributive Justice, 10 PriL. & Pus. Arr. 146, 158-
60 (1981); see also NorMaAN DANIELS, AM I My PARenTs’ KeEPER? 68-73 (1988); NORMAN DANIELS,
Jusr Heavts CAre 26-35 (1985); Norman Daniels, Equity of Access to Health Care: Some Conceptual
and Ethical Issues, in 2 PReSIDENT’s COMM'N, SECURING AcCESS TO HEALTH CARE, supra note 15, app.
B at 23, 41-43.

47. Daniels, Equity of Access to Health Care: Some Conceptual and Ethical Issues, supra note 46,
at4l.
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cipally as an end in itself but as a means to a larger end—in Daniels’ view,
improved opportunity.*® But surely that is not the whole story. A person
who has an injury that causes pain but does not in any way impede her
physical mobility or opportunities to achieve life goals would often seem
deserving of care.*®

Moreover, like the decent- or adequate-care standards, Daniels relies
on a question-begging word: here, “normal.” Take what he regards as an
easy case, plastic surgery. If better looking persons have more opportuni-
ties to enter careers in modelling or acting, or a better chance of attracting
and keeping a desirable mate, why should we exclude those opportunities
from the “normal” range and thus deny funding for face lifts and nose
jobs?*® We need some normative theory to explain which opportunities
should be regarded as normal—a theory which Daniels does not provide.>!

Nor does Daniels’ theory provide any effective cap on costs. Everyone
would, for example, agree that life itself is necessary to attain a normal
opportunity range. But, as pointed out above, we could probably spend an
infinjte amount of resources trying to bring the risk of death down to the
lowest possible percentage. A decision not to use a 99.5%-effective drug
because it would cost a billion dollars does statistically deny some individu-~
als their lives and thus a fortiori denies them their normal species function-
ing and opportunities.>? Further, restoring everyone to normal species
functioning, even persons with severe illnesses or disabilities, may not be
medically possible or may require an expenditure of resources so high that
we would have to seriously diminish the range of opportunities it is normal
for most healthy people to enjoy in the society.

48. See also CALLAHAN, supra note 3, at 107 (making a similar point).

49, See G.A. Cohen, On the Currency of Egalitarian Justice, 99 Etrucs 906, 919 (1989) (arguing
that it is not “coherently egalitarian” to consider the difficulty in mobility as separate from the pain that
accompanies it).

50. See, e.g., Rakowskl, supra note 39, at 54 (concluding that a person born horribly ugly should
be entitled to plastic surgery even though it does not alter his or her ability to earn an average wage).

51. See generally Buchanan, supra note 37, at 228 (arguing that if the normal opportunity range
includes only opportunities that everyone can pursue, regardless of one’s talents, then it is probably too
narrow to justify a universal right to health care, and that if it includes opportunities that would be
reasonable for someone to pursue, it would require extraordinary expenditures).

52, At some age, one might say that a person who has lived so long has enjoyed the opportunities
of a normal life span and thus does not merit further medical attention. But although Daniels does in
later writing conclude that the normal opportunity range should be “age-relative,” and that some age-
based rationing may thus be appropriate, DANIELS, AM I My Parents’ KEEPER?, supra note 46, at 74,
he does not go quite so far. Rather, he bases his new principle on the somewhat different grounds of a
prudential lifetime consent argument. See infra Part IV. In any event, this does not quite avoid the
problem since the history of medical progress is precisely to redefine what a “normal” life span means.
CALLAHAN, supra note 3, at 49. Nor would such an exception solve the problem of what to do with
younger persons in cases where the risks are real but low, or substantial but highly expensive to lower.
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4. List-of-Services Approach

An alternative approach is to define the required minimum of care by
listing the specific medical services included within the minimum. For
example, Alain Enthoven proposed a plan that would ensure universal cov-
erage, at a minimum, of all the services specified in the Health Maintenance
Organization Act of 1973. This “includes physician services, inpatient and
outpatient hospital services, emergency health services, short-term outpa-
tient mental health services (up to twenty visits), treatment and referral for
drug and alcohol abuse, laboratory, and X-ray, home health services, and
certain preventive health services.”® The Clinton Plan took the same
approach: defining eighteen categories of covered services with various
limits (such as thirty psychotherapy visits) and exclusions (such as adult
non-emergency dental care).>*

However, the list-of-services approach is unsatisfactory in three
senses. First, it assumes, rather than justifies, the relevant moral conclu-
sions: why should these particular services be covered and not others?
Enthoven seems to rely on the fact that his adopted list was enacted into
legislation. But there are other government-approved lists from which to
choose. And if political adoption is the appropriate litmus test, then the
political process would also seem free to refuse to provide a minimum of
care at all.

Second, there is a certain irrationality in choosing when to provide
health care by the category of medical services. Such a system funds any
health care within the favored categories, even if the potential benefits in
the actual case are minuscule, but provides no funding for care outside the
favored categories, even if the benefits would be great in the particular case.
Why, for example, should someone who would benefit greatly from dental
care, or the twenty-first (or thirty-first) mental health visit, be denied cover-
age when others receive unlimited laboratory tests, no matter how small the
medical benefit is?

Third, and most important, the approach does not offer an effective
means of cost containment. A commitment to provide all the types of ser-

53. ENTHOVEN, supra note 25, at 128,

54. See Proposed Health Security Act, H.R. 3600/S. 1757, 103d Cong., 1st Sess. §§ 1101-1128
(1993). Within the covered categories, the Clinton Plan would have required insurance coverage of all
“medically necessary” and “appropriate” care, and authorized a National Health Board to issue
regulations defining what this term would have included and excluded. Id. §§ 1141, 1151, 1154, The
Board might potentially have exercised this authority to deny some health care with positive health
benefits within these categories. If so, the Act invited the making of some tradeoff without giving any
guidance about how to do it. But the use of the modifier “medically” suggests that exclusions of care
under this provision would have té be made purely on medical grounds. Cf; infia note 264 (noting the
technically defined nature of qualifications for serving on risk adjustment advisory committee). Indeed,
in health insurance law, the term “medically necessary and appropriate care” has tended to be interpreted
in a way that does not permit cost/benefit tradeoffs, in part because no administrable legal standards
exist for making such tradeoffs. At most, the term permits the exclusion of experimental treatments with
ambiguous benefits. But that will hardly suffice to stop health care cost escalation.
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vices included in either Enthoven’s or Clinton’s broad list whenever they
are potentially beneficial to anyone could easily exhaust our national
wealth. But the problem goes beyond the items in these particular lists.
The more basic problem is that any list that simply limits the categories of
services funded does nothing to limit expenditures on care within the
funded categories. To be sure, in the short run we may run out of services
to provide within those categories. But through the process described in
Part I, a commitment to funding anything that confers positive health bene-
fits compared to the alternatives will—even though limited to certain cate-
gories—inevitably encourage the innovation of new drugs, treatments, and
technologies that confer marginally greater health benefits no matter what
the cost. One cannot underestimate the ability of technology to follow
financing. In the long run, then, a commitment to fund any care within
specified categories that confers a positive health benefit will simply
exhaust all our societal resources within those specified categories rather
than over the full range of medical services.

5. Case-by-Case Determinations

Another common procedural strategy is to emphasize the need for dis-
cretion and careful judgment in particular cases.>® But this emphasis on ad
hoc ethical judgment provides no guidance on how to actually make trade-
offs. The tradeoffs must instead be made by whomever is ultimately left
with the task of determining whether adequate care has been provided,
whether it be the physician, ethical committee, judge, jury, or agency. Such
decisionmakers will likely be influenced more by the identifiable human
being before them than by the more diffuse needs that would otherwise be
served by the resources in question, in which case the standard again verges
on absolutism. And even if the decisionmaker can avoid such a tendency,
the fact remains that the ultimate decisions will be made without any real
guidance from the moral paradigm. Judgments are likely to be inconsistent,
unduly influenced by the patient’s powers of persuasion (or ability to hire
someone persuasive), and perhaps biased toward the interests and values of
the ad hoc decisionmakers.>¢

6. Concluding Observations

Usually such terms as decent or adequate health care are used with no
specificity at all. Proposing a decent or adequate minimum is, rather, a way
of conceding the need to trade off health care against other uses of societal

55. See Stanley, supra note 15, at 133-34; see also Joun F. KiNer, WHo Lives? WHo Dies? 16
(1990) (collecting sources on the widespread use of ad hoc judgments in patient selection).

56. See Carasrest & BopsrrT, supra note 8, at 60-64, 187; KiLNER, supra note 55, at 16-17.
Such standardless decisionmaking, even where physical constraints, such as a fixed number of organs,
restrict expansion, has generally produced institutional failure. See CALABRESI & BOBBITT, supra note
8, at 188; CALLAHAN, supra note 3, at 45-47.
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resources without actually specifying any principles for deciding how that
should be done.” Of course, one might say that this fundamental tradeoff
must be resolved by the “political process,”*® or, more vaguely, by “soci-
ety.”>® But that is hardly a satisfactory answer for a moral obligation pro-
pounded as “the standard against which proposals for legislation and
regulation in this field ought to be measured.”¢°

Because the adequate-care standard lacks real content, it effectively
concedes that the moral paradigm cannot offer a complete answer to ques-
tions about when and how societal resources should be devoted to health
care. What then is the moral belief driving so many to adopt this standard?
It appears to be not so much that the adequate care standard supplies a
moral principle that affirmatively determines when to provide resources to
health care, but rather a moral belief that one factor traditionally employed
by market societies—an individual’s wealth—should not significantly
affect the receipt of health care.®

57. See, e.g., 1 PresmenT’s CoMM’™N, SECURING AcCEss To HEALTH CARE, supra note 15, at 3-5
(noting that the level of adequate care will depend on the “value of health care in relation to other
important goods for which societal resources are needed,” but not offering a means of making this
tradeofT).

58. Fried, supra note 37, at 32.

59. Callahan proposes a more complicated minimum level of adequate care standard that relies on
the political process to define what to include within that standard beyond the provision of (1) caring
services to stress our humanity toward the ill and (2) those minimal public health measures that are
necessary for the society to function. CALLAHAN, supra note 3, at 66-68, 98, 123-24, 128-31, 138-41,
143-49, 189-92.

In addition to the problem noted in the text above, a further problem with the Callahan approach is
that giving priority to caring services over curative services can lead to perverse results, Why, for
example, should an individual who prefers certain curative services (not included in the standard
package) over caring services carrying the same price not be able to substitute those additional curative
services? Why should the caring services be preferred over any lifesaving ones? Moreover, what if the
curative service, say a hip replacement, could avoid a lifetime of expense on caring services, such as
helping the person with her wheelchair? Although Callahan in the end asserts the priority should not be
rigid, id. at 150, even a flexible priority has the flaw of overemphasizing the caregiver’s desire to
empathize at the expense of the patient’s desire for better health.

Finally, Callahan bases the priority for caring services in part on the assumption that, unlike
curative services, the amount we can spend on caring is inherently limited. Jd. at 145, 149-50. I doubt
that is true. It just appears so today because caring medicine has not yet been as much the focus of our
open-ended funding commitment as curative medicine. The infinite possibilities for marginally
lowering pain (a caring service in Callahan’s account) suffice to make the point.

60. 1 Presment’s CoMM’N, SECURING Access TO HeartH CAre, supra note 15, at 1. In
subsequent writing, Fried does flesh out a decent minimum standard that, while somewhat dependent on
political results, is also capable of standing apart from them. His standard defines the decent minimum
as that level of essential goods enjoyed by unskilled unionized workers. Charles Fried, Is Liberty
Possible?, in 3 TANNER Lectures oN Human VaLues 91, 102, 104-06, 109-10 (1982). Because that
standard is avowedly redistributive and dependent on the level of societal wealth, I address it infra notes
123-27 and accompanying text.

61. More precisely, as we will see in the next Section, because the right of equal access to
adequate care is not predicated on a general equalization of individual wealth but rather makes a
redistributive claim limited to health care, it excludes an individual’s ability and willingness to pay for
health care as an allocative factor. It is also commonly said that a person’s health status should be
irrélevant; however, differences in health status signify differences in capacity to be helped by health
care and thus naturally play important roles in health care allocations. What this claim usually means is,
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B. The Underlying Redistributional Claim and Its Traditional
Justifications

The claimed right of equal access to adequate care is, in other words,
at heart a redistributional claim: that societal wealth should be redistributed
to offset the inability of the poor to purchase as much health care as other
members of society.®? That is why the emphasis is usually on the equal
access part of such standards, and why the concrete illustrations offered
regarding the standard’s application generally concern the exclusion of vari-
ous inequitable distributions of care.®> This understanding is further sup-
ported by the fact that advocates of an adequate care standard argue that the
care regarded as adequate should depend on the level of societal wealth.5*
If “adequate care” had an inherent medical or moral meaning, then societal
affluence would be irrelevant. If, however, the claim is at root redistribu-
tional, then the level of societal wealth is precisely what determines the
level of care that should be provided.

The general impetus behind redistributive policies is not hard to see. If
we regard each individual as equally worthy of respect or of having her
needs satisfied, then a redistribution of wealth will offset an inequality in
resources and help assure that the intense needs of poor individuals are met
before the less intense needs of richer individuals. There are, to be sure,
numerous competing theories of distributive justice. Under a utilitarian the-

instead, that a person should not be denied care because she is unable or unwilling to pay the extra costs
necessitated by treating a preexisting illness. See infra Part IV. Finally, we should note, various plainly
illegitimate factors, such as race, are also excluded as allocative factors. See, e.g., CHURCHILL, supra
note 10, at 96. Age, however, may not be. See infra Part 1IL.C.

62. Of course, as Charles Fried has rightly stressed, moral rights include not only rights fo health
care but rights in health care that go beyond distributional rights: namely, rights not to be deliberately
misled, denied information, or abandoned by a physician who has committed to treatment. Charles
Fried, Rights and Health Care—Beyond Equity and Efficiency, 293 New ENG. J. MED. 241, 243-44
(1975). Respecting such rights in health care provides additional grounds, I believe, for preferring a
system that openly describes the rationing being applied, see infra Part III, and that secures to the extent
possible advance individual consent to that rationing, see infra Part IV, over-a system that invites or
requires physicians to make what are likely to be covert tradeoffs between the health benefits and
financial costs of individual treatments.

However, Fried suggests that these rights in health care require something more specific: allowing
bureaucrats to fix the resources available to the physician, but forbidding the physician to deny any
beneficial care to any patient he has (on a first-come, first-serve basis) accepted. Fried, supra, at 243-
44; see also Fried, Equality and Rights in Medical Care, supra note 37, at 33-34. This solution strikes
me as both unwise and morally unnecessary for three reasons: (1) bureaucrats, being less
knowledgeable and further removed from the decisions, are less well-positioned than physicians to make
the necessary tradeoffs; (2) first-come, first-served rationing is not just socially inefficient but morally
anomalous, see infra notes 131-33 and accompanying text; and (3) there need be no conflict with
professional duty or patient expectations if the physician’s duty is reconceived as a duty to a covered
group out of fixed resources, see supra note 36 and accompanying text.

63. See, e.g., CHURCHILL, supra note 10, at 96 (stating that although his health care needs standard
allows many possible judgments about what society can afford, “we could not justifiably distribute care
by race or by money").

64. See, e.g., 1 PresmeNT’s CoMm’N, SECURING Access To HEALTH CARE, supra note 15, at 4-5;
Buchanan, supra note 37, at 211; Fried, supra note 60, at 103; Stanley, supra note 15, at 133-34.
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ory of justice, we would say that because everyone spends his scarce
resources on the items of highest utility first, money has diminishing margi-
nal utility. This suggests that the marginal utility of money is higher for the
poor than for the rich, and that a redistribution of wealth would maximize
social utility.5> Under other theories of distributive justice, however, the
distribution of individual utility takes precedence over its societal max-
imization,%¢ an equitable distribution of opportunities to achieve utility
takes precedence over actual utilities,®” or an equitable distribution of
unearned resources takes precedence over the utility derived or derivable
from those resources.®® And some argue that distributive justice requires
just that level of redistribution that offsets human misery®® or that maxi-
mizes the welfare of the worst-off economic class.” We need not linger
over this rich debate here, however, for all these theories justify some sub-
stantial redistribution of current wealth holdings.”?

The puzzling feature about the specific redistributive claim here, how-
ever, is that it is targeted at health care. Why should this be? If we want to
help the poor, would not it be better simply to give them more money and
allow them to spend it on what they need most?’> To be sure, the poor may
not have enough to purchase the health care that others might regard as
basic. But the poor also suffer severe deficiencies in many other areas,
including food, clothing, shelter, and education. Why target health care
rather than allowing the poor to spend any redistributed funds on the needs
they regard as most important? Or—to address the oft-raised fear that some
people receiving such assistance will spend the redistributed money on
booze, drugs, or gambling—why not provide vouchers whose only restric-

65. See, e.g., RicHARD B. BranpT, A THEORY OF THE GOOD AND THE RicHT 309-16 (1979).

66. See generally Raxowsk, supra note 39, at 39-43 (describing and critiquing egalitarian
welfarism).

67. See Richard J. Ameson, Equality and Equal Opportunity for Welfare, 56 PriL. Stup. 77
(1989).

68. See, eg., BRUCE A. ACKERMAN, SociAL JUSTICE IN THE LiBERAL STATE 53-59 (1980);
Rakowskl, supra note 39, at 43-72; Cohen, supra note 49; Ronald Dworkin, What is Equality? Part 1:
Equality of Welfare, 10 Pu. & Pus. Arr. 185 (1981); Ronald Dworkin, What is Equality? Part 2:
. Equality of Resources, 10 PuiL. & Pus. Arr. 283 (1981).

69. Fried, supra note 60, at 96-110.

70. Joun RAawws, A THEORY OF JusTice 83, 97-100 (1971).

71. Of course, there are theories of justice that do not countenance redistribution at all, concluding
that each person is entitled to retain whatever wealth he lawfully acquired. See, e.g., RoBerT Nozick,
ANARCHY, STATE, AND UtoP1a 149-53 (1974). But such theories offer no plausible grounds for a right
of equal access to some minimum level of adequate care. See, e.g., id. at 233-35 (arguing that
distributing physicians according to need is no more justifiable than distributing barbers according to
need). The argument here will thus only be persuasive to those who begin from philosophical premises
counselling for some redistribution.

72. PaurL T. MenzeL, MepicaL Costs, MORAL Cuoices: A PriLosorHy OF HEALTH CARB
EconoMics IN AMERICA 67-68 (1983); see also Fucws, supra note 20, at 14, 22-23; Robert C. Clark,
Does the Nonprofit Form Fit the Hospital Industry?, 93 Harv. L. Rev. 1416, 1429 (1980).
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tion is that they cannot be spent on defined goods (like drugs and alcohol)
that are self-destructive?”?

One explanation that should be addressed up front is that the right of
equal access to adequate care may be only one of many rights to equitable
compensation that are justifiable.”* But that would be to admit what advo-
cates of an adequate care standard are often at pains to deny: that equal
access to adequate care implies a general redistribution of wealth.”> It
would also suggest that the “equal access to adequate care” label is decep-
tive, masking the more general redistributive principle on which the claim
really relies. Of course, one might understand all this as purely strategic.
To paraphrase what some candid advocates have told me in confidence:
“Sure, what we really want is general redistribution to all the disadvan-
taged. But we can’t get that from the electorate or the current set of judges.
What we can get, perhaps because of some misguided mystique attached to
health care, is some redistribution in health care to those disadvantaged by
illness.”

This does not, however, explain the moral intuitions that might—or
should—motivate the apparently decisive block of voters (or judges)
unconvinced by the general redistributive argument. Nor are mass decep-
tions without their cost; a perceived right to health care uncoupled with
general redistribution may only exacerbate a maldistribution of societal
resources across human needs by contributing to excessive health care
spending that tends to crowd out other social needs, like education.”® A
strategically inspired misdescription of the right to health care is also bound
to provide an unstable depiction of the ideals undergirding health care law.
Judges looking for guidance from the legal ideals would be left with the
conclusion either that the right as described could not be justified or that the
right implicated general redistributive principles inconsistent with the ideals
underlying the bulk of legal doctrine, which remains largely committed to

73. Obviously, such vouchers would free up some of the funds the poor now spend on such basics
as housing and food, and those funds could, in turn, be spent on drugs and alcohol. But it is also true
that the in-kind provision of health care frees up whatever funds the poor would have otherwise spent on
health care.

74. Indeed, at least some advocates of a minimum level of adequate care have suggested society
should sometimes compensate for unequal talent. See, e.g., DantELs, AM I My PArents’ KeEPER?,
supra note 46, at 70. In addition, general theories of distributive justice often advocate compensating
for illness and injury as part of a general redistribution that also would redress inequalities in talent and
other resources. See, e.g., RAxowski, supra note 39, at 120-21, 138-48.

75. Compare Peter Singer, Freedoms and Utilities in the Distribution of Health Care, in Etsics
AND HeaLTs Pouicy 175 (Robert M. Veatch & Roy Branson eds., 1976) (arguing that because heaith
care needs cannot be distinguished from other needs, there is no stopping point between the right to
health care and Marxist socialism) wifth CHURCHILL, supra note 10, at 91-93 (denying this asserted
equivalence) and Paul F. Camenisch, The Right to Health Care: A Contractual Approach, 62
SounpbINGs 293, 307-08 (1979) (arguing that health care needs are unique).

76. See supra text accompanying notes 22-24 and note 24.
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capitalist nonredistributive principles.”’ Such a tension is hard to maintain
and likely to produce schizophrenic legal results.

A number of arguments have been offered to justify recognizing an
individual right to health care rather than a more general right to a redistri-
bution of societal resources. The remainder of this Section reviews these
arguments, concluding that none of the currently offered arguments con-
vincingly provides a justifiable explanation for the right to adequate care as
it is generally understood.”® After rejecting these arguments, the subse-
quent Section offers my own explanation for why liberal market societies
are justifiably more willing to equitably distribute health care than other
social goods.

1. The Special Importance of Health Care

The first, and most common, argument is that health care should be
targeted because it has “special importance.”’” There are a number of
grounds for doubting this claim. Health care is far less special than com-
monly thought: studies suggest that much of the health care now provided
does not promote good health, and for many other health care treatments
there is no reliable proof about their effectiveness one way or the other.3° It
is even less clear that health care has any claim to being special compared
to alternative uses of resources. As noted above, education, nutrition, envi-
ronment, shelter, sanitation, and income often have larger per expenditure
effects on health than health care does.®! Indeed, studies indicate that in
Britain national health insurance did not significantly improve health indi-
ces or reduce health inequalities.®? Thus, even if we agree that good health
is the ultimate goal, the decision to finance only health care seems suspect.
Finally, we are still left with the question why the poor should not be
allowed to decide for themselves what they regard as special among their

77. To the extent the legalization of the right were accomplished through the political process,
such general redistributive principles would also be inconsistent with the more limited political
discourse and legislative history.

78. In asking whether the traditionally offered arguments provide a “justifiable explanation,” 1
mean to test them against two standards: (1) whether they descriptively fit (explain) the right as
currently understood; and (2) whether they normatively support (justify) that right. This focus implicitly
excludes other sorts of inquiries that might be entertained, namely, whether freestanding philosophical
arguments could be made for a right to health care divorced from commonly held moral beliefs, or
whether individuals in actual society would generally offer the posited argument as the motive for their
beliefs. My justification for this exclusion is that this is intended as a work neither of pure moral
philosophy nor of pure cultural anthropology. Rather, my focus is on devising a practically sustainable
system for allocating health care resources, and, it seems to me, such sustainability requires both a
rationale plausibly able to resist moral analytic critique and a broad correspondence with commonly held
moral conclusions.

79. 1 PresmeNT’s CoMM’N, SECURING AccESs TO HEALTH CARE, supra note 15, at 4.

80. See, e.g., ENTHOVEN, supra note 25, at 1-8; Fucss, supra note 20, at 6, 15-17, 30-55; ILricH,
supra note 22; Starr, supra note 20.

81. See supra note 20 and accompanying text.

82. See Tom L. Beaucuamp & James F. CHILDRESS, PRINCIPLES OF BioMepICAL Ernics 284 (3d
ed. 1989).
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various needs, even if that means they make tradeoffs between their health
and other goods.®?

A specific form of the “special importance” argument stresses that a
minimum level of health is a necessary condition for exercising basic civil
and political rights.®* The fit between this justification and targeting health
care is, however, dubious. Improving education would seem far more
likely to produce the informed exercise of rights, and alleviating shortages
in food, clothing, and shelter might be more likely to encourage political
participation. Moreover, if the government must target something to
improve the exercise of civil and political rights, other targets would seem
more cost-effective: such as subsidizing legal counsel or political participa-
tion.8* More fundamentally, this explanation seems implausibly indirect.
As Allen Buchanan put it, “the primary reason I need relief from the excru-
ciating pain in my abdomen is surely not that its presence may distract me
from pulling the right lever in the voting booth.”36

Another form of the “special importance” argument is Norman Dan-
iels’ claim that health care is distinctive because it maintains the “normal

83. Of course, individuals are likely to lack the information necessary to judge the value or quality
of health care services. But this lack of information affects the poor and nonpoor alike. Nor, in any
event, does it explain why on moral principle either should not be permitted to make a global tradeoff
between health care and other life needs by opting out of any societally required minimum level of care
and taking the cash equivalent instead.

To be sure, a market failure explanation—adverse selection—can be offered for requiring everyone
to purchase a basic insurance package. The adverse selection problem results when insurance plans and
insured persons have asymmetric information. To illustrate, suppose an insurance plan begins with the
same mix of healthy and sick people as are in the population. The plan cannot, however, tell the healthy
and sick apart, and thus sets a premium at the average cost of providing coverage. However, insured
individuals are better able to judge their own general state of health. The healthy will be less likely to
purchase the plan’s insurance because, from their perspective, the premium is inflated by the cost of
covering the sick and thus probably exceeds the benefit the healthy receive. The sick will be more likely
to purchase the insurance because from their perspective the premium is deflated by the lower cost of
covering the healthy and is thus a relative bargain. Because the healthy are less likely to subscribe than
the unhealthy, the insurance plan’s pool of subscribers will have a sicker profile. The plan’s average
costs will increase and the premium will have to be adjusted upwards. This rise in the premium will
drive out another group of relatively low-risk patients. Average costs will increase again, and so on,
until only high-risk patients are left. In short, the adverse selection problem is that high-risk subscribers
tend to drive the lower-risk subscribers out of the market.

But adverse selection is a market, not moral, explanation for mandatory health insurance. It could
thus be consistent with, for example, requiring all to contribute equally or in proportion to their expected
health costs. The morally founded right to equal access to health care, in contrast, normally
contemplates societal funding that requires lower contributions from the poor and no difference in
contribution because of health status. Alternatively, as Louis Kaplow has pointed out to me, one could
solve the adverse selection problem within income brackets: requiring those with higher income to
contribute more but giving them better health care as well. Again, this would solve the market problem
but not fulfill the posited moral duty. Finally, the moral right would (unlike the.market failure
argument) apply even to the extent the adverse selection problem was not serious or was ameliorated
either by the disclosure of asymmetric information or by the grouping of health risks in, for example,
employer groups.

84. See Buchanan, supra note 37, at 214-16.

85, Seeid.

86. Id at 216.

HeinOnline --- 82 Cal L. Rev. 1477 (1994) |




1478 CALIFORNIA LAW REVIEW [Vol. 82:1449

species functioning” that is an important influence on whether individuals
attain the “opportunity range” of life-plans that are “reasonable to pursue
within the conditions obtaining in a given society.”®” In Section II.A.3, I
questioned whether this provides a tractable method of defining what mini-
mum of health care society should provide. Here I wish to examine
whether Daniels’ argument justifies a conclusion that health care has spe-
cial importance.

An initial problem with Daniels’ argument is its implication for indi-
viduals who have disabilities that will always prevent them from attaining
the normal opportunity range. Daniels’ claim would seem to imply that, if
such an individual contracted an unrelated illness, fewer (or no) health care
resources should be devoted to treating that illness because it would not
help him achieve a normal opportunity range.%®

A more serious problem is the poor fit between the justification and
the right it purports to justify. As noted above, other goods and services
seem to have a larger effect than health care on health and normal species
functioning. And much health care provides benefits, such as relief from
pain, that are important to patients whether or not they help the patient
attain a normal range of opportunities to pursue. Nor is normal species
functioning the only factor contributing to an individual’s range of opportu-
nities. Providing wealth, better education, and good neighborhoods would
seem more likely to expand the range of opportunities than providing health
care. And while the sick may have fewer opportunities than normal, so do
the untalented and unintelligent. Why should the sick have a claim to soci-
etal resources prior to that of the latter?®®

More generally, the point of preserving opportunity is to permit the
poor to fulfill zheir life goals. Health is undoubtedly important to reaching
these goals. But so is money. The equal opportunity argument does not
explain why it is not rational for the poor to forego whatever life goals
would be furthered by spending on health care in order to pursue the life
goals furthered by spending money in alternative ways.® Instead, it
assumes the question at hand: that the goals furthered by health care are,

87. Daniels, Equity of Access to Health Care: Some Conceptual and Ethical Issues, supra note 46,
at 41; see also DaNIELs, JustT HEALTH CARE, supra note 46, at 26-28; Daniels, Health-Care Needs and
Distributive Justice, supra note 46.

88. Cf AmArtYA SEN, ON EcoNomic INEQuaLITY 16-18 (1973) (posing a similar objection to
utilitarianism).

89. That the sick have such a priority under Daniels’ theory is made clear by his reply to
Buchanan, which states that his moral claim does not seek to assure everyone the normal opportunity
range in society but only the normal range that the individual’s particular skills and talents would
ordinarily have made available to him without the disease or disability that health care can treat. See
Norman Daniels, Fair Equality of Opportunity and Decent Minimums: A Reply to Buchanan, 14 PriL. &
Pus. Arr. 106, 107-09 (1985). What Daniels does not explain is why society should be passive about
compensating for poor skills and talents that deprive individuals of the normal opportunity range but
active in treating diseases and disabilities.

90. MeNzEL, supra note 5, at 124,
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