THE LIMITED REGULATORY POTENTIAL OF
MEDICAL TECHNOLOGY ASSESSMENT

Einer Elhauge’
I. TREATING THE SYMPTOM INSTEAD OF THE DISEASE

Expensive new technology is routinely blamed for our health
care cost explosion.! Predictably, curbing its entry has become
increasingly advocated in this and other developed nations.
True, there are other popular culprits. Our populations need
more health care because they are larger and older than before.
And they can afford more care because they have higher dis-
posable income. But these factors explain a relatively small por-
tion of cost increases. Population increases cannot explain why
inflation-adjusted expenditures have increased nine-fold per
person.’ An older (and thus sicker) profile of patients explains
only two percent of this increase, and greater income explains
only five percent.’ And even if these factors were to blame to a

* Professor of Law, Harvard Law School. Iam grateful for research assistance from
Bryan Walser and for helpful comments from Troy Brennan, Daniel Callahan, Phil
Heymann, Howard Hiatt, Howell Jackson, Joseph Newhouse, Ricky Revesz, Steve
Sugarman, and the participants in The John M. Olin Program in Law and Economics
and The Virginia Law Review Conference on Regulating Medical Innovation, and
the Harvard Law School Faculty Workshop.

! For one of the most thoughtful versions of such an argument, see Alan M. Garber,
Can Technology Assessment Control Health Spending?, Health Aff., Summer 1994,
at 115.

2See David M. Cutler, Technology, Health Costs, and the NIH 3 (Sept. 1995)
(unpublished manuscript) (on file with the Virginia Law Review Association) (in
constant 1990 dollars, 1990 health care expenditures in the United States were 8.9
times higher per person than in 1940).

3Id. at 4-5 & tbl. 2. Another explanation is that service industies naturally grow
relative to other industries because productivity increases more slowly in services, id.
at 6, but this does not explain why health care is growing much more rapidly than
other services. Moreover, even if we assume zero productivity growth in medicine,
that would explain only 19% of the nine-fold increase in expenditures per person. Id.
at7. Other commonly-named cost culprits include insurance, administrative expense,
provider organization, government reimbursement and regulation, medical inflation,
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greater extent, we presumably would not want to “correct”
them by eliminating some of our population or reducing its lon-
gevity and income. No, technology is the natural target.

Yet I doubt technology regulation can do much about the cost
escalation problem. The technology we get reflects the incen-
tive structure for using it. If that incentive structure continues
to embody an absolutist imperative that encourages the provi-
sion of all medical care having positive net health benefits re-
gardless of cost, then we will continue to see innovations that
marginally improve medical outcomes despite great cost. This is
what I have called the “Field of Dreams” problem of health care
innovation: If we’ll pay for it, it will come.” Technology assess-
ment is a poor substitute for the incentives to trade off cost and
benefit that are missing in an absolutist system. It treats the
symptom rather than the underlying disease.

But, you might think, my description of our medical incentive
structure is hopelessly outdated. We now live in a world of capi-
tated payments, competition, for-profit hospitals, managed care,
integrated providers, utilization review, and fixed payments for
all treatment of a given diagnosis. Cost pressures are every-
where. True. But this should not change our analysis of the
regulatory potential of medical technology assessment.

To begin with, any shift to cost-sensitive means of financing
and providing health care decreases, not increases, the need to
restrict the entry of expensive new technologies. If recent
changes and new cost pressures have indeed moved us to an in-
centive structure that encourages providers to trade off the
benefits and costs of care, then providers would have little in-
centive to use overly expensive technology and researchers little
incentive to create it. That would mean medical technology as-
sessment has even less regulatory potential than one otherwise
might have thought.

poor market information, tax subsidies, defensive medicine, waste and abuse, and
excessive intensity or complexity of treatment. However, because these problems all
reflect or stem from the root problem of the health care system’s incentive structure
(as to some extent does slow productivity growth), I do not treat them separately.
Moreover, Professor Cutler’s careful analysis suggests that even treating such factors
as separate causes explains only 50% of the nine-fold increase. Id.at9 & tbl. 2.

4 Einer Elhauge, Allocating Health Care Morally, 82 Cal. L. Rev. 1449, 1543 (1994);
Einer Elhauge, Medi-Choice, New Republic, Nov. 13, 1995, at 24, 26.
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More important, reports of this shift are much exaggerated.
We have not in fact shifted to an incentive structure that en-
courages cost-benefit tradeoffs. While our new regime may en-
courage market actors to minimize the cost of providing all
beneficial care, Part II shows that it does not legally allow them
to deviate from the goal of providing all care having a positive
benefit. At every turn, in doctrines too widespread and mani-
fold to dismiss as the product of wayward decisions, the legal
framework that structures industry incentives discourages the
trading-off of benefits and costs. Even the most ambitious re-
form proposals retain this absolutist imperative. This is the un-
derlying disease we have not yet cured and cannot cure with
regulatory technology assessment.

Of course, technology assessment might be not regulatory but
informational. The informational variant aims merely to assess
what the technology actually does and (sometimes) how much it
costs.” As Part III discusses, this aim seems relatively helpful.
But the record of actual achievement in helping buyers make
cost-benefit tradeoffs is disappointing. Partly this is because re-
liable information has the elements of a public good, elements
that perhaps surprisingly undermine its provision by publicly-
funded actors as well as by the market. And those with the
strongest incentives to create product information—the product
sellers—have the least incentive to be accurate or reliable. But
the strongest reason is probably that our current health care re-
gime leaves little or no incentive for technology buyers to use
such information to make cost-benefit tradeoffs. Indeed, under
our absolutist system, informational technology assessment
typically exacerbates cost problems by encouraging the use of
innovations that confer relatively small marginal benefits at
much higher cost.

Unlike the informational variant, regulatory technology as-
sessment would take the next step of imposing some pressure
not to use or develop negatively assessed technology.” Some-
times this takes the form of a prohibition on the sale or use of

$See Garber, supra note 1, at 120 (noting that some major approaches to medical
technology assessment avoid cost considerations).

¢See Frederick Schauer, Playing by the Rules 5 (1991) (noting that the distinctive
feature of mandatory rules is that they create some sort of pressure to follow them).
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technology absent regulatory approval.” Or a negative assess-
ment might mean that a provider’s use of the technology would
be regarded as malpractice.® Other times, it is simply a prohibi-
tion on government reimbursement for the disfavored technol-
ogy.” Or perhaps the point is enabling private insurers and pro-
viders to deny the disfavored technology by lifting the threat of
liability for such denials.” Although these examples have im-
portant differences, the common distinctive element is that all of
them aim to improve the operation of the health care industry
by discouraging an entry of disfavored new technological inputs
that would otherwise occur. I will thus refer to all such efforts
as regulatory technology assessment throughout this Article.”
Plainly, regulatory technology assessment can and often does
pursue goals other than making cost-benefit tradeoffs: namely,

7See, e.g., Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §§ 351-3601 (1994).

8See generally Clark C. Havighurst, Practice Guidelines as Legal Standards
Governing Physician Liability, Law & Contemp. Probs., Spring 1991, at 87 (noting
likely influence of practice guidelines on malpractice standards).

9Such decisions have been made by Medicare administrators, see Medicare
Program; Criteria and Procedures for Making Medical Services Coverage Decisions
That Relate to Health Care Technology, 54 Fed. Reg. 4302, 4307-08 (1989) (to be
codified at 42 C.F.R. pts. 400, 405) (proposed Jan. 30, 1989), as well as by the Office
of Healthcare Technology Assessment (OHTA) at the Agency for Health Care
Policy and Research (AHCPR), see Sean R. Tunis & Hellen Gelband, Health Care
Technology in the United States, 30 Health Pol’y 335, 359-61 (1994). See also Clark
C. Havighurst, Practice Guidelines for Medical Care: The Policy Rationale, 34 St.
Louis U. LJ. 777, 788 & n.33 (1990) (noting that guidelines are likely to influence
Medicare and Medicaid reimbursement policies); Office of Technology Assessment,
Identifying Health Technologies That Work 36 (1994) (noting preliminary agreement
whereby Canadian national health insurance would not cover services outside
guidelines).

10 See Barry R. Furrow et al., Health Law § 6-2(a), at 241 & n.29 (1995) (collecting
state statutes immunizing physicians from malpractice liability); Mark A. Hall &
Gerard F. Anderson, Health Insurers’ Assessment of Medical Necessity, 140 U. Pa.
L. Rev. 1637, 1687-89 (1992) (proposing that insurers could contract out of covering
negatively assessed procedures); Havighurst, supra note 8, at 87, 91-93 & n.19, 95
(noting likely influence of practice guidelines on malpractice and insurance law
standards); Office of Technology Assessment, supra note 9, at 2, 35, 140 (noting that
one major purpose of technology assessment and practice guidelines is to enable
insurers and physicians to deny disapproved technologies without legal liability and
describing laws in Maine, Vermont, and Minnesota allowing it to be used as a defense
in malpractice cases).

1 Indeed, much of the critique (surprisingly) applies also to nonregulatory efforts to
simply cut off government research funding to negatively assessed technologies.
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screening out new technologies that are “medically ineffective”
in that they have no net health benefit at all or, more recently,
those that are “cost ineffective” in that they cost more without
conferring any greater health benefit.” Such goals, as discussed
in Part IV, are more modest and achievable than a goal of
making cost-benefit tradeoffs. They are also highly important
goals under a regime with fee-for-service financing, since such
financing encourages the provision of additional or more expen-
sive care whether or not it has greater health benefits. Still,
even these more modest regulatory goals face conceptual and
practical problems likely to undermine their achievement. Fur-
thermore, like regulatory cost-benefit assessment, they are less
important if we are moving to a reformed system that instills in-
centives to minimize costs. Medical providers under such a sys-
tem already have no incentive to use technologies that are
harmful, ineffective or impose additional costs without benefit
to patients: Such technologies cost the providers money without
offering any real attraction to their customers.

In any event, eliminating technology that is unsafe, unbenefi-
cial or cost-ineffective is unlikely to do much to curb health care
cost increases.” What has really made technology assessment
promising and provocative is the goal of preventing the entry of
technology whose cost exceeds its benefit, at least when the
cost-benefit disparity is large. It is on such regulatory cost-bene-
fit assessment that this Article will focus.

Regulatory efforts to curb technology whose cost exceeds its
benefits will likely fail for three general reasons. First, as I dis-
cuss in Part V, regulators are unlikely to actually weigh health
benefits against monetary costs. To the extent that regulators
are chosen for their technical expertise, such expertise does not
help them because cost-benefit tradeoffs require value judg-
ments that are not susceptible to objective scientific determina-
tion. Indeed, medical expertise can be antithetical to making
such tradeoffs. To the extent we make regulators politically re-
sponsive, they have few incentives to make cost-benefit trade-
offs because most political input predictably comes from those

2 These terms are defined in more detail in the introduction to Part I, infra.
» See infra Section I1.C.1.
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favoring the entry of medically beneficial technology. Thus, it is
not surprising that, in practice, efforts to curb new technology
normally try only to screen out new machines, medicines, or
procedures that have dubious health benefits or (sometimes)
those that deliver no additional health benefit, but do so at a
higher cost. This imposes little restraint on the absolutist im-
perative that is the root cause of the cost-escalation.

Second, even if regulators did seriously attempt to weigh
health benefits against monetary costs, they would face the
enormous technical problems I outline in Part VI.- The costs
and benefits of technology are not static. They vary with output
and regions, among individuals and across time. No centralized
regulator could possibly implement regulations that effectively
adjust for all these factors and shift quickly with time and region
as the factors change.

Third, efforts to curb new technology are unlikely to contain
the spending pressures created by an absolutist incentive struc-
ture. As I discuss in Part VII, such an incentive structure cre-
ates pressures likely to overwhelm any regulatory dam. Even if
reguiations stem the flow of expensive new technology, efforts
to improve health outcomes at any cost will simply be displaced
to unregulated areas. More intensive use will be made of old
technology, or research will focus on hard to regulate innova-
tions such as new surgical procedures."”

Finally, in Part VIII, I explain why any shift to a cost-
minimizing medical regime suggests that regulatory technology
assessment would have even less potential in the future. Even if
such a shift were to occur, the first two problems with regulatory

“The technology assessment literature generally defines “medical technology” as
including not only machinery, devices, and drugs but also medical practices and
procedures. See, e.g., H. David Banta & Bryan R. Luce, Health Care Technology
and Its Assessment: An International Perspective 8-9 (1993); Office of Technology
Assessment, supra note 9, at 131. This definition usefully emphasizes that innovation
and cost increases can occur from changes in any of those areas. But it somewhat
confusingly seems to eliminate any distinction between technology and health care.
In any event, despite agencies’ predictable tendency to interpret their jurisdiction
broadly, regulatory authority over technology entry is generally limited to
technologies with some physical manifestation, typically produced by mass
manufacturing. And whether or not the authority is so limited, entry regulations are
easiest to enforce against such manufactured technologies, so they prove the most
frequent target.
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technology assessment identified above would still apply: Regu-
lators would still have philosophical and technical problems
making such cost-benefit tradeoffs. However, the third problem
identified above would change. Providers and researchers
would no longer have incentives to circumvent curbs on expen-
sive technology. But they would also have no incentive to use
excessively costly technologies to begin with, making the curb
unnecessary. No, if regulatory technology assessment is justifi-
able at all, the case is strongest under an absolutist pro-
vide-any-beneficial-care regime. Conversely, if we cannot jus-
tify it even under such an absolutist regime, it seems plain that it
would not be justifiable under a less than purely absolutist re-
gime. '

II. PROFESSIONAL ABSOLUTISM AND MODERN MEDICINE: THE
UNDERLYING DISEASE

The possible goals of any health care system can usefully be
categorized into four levels. The first level is what I will call
medical effectiveness, eliminating all harmful and unnecessary
care. For purposes of this Article, care is harmful if it provides a
lower benefit to the individual patient than other care options
(including no care) and unnecessary if it provides no benefit im-
provement over less (or no) care. This level demands that the
relative net benefits of care (B) exceed zero.

The second level is what I will call cost effectiveness, reducing
the cost of whatever care we do provide.” That is, given some
program of treatment producing benefit B, the costs of care (C)
should be minimized. This would include, for example, substi-
tuting cheaper generic drugs for more expensive ones when they
produce exactly the same health benefit. It would not include
cost cuts that fail to maximize patient health. It thus does not
conflict aspirationally with medical effectiveness. But it was not
a traditional goal of medicine. And in practice, considering costs
may distract what would otherwise be undivided attention on
maximizing the health of patients.

s Although current literature unfortunately sometimes uses the term “cost
effectiveness” to refer to cost-benefit analysis, the above is the dominant usage in
technology assessment. See Office of Technology Assessment, supra note 9, at 108,
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The third level is allocative effectiveness, making sure that, out
of any fixed budget for health care, we allocate it to the treat-
ments and patients that generate the greatest health benefit. In
other words, given some costs (preferably minimized), the bene-
fits of care should be maximized. This involves morally contro-
versial judgments about when health benefits to some persons
should be denied to provide greater health benefits to other
persons.” The need to make such tradeoffs at all indicates that
the resources provided must have been insufficient to fulfill the
goal of medical effectiveness. Thus, for purposes of long-term
planning, the two goals conflict in the sense that achieving
medical effectiveness moots questions of allocative effective-
ness. But, in the short run, making triage-like allocative trade-
offs to cope with temporary shortfalls in resources has not been
understood to pose a conflict as long as it is understood that the
long-term solution is to add resources.”

The fourth level is social effectiveness, making sure that the
benefits of any health care (preferably maximized) actually ex-
ceed the costs of that care (preferably minimized) given other
possible social goods that could be obtained with those re-
sources. This goal seems particularly attractive because equal
expenditures on other social goods (like food, education, and
shelter) can provide a greater health benefit than marginal ex-
penditures on health care,” let alone greater benefits along
other dimensions of life. But social effectiveness directly con-
flicts with medical effectiveness in both the long and short run
because it requires the denial of health care with relative net
positive health benefits if the costs are too great.

16 See generally Elhauge, Allocating Health Care Morally, supra note 4, at 1496-
1526.

17]1d. at 1494-95.

18 Jd. at 1460-61.
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We can express these goals algebraicially in Table 1.

Table 1
Medical Effectiveness B>0
Cost Effectiveness C(B) 2 Cuin
Allocative Effectiveness B(C) 2 Byax
Social Effectiveness Buiax > Crnin

This helps provide a framework to understand current changes
in modern medicine. In a nutshell, my descriptive thesis is that,
despite the outcry about enormous wrenching changes in medi-
cine, all we have effectively done is move from having the sole
goal of medical effectiveness to adding the goal of cost effec-
tiveness as well. The goal of allocative effectiveness remains
largely unpursued in the United States, though it is more seri-
ously pursued in other nations. And, despite occasional limited
endeavors at cost-benefit tradeoffs, no nation (and certainly not
the United States) effectively pursues them in the systematic
fashion that would be necessary to achieve social effectiveness.
From a broad perspective, then, the change in goals has been
limited. More important, it has been doomed to defeat because,
without making cost-benefit tradeoffs, no nation can hope to
end medical cost escalation. For the root cause of such escala-
tion is the pursuit of medical effectiveness to achieve ever more
marginal health benefits.

I begin, in Section II.A, with a somewhat stylized description
of the traditional medical paradigm of professional self-
regulation and full reimbursement—where the aim is to provide
all beneficial care. To be sure, this has never been a completely
accurate description of any health care system, but it will serve
as a valuable heuristic device to emphasize tendencies. In par-
ticular, I describe this paradigm as pursuing an “absolutist” im-
perative of providing any care with B > 0 even though I recog-
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nize that all health care systems (at “the bedside” and else-
where) manage to forgo some care with truly de minimis advan-
tages. Such de minimis exceptions do not, however, alter the
thrust of the system and should not distract us from the implica-
tions of that dominant thrust. The costs of pursuing ever more
marginal health benefits above the de minimis line has more
than sufficed to have the cost spiral implications I describe, es-
pecially since even de minimis limitations are not always insisted
upon.

Section II.B then describes the modern paradigm of competi-
tion and capitation. I argue that, despite the introduction of
such cost pressures, cost-minimization efforts in the United
States are still legally subject to the constraint of providing all
beneficial care. This constraint appears in too many different
legal doctrines to dismiss as a mistake or to believe that one or
two doctrinal changes could fix the problem. And its continued
retention in even the boldest reform proposals belies any notion
that it will soon lie behind us. In Section II.C, I discuss why we
might have a regime that simultaneously imposes cost pressures
and prohibits institutions from responding to them by making
cost-benefit tradeoffs.

The proposition that modern medicine still does not counte-
nance the denial of beneficial care runs so contrary to conven-
tional wisdom that it may provoke resistance in the reader. The
talk everywhere is about how cost pressures and organizational
changes are forcing a revolution in traditional forms of medical
practice. One might thus conclude that my description of the
law must be overdrawn. Such a conclusion, however, mistakes
direction for destination. That medical practice has had to be-
gin considering costs more than ever before is a dramatic
change. But it does not mean that cost considerations are le-
gally permitted to change practice when it would adversely af-
fect the health of patients.

In a similar vein, conventional wisdom might lead one to con-
clude that, even if my legal description is accurate, such laws
must be so widely ignored as to make them inaccurate indicators
of what actually happens. Examples abound in the newspapers
(and common experience) of cases where beneficial care is de-
nied to save costs. And of course the fact that something (here
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denying beneficial care) is outlawed does not mean that people
do not do it, especially when cost pressures give them incentives
to do so. But neither does it mean that they make rational cost-
benefit tradeoffs. It may merely mean they deny beneficial care
when they think they can get away with it. The types of care
whose denial is most likely to go unnoticed or unprotested need
not bear any relation to the types of care that are least cost-
justified. The illegality of medical cost-benefit tradeoffs can and
does skew the provision of care even if it does not assure that all
beneficial care is actually provided.”

In any event, the skeptical reader who comes to this Article
believing such examples are widespread enough to overturn my
general description of the health care system is invited to keep
in mind some data about trends at a more macro level. Al-
though cost pressures and HMO market share have grown since
the 1970s, national health care expenditures have continued to
escalate unabated, running roughly twice as great as the growth
of the rest of the economy year after year into the 1990s.” The
1980s featured an explosion in managed care growth, and the
early 1980s the introduction of fixed DRG (diagnosis-related
group) payments by Medicare. Yet the real rate of increase in
health care spending rose between the first and second half of
the 1980s.” The rise in biomedical research was even greater: It
increased 348 percent during the 1980s.* Nor have HMOs and
fee-for-service insurers experienced any significant difference in
the rate of growth of either their premiums” or their demand for
physicians.” And HMOs and fee-for-service insurers have been

v See infra Section I1.C.

» See, e.g., Elhauge, Medi-Choice, supra note 4, at 24.

a1 See Garber, supra note 1, at 117-18.

2 See Banta & Luce, supra note 14, at 18.

3 See Cutler, supra note 2, at 22-23; Joseph P. Newhouse et al., Are Fee-for-Service
Costs Increasing Faster Than HMO Costs?, 23 Medical Care 960, 962 (1985).

#See William B. Schwartz & Daniel N. Mendelson, Eliminating Waste and In-
efficiency Can Do Little to Contain Costs, Health Aff.,, Spring (I) 1994, at 224, 231
(observing that not only have HMOs’ per capita demand for physicians matched the
fee-for-service sector since the 1950s, the increase in physicians employed per
enrollee has outstripped the increase in supply of physicians since 1984 at one of the
most prominent staff-model HMOs).
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shown to provide similar health outcomes.” Similarly, despite
even more thorough cost containment efforts in other devel-
oped nations with quite different insurance arrangements and
far more control over costs paid through national health care
systems, the rate of growth in those other nations has been quite
similar to that in the United States.”

This Article provides an explanation for this phenomenon:
The root cause of the cost escalation is a refusal to trade off
costs and benefits that remains largely unaltered. It is incum-
bent on those who believe new cost pressures, HMO expan-
sions, bedside rationing and the like do (legally or practically)
allow cost-benefit tradeoffs to be made to develop an alterna-
tive explanation for these macro trends.” And to explain as well
more micro trends, like the increasing use of a clot-dissolver
that costs seven to thirty times more than a competing product
and whose one percent benefit over it was so small as to be sta-
tistically insignificant.”

A. The Professional Paradigm

The professional paradigm in its purest form requires that
health care resources be allocated solely on medical grounds. If
the care improves the health of the patient, it should be pro-
vided. Otherwise, it should not. Such an allocative policy might
rest on claims about the immorality of denying beneficial health
care.” It might also, or alternatively, rest on market defects in
health care.

Unlike consumers in most other markets, patients lack suffi-
cient knowledge to ascertain what service they want, how valu-

3 See Joseph P. Newhouse, Free For All? Lessons From the RAND Health
Insurance Experiment 283 (1993).

%See Charles D. Baker, Health Care in the United States (We Have Met the
Enemy and He Is Us) 7-7A (June 7, 1995) (unpublished manuscript) (on file with the
Virginia Law Review Association); Cutler, supra note 2, at 23.

7 Of course, to the extent cost-benefit tradeoffs are being made, the analysis in Part
VIII would still mean that medical technology assessment has limited regulatory
potential.

= See infra Part I1I.

»See Elhauge, Allocating Health Care Morally, supra note 4, at 1457-65
(discussing moral basis for absolutist claim and differences from traditional profes-
sionalism).
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able it is, and whether they received a quality version of it. This
makes patients dependent on the advice of their physicians, who
have financial incentives to exploit them both by skimping on
quality and by either ordering unnecessary or harmful care (if
paid fee-for-service) or denying necessary care (if paid a fixed
amount). To curb such incentives, professionalism seeks to re-
place ordinary profit-seeking market behavior with an objective
scientific and professional norm.

Professional groups enforce such a norm in various ways.
They screen out poor quality physicians through control over
medical education, licensing boards, hospital staffs and accred-
iting bodies. They police harmful or unnecessary medical prac-
tices through the same bodies and by issuing ethical standards of
medical practice. Traditional professional ethics also restricted
advertising to prevent competitive-minded physicians from per-
suading ignorant consumers to purchase cut-rate or unnecessary
medical treatments. And demands for professional autonomy
protect against non-physician interference with medical deci-
sions.

In the United States, the law historically not only left these
means of self-regulation free from antitrust scrutiny, but also
lent them the aid of legal enforcement. It gave physicians power
over the necessary governmental boards, prohibited profes-
sional advertising, incorporated professional norms into mal-
practice standards, and required institutional structures that
preserved professional autonomy.

Most important, professional groups seek to instill within
each physician (particularly during medical school and resi-
dency) a commitment to put the health of his patients above any
financial considerations. The Hippocratic Oath is the most fa-
mous manifestation of this commitment. Those conforming
with this commitment will not only ignore their own financial in-
terests but also order every health service that offers any posi-
tive net health benefit, no matter how small the benefit or how
large the cost® The most forthright physicians are explicit

» See, e.g., Dan W. Brock, Distribution of Health Care and Individual Liberty, in 2
Securing Access to Health Care: The Ethical Implications of Differences in the
Auvailability of Health Services, 239, 255 (President’s Commission for the Study of
Ethical Problems in Medicine and Biomedical and Behavioral Research ed., 1983)
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about this. As one physician put it: “A physician who changes
his or her way of practicing medicine because of cost rather than
purely medical considerations has indeed embarked on the
‘slippery slope’ of compromised ethics and waffled priorities.”™
As another insisted: “[T]he physician cannot serve two mas-
ters—his patient and society’s coffers.... We [in the medical
profession] should be prepared to argue for spending whatever
is necessary for effective medical care.””

The professionalism paradigm is generally coupled with a
preference for nonprofit hospitals.® For-profit hospitals, like
non-professionals, are presumed likely to take advantage of
market imperfections instead of correcting them. Although
nonprofits can also make profits, they cannot distribute them to
investors, and thus arguably have less financial incentive to
abuse patient ignorance. Indeed, because they lack investors
with a financial stake in exerting control, nonprofits are gener-
ally controlled by the physicians who comprise the hospital
medical staff.* Thus, nonprofits should be expected not to in-
terfere with professional norms.

Integral to the professional approach is an insurance regime
that covers the financial cost of all beneficial care. Traditionally

(observing that “an old and strong tradition” demands that “treatment recommend-
ations are to be dictated solely by the patient’s medical needs and not by financial
considerations. The recommended treatment is then to be the alternative that
provides the maximal sum of medical benefits minus medical risks, without regard to
the financial costs of different or additional procedures.”); Paul T. Menzel, Strong
Medicine: The Ethical Rationing of Health Care 3 (1990) (noting that “health-care
providers . . . cannot deny patients something they think would genuinely help.”);
Marcia Angell, Cost Containment and the Physician, 254 JAMA 1203, 1206 (1985)
(observing that “[i]f very expensive care is indicated, then the physician should do his
utmost to obtain it for the patient”); Kenneth J. Arrow, Uncertainty and the Welfare
Economics of Medical Care, 53 Am. Econ. Rev. 941, 966 (1963) (maintaining that the
“safest course” for the physician is to “give the... ‘best’ treatment of the day.
Compromise in quality, even for the purpose of saving the patient money, is to risk
an imputation of failure to live up to the social bond.”).

3 Erich H. Loewy, Cost Should Not Be a Factor in Medical Care, 302 New Eng. J.
Med. 697 (1980).

2 Angell, supra note 30, at 1206-07.

3 See Arrow, supra note 30, at 950.

* Physicians normally cannot form a majority of the nonprofit’s board of directors,
but historically the other directors (lacking a financial stake) have generally deferred
to the physicians’ judgment. Robert C. Clark, Does the Nonprofit Form Fit the
Hospital Industry?, 93 Harv. L. Rev. 1416, 1445 & n.80 (1980).
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this took the form of fee-for-service reimbursement, where the
price of any service deemed “medically necessary and appropri-
ate” by a physician was covered by the insurer. Physicians and
hospitals organized Blue Shield and Blue Cross around this
principle and successfully lobbied to have Medicare and Medi-
caid based on the same approach when initially enacted.” The
result was to remove any incentive the physician might have to
skimp on the services provided and to eliminate any serious
conflict between patient incentives and professional norms.
Indeed, professionalism and insurance have something of a
symbiotic relationship. By covering medical expenses at the
time of purchase, insurance makes professionals more attractive
to consumers by lessening their apparent cost. More fundamen-
tally, because insurance would produce massive incentives to
. overconsume even in a non-professional free market, it lessens
any overconsumption effect flowing from professionalism. An
insured consumer will wish to purchase health care even though
its costs exceed its benefits, and will thus have less to fear from a
professional allocation. Because insurance lessens the increase
in overconsumption that can be attributed to professional con-
trol, the ability of professionalism to limit unnecessary or harm-
ful care will, relatively, loom larger to the consumer and society.
For its part, by limiting consumption to medically beneficial
care, professionalism may actually make the business of medical
insurance more feasible for insurers. Medical insurance is an in-
surance against the costs of making a particular kind of pur-
chase. This is a peculiar form of insurance. One cannot, for ex-
ample, buy insurance against the costs of purchasing a car.* The

3 See Judith M. Feder, Medicare: The Politics of Federal Hospital Insurance 143-56
(1977); Paul Starr, The Social Transformation of American Medicine 295-98, 306-10
(1982) (describing how hospitals formed Blue Cross and physicians formed Blue
Shield). Commercial insurers at that time also demonstrated little interest in
imposing effective cost controls on medical providers. See Herman M. Somers &
Anne R. Somers, Doctors, Patients, and Health Insurance 414-15 (1961). In addition
to using parallel coverage standards, Medicare was and is largely administered by
Blue Cross, Blue Shield, and commercial insurers. See Furrow et al., supra note 10,
§ 13-3, at 563.

% One can, on the other hand, purchase automobile and homeowner’s insurance to
cover the cost of repairing injuries to one’s car or home from an insurable event. But
such forms of casualty insurance differ from medical insurance for several reasons.

First, in medical care the diagnosis is often highly uncertain, the correct treatment
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reason is because a car consumer can control his purchases.
Professional physicians, in contrast, provide some cap on medi-
cal expenditures: By complying with their professional ethic,
they certify that a given treatment is necessary in the sense that
it does provide some positive health benefit. This at least pro-
tects insurers from paying for a host of dubious or harmful
medical treatments.

Further, precisely because it does make physicians independ-
ent from insurers, professionalism helps insurers make a credi-
ble commitment to consumers to provide any health care with
positive benefits. After all, it is in the insurers’ financial interest
to deny care even when the benefits exceed the costs. Without
someone to make an independent determination that the in-
surer should provide reimbursement, consumers might well

a matter of debate, and no treatment may work for certain. See Alain C. Enthoven,
Health Plan 1-12 (1980). In contrast, if you smash a fender, the problem is plain and
the right repair is obvious and will fix the problem. This makes health care
expenditures for any particular illness far more open-ended.

Second, the casualty insurer need make only one payment for each insurable
event, like an accident or fire. There is no similar limit in medical insurance. If the
patient who gets ill remains uncured by an initial round of treatment, she is entitled
to additional medical care even if the insurance already paid for the first round. And
this is unfortunately inevitable because the reality of our mortality means we cannot
permanently save a life or cure poor health; we can only put off death and illness
until a future point when new diseases may be even more expensive to treat. See
Elhauge, Allocating Health Care Morally, supra note 4, at 1460. Nor need medical
insurance be activated by any insurable event like a new illness: Medical treatments
to improve a continuing health problem are also generally covered. It is thus much
more like automobile or homeowner’s insurance that covered any improvement one
could make in one’s transportation or housing: With that sort of insurance we would
all buy expensive cars and homes.

Third, the automobile or homeowner’s insurer normally fixes the sum paid based
on the insurer’s appraisal of the monetary cost of the damage, with a ceiling at the
value of the automobile or home. In contrast, medical insurance does not appraise
the damage from a medical illness and pay a fixed sum for the patient to procure
treatment. Nor is the amount of payment capped by an appraisal of the value of a
human life or of curing the illness. In part this is no doubt because there is no way
for an insurer to attach a monetary value to life or health. Even if he could, the cost
of compensating all injuries to life or health—even when they were untreatable—
would be prohibitive. In addition, giving fixed monetary payments to those suffering
a medical condition would result in administrative and incentive problems, including
creating incentives to exaggerate illnesses, become sick or forgo treatments, and
undermining incentives to be productive. See id. at 1487-90. To eliminate these
problems, insurers traditionally have instead insured not for the disvalue of the
medical problem but for the costs of all medical care professionals would provide.
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doubt that insurers would actually pay for beneficial care. Pro-
fessional independence may therefore help to make medical in-
surance more attractive to consumers.

Many of the anticompetitive aspects of professional regula-
tion also seem to benefit insurers. Restrictions on advertising,
for example, help curb what would otherwise be an almost lim-
itless expansion of insurance payouts.” Limits on the number of
physicians allowed to practice do the same.* And restrictions
on commercial or for-profit practice discourages entrepreneurs
from fully exploiting the opportunities of open-ended funding.
In turn, the existence of open-ended funding lessens the unde-
sirability of these curbs on advertising, entry and for-profit prac-
tice.

Finally, professionalism makes insurance more financially at-
tractive. To the extent that the professional paradigm already
determines which medical services are purchased (because pro-
fessionals make purchase decisions on patients’ behalf), insur-
ance imposes no new moral hazard costs. Without insurance,
the professional would still have the consumer purchase any
health care that has positive health benefits. Insurance will not
produce any further incentive to overconsume because even
fully informed consumers have no desire to purchase health care
without positive benefits. In reality, of course, a professional
treating an uninsured patient will face the budgetary limit im-
posed by the patient’s wealth. But patients’ general tendency to
overconsume because of their reliance on professional judgment
will mean that insurance will involve less additional moral haz-
ard costs and thus seem relatively more attractive.

Of course, in combination, professionalism and insurance
cannot escape the blame for the overconsumption that results
from supplying all beneficial care without regard to its cost.”

3 Because health care that could improve health marginally is almost limitless,
advertising the availability of such care in an insured environment would produce an
almost limitless expansion in demand and thus insurance payouts.

% If physicans were not limited in number, one would expect more and more to
enter the market to provide any unmet beneficial care covered by insurers.

» One might object that two causes of overconsumption cannot limit each other.
But my point is simply that if, for independent reasons, insurance is in place and
produces 90% of the possible overconsumption, then adding professionalism can only
add the final 10%. Likewise, if, for independent reasons, professionalism is in place
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But in combination they also have combined benefits: the finan-
cial protection provided by insurance and the limits on unneces-
sary and harmful care provided by professionalism. Moreover,
if one accepts the underlying theory of professionalism, over-
consumption would exist even in a competitive non-professional
uninsured system because non-professional physicians could use
their informational advantage over consumers to order costly,
but mildly beneficial services. To that extent, neither profes-
sionalism nor insurance is to blame for the overconsumption; it
results because no person has the knowledge and incentives to
make the necessary cost-benefit tradeoffs.

When is such a system of professional resource allocation
likely to be desirable? When the amount of harmful and unnec-
essary care eliminated is high, and the amount of small marginal
benefit care added is low. The former turns in part on the ex-
tent to which physicians have sufficiently internalized the pro-
fessional ethic to rise above their self-interest. If the actual fi-
nancial incentives faced by physicians subvert this ethic,
professionalism will have little benefit.

and produces 90% of the possible overconsumption, then adding insurance can only
add the final 10%. Both exacerbate the overconsumption effect of the other. But it
remains true that the overconsumption cost that can be blamed on either is
drastically lessened if we take the other as a given.

“ Much relatively recent evidence has tended to undermine any internalization
argument. See, e.g., Bruce J. Hillman et al., Frequency and Costs of Diagnostic
Imaging in Office Practice—A Comparison of Self-Referring and Radiologist-
Referring Physicians, 323 New Eng. J. Med. 1604, 1606, 1608 (1990) (finding that
physicians with a financial interest in the imaging equipment ordered diagnostic
imaging four times more frequently than those physicians who referred patients to
radiologists, and that for those physicians not referring, the charges associated with
imaging were often higher); Office of Technology Assessment, supra note 9, at 179
(citing studies demonstrating that economic incentives alter physician practice).

Notwithstanding assertions at the conference, nothing to the contrary was shown
by the famous RAND study that randomly assigned patients to fee-for-service and
capitated systems. The study found that health outcomes were the same in both
systems, but not that the care provided was the same. Rather, the outcomes were the
same even though physicians in the fee-for-service system provided 50% more care
because half of the additional care was harmful and half beneficial, with the two
effects on health outcomes canceling each other out. See id.; Newhouse, supra note
25. Far from suggesting that financial incentives do not matter, the study suggested
that fee-for-service incentives not only induced physicians to order more care but to
do so even when it proved harmful to their patients. In any event, my only point in
the text is that the attraction of professionalism turns on the “extent to which”
professionals overcome their financial interests.
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Even if the ethic succeeds in overcoming financial interest,
professionalism cannot provide a useful means of limiting un-
necessary and harmful care unless there is some scientifically
objective means of determining which forms of health care have
positive health benefits. The existence of such scientific objec-
tivity is thus crucial to the professional paradigm. However,
claims to such objectivity have been undermined by studies
showing that in fact medical practice varies widely among physi-
cians and regions,” often turns out to be ineffective,” and usu-

4 See, e.g., Banta & Luce, supra note 14, at 47-48; Mark R. Chassin et al,,
Variations in the Use of Medical and Surgical Services by the Medicare Population,
314 New Eng. J. Med. 285, 286-87 (1986); Office of Technology Assessment, supra
note 9, at 1, 26-28 (noting that “different regions supply very different amounts of
medical care, with very different costs, despite apparently similar levels of underyling
need”); John E. Wennberg et al, An Assessment of Prostatectomy for Benign
Urinary Tract Obstruction: Geographic Variations and the Evaluation of Medical
Care Outcomes, 259 JAMA 3027 (1988); John E. Wennberg, Dealing with Medical
Practice Variations: A Proposal for Action, Health Aff., Summer 1994, at 6, 7-8; John
E. Wennberg et al., Hospital Use and Mortality Among Medicare Beneficiaries in
Boston and New Haven, 321 New Eng. J. Med. 1168 (1989).

“See, e.g., Wallace V. Epstein et al., Effect of Parenterally Administered Gold
Therapy on the Course of Adult Rheumatoid Arthritis, 114 Annals Internal Med.
437, 437-38 (1991) (questioning whether a medical procedure in use for 50 years had
significant clinical value); Office of Technology Assessment, supra note 9, at 1
(noting that “evidence has been slowly accumulating that suggests that even well-
accepted and very common technologies, such as routine chest x-rays, can be
ineffective, [and] that a substantial number of medical and surgical procedures are
performed for inappropriate reasons™); id. at 28-33 (one literature review suggested
that “as much as one-fifth to one-quarter of acute hospital services or procedures
were felt to be used for equivocal or inappropriate reasons, and two-fifths to one-half
of the medications studied were overused in outpatients”) (quoting Robert Brook et
al., Appropriateness of Acute Medical Care for the Elderly, 14 Health Pol’y 225
(1990)); Robert Brook et al., Predicting the Appropriate Use of Carotid
Endarterectomy, Upper Gastrointestinal Endoscopy, and Coronary Angiography,
323 New Eng. J. Med. 1173, 1173 (1990) (finding that 9% of coronary aniographies
performed had no net health benefit and an additional 17% were actually harmful;
11% of endoscopies were not beneficial and another 17% were harmful; and 32% of
endarterectomies were unbeneficial and another 32% were harmful); Rolla E. Park
et al., Physician Ratings of Appropriate Indications for Three Procedures, 79 Am. J.
Pub. Health 445, 446-47 & tbl. 3 (1989) (for three specified medical procedures,
between 10.5% and 28.5% of those performed were found to be “clearly
inappropriate™); see also infra note 259 and accompanying text (collecting sources
showing widespread medical use of practices later found to be affirmatively harmful,
such as universal electronic fetal monitoring, routine episiotomies, radial
keratotomies, and DES (diethylstilbestrol) prescriptions).

HeinOnline --- 82 Va. L. Rev. 1543 (1996)|




1544 Virginia Law Review [Vol. 82:1525

ally lacks rigorous scientific proof that it works.”

The affirmative appeal of professionalism also depends upon
the extent to which unnecessary or harmful care would occur in
a non-professional system. In preferring professionalism, one
must presume that imposing legal standards of conduct and
quality on profit-driven physicians or hospitals would to some
extent be ineffective. Otherwise, such legal standards could
eradicate the problem of unnecessary and harmful care without
the need for professionalism. But legal standards fall prey to an
inevitable problem: Because the information reaching tribunals
is imperfect, no legal regime can perfectly detect and punish un-
desirable conduct.* What gives professionalism its special claim
to improving upon legal standards is that self-policing by fellow
professionals, coupled with internal monitoring provided by
professional ethics, offers the promise of detecting and re-
straining undesirable medical conduct more successfully than
legal standards alone could. More precisely, to be socially de-
sirable, professional ethos and self-regulation must not only be
more effective at curbing undesirable medical conduct than the
combination of legal standards, market discipline, and the mo-
rality of non-professionals, but more effective by a sufficient
margin to offset professionalism’s allocative inefficiency.

The extent of that allocative inefficiency depends largely on
how much care there is that has positive, but marginal, health
benefits. If there is little marginally beneficial health care—if
most health care falls clearly into the categories of either enor-

#See, e.g., David M. Eddy & John Billings, The Quality of Medical Evidence,
Health Aff., Spring 1988, at 19, 20 (noting that for some important practices the
evidence is so poor that “it is virtually impossible to determine even what effect the
practice has on patients, much less whether that eifect is preferable to the outcomes
that would have occurred with other options™); Institute of Medicine, Assessing
Medical Technologies 5 (1985) (commenting on the lack of scientific foundation for
various aspects of medical practice); Office of Technology Assessment, supra note 9,
at 21 (noting that a “long-standing estimate” that only 10-20% of medical procedures
have ever been formally evaluated for safety and efficacy remains a rule of thumb);
The Pepper Comm’n, U.S. Bipartisan Comm’n on Comprehensive Health Care, A
Call for Action: Final Report, S. Prt. 101-114, at 41 (1990) (only 10 to 20% of medical
practices are supported by randomized controlled trials).

# See Stephen McG. Bundy & Einer Elhauge, Knowledge About Legal Sanctions,
92 Mich. L. Rev. 261, 267-79 (1993); Einer Elhauge, The Triggering Function of Sale
of Control Doctrine, 59 U. Chi. L. Rev. 1465, 1494-97 (1992).
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mously beneficial or harmful/unnecessary—then there is little
reason to worry about the allocative inefficiency of profession-
ally determined outputs. On the other hand, if many medical
treatments fall within a marginal “gray area” of care that has
health benefits that are small relative to costs, then professional
allocation decisions will result in far too many resources being
devoted to health care.

When the professional paradigm first became well-established
and dominant, the costs of avoidable harmful and unnecessary
care were higher, and the costs of additional small marginal
benefit care lower.” In this time of relatively black or white
choices, professionalism was at its height of desirability.” But

4 As late as 1927, 60% of medical remedies were harmful or ineffective. See Banta
& Luce, supra note 14, at 15. This put a premium on entrusting care to a profession
willing to critically examine medical practice and screen out nonbeneficial care, which
the profession in fact did. See id.

“Much of the critique at the Conference seemed to consist of a defense of
professionalism. I do not deny professionalism has attractions, and indeed the
beginning part of this Section endeavors to articulate more concretely what those
attractions are. Pure professionalism may even remain more attractive than the
mishmash of absolutism and cost pressures we now employ. See infra Section 11.C.
And yet, no one seems to deny that professionalism has eroded. The question we
need to answer is why it eroded, and was allowed by the political system to erode, if it
remained so much more attractive than the alternative.

This question seems especially hard to answer if one believes the proposition
advanced at the conference by commentators that my account is flawed because
professionalism did include the making of cost/benefit tradeoffs (at least for the
uninsured) and rationing at the bedside. See generally Mark A. Hall, Rationing
Health Care at the Bedside, 69 N.Y.U. L. Rev. 693 (1994) (arguing that ethical rules
against physician rationing should be lifted). If it was so successful at this, why has
society found it necessary to impose additional cost pressures? It seems to me that
the reason is that the above proposition was only true, if at all, at the margins.
Professionalism has never made cost-benefit tradeoffs to any significant extent nor
embodied any coherent norm for making them either systematically or at the
bedside. It would be unwise to base policy on the odd exceptions rather than on the
main tendency, which is that professionalism has rejected and continues to reject such
bedside rationing. See, e.g., Daniel P. Sulmasy, Physicians, Cost Control, and Ethics,
116 Annals Internal Med. 920, 920 (1992).

In any event, quarrels with my account of professionalism ultimately do not
matter to this Article’s bottom-line thesis about technology assessment. Whether or
not professionalism makes cost-benefit tradeoffs or remains attractive for other
reasons, and whether or not we return to it, my thesis remains unaffected.
Regulatory technology assessment would still have limited regulatory potential
because my arguments for reaching that conclusion apply whether our system
adheres to absolutism, tempers it with cost-effectiveness, or allows cost-benefit
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the technological revolution has blurred the distinction by dra-
matically increasing the cost of low-marginal-benefit care. It has
produced a host of new treatments, tests, drugs, equipment and
devices that are costly but, compared to alternative medical
services, do produce a net positive medical benefit. Perhaps by
using new technologies, a diagnosis that was once 97 percent
certain at a cost of $100 can now be made 99 percent certain, but
at a cost of $1,000; a drug that had been 80 percent effective at a
cost of $6 is now 82 percent effective, but at a cost of $60. As a
result, there is now a lot more care available with a high cost
relative to its benefit. Because professionalism is generally
committed to purchasing any care that has net positive health
benefits, no matter what the cost, this dramatically increases the
social costs of professionally determined resource allocations.
And that makes professionalism less socially attractive.

But technology does not simply fall from the sky. It is created
and adopted by humans operating under incentives structured
by the system in which they live. A system dedicated to pur-
chasing any marginally beneficial health care provides every in-
centive to create more and more marginally beneficial but costly
practices, drugs, tests and technology. Eventually, the cost of
this marginal care was bound to overwhelm its benefits. And
any net social benefit of a system that avoided harmful care by
committing to the purchase of any marginally beneficial care
was bound to be eroded and perhaps reversed. However ap-
propriate it might have been at one time, it was inevitable that
professionalism would eventually lead to its own demise.

After all, most experts believe that we could spend one hun-
dred percent of our gross national product (“GNP”) on health
care without running out of marginally beneficial care,” and no
one thinks we should starve ourselves to death to provide health
care. Nor do I think that this conclusion depends on the special
nature of medical innovations. If our policy were to reimburse
individuals for any expenditure on stereo equipment that pro-
duced marginally better sound, I expect we could eventually
also spend one hundred percent of our GNP on stereo equip-

tradeoffs.
“See Elhauge, Allocating Health Care Morally, supra note 4, at 1459 n.15
(collecting sources).
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ment. No policy of funding all conceivable marginal improve-
ments in any area can be sustained in the long run.

It is the underlying incentive structure, which encourages the
production of technology with marginal benefits regardless of
costs, that explains the dread with which medical policymakers
treat technological innovation.® Contrast this to other indus-
tries, such as computer manufacturing, where technological in-
novation is welcomed and often produces enormous cost sav-
ings. In medicine, however, there is hardly any incentive to
produce innovations that lower costs., Unless the innovations
actually produce greater health benefits, professionals will not
use them in place of more costly, but more medically effective,
practices.” But innovations that can offer greater health bene-
fits, regardless of their increased costs, will be readily adopted.
No wonder that medical policymakers fear the innovation likely
to result—and put the blame on it. But the true culprit is not
the innovation itself, but the incentive structure that dictates the
use of any new technology with a slightly higher health benefit
than the old technology.

B. The Not-So-Brave New World of Modern Medicine
Conventional wisdom says that traditional professionalism is

“See, e.g., Garber, supra note 1, at 116-17.

¥ Innovations that produce the same health benefit at lower cost might seem
marketable even under this traditional paradigm. But the set of innovations that fall
into this category, while important standing alone, are small in relation to all
innovations and expenditures. There is almost always some difference in health
benefit along some dimension, such as fewer side-effects. Moreover, in practice there
was little incentive to adopt such innovations under the traditional paradigm. Even if
some new technology did confer the same benefit, the greater certainty of the
established technology makes it less risky to use, and thus preferrable. And pro-
fessional norms reflect routinized methods and habits that should not be disrupted
unless some gain can be achieved. Professional practice thus appropriately embodies
some inertia against change. In addition, considering costs at all distracts somewhat
from a single-minded focus on the health of the patient—some part of training and
memory devoted to purely medical issues would have to be devoted to knowing
relative costs. In any event, in an environment where medical expenditures were
fully reimbursed, there was little or no affirmative incentive for physicians or patients
to experiment with new treatments offering the same benefit at less cost. In the
modern regime, where cost pressures create incentives to cut costs if medical
effectiveness is not compromised, there is far more incentive to pursue such
innovation. But it has barely slowed down our cost explosion. See infra Section I1.C.
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dead and gone. In the United States, traditional insurance and
doctor-patient relationships are being supplanted by HMOs and
other intermediaries that combine the insurance and medical
provision functions. Such intermediaries receive a fixed annual
payment to treat an enrollee and thus have incentives to mini-
mize costs. Medicaid and Medicare are increasingly shifting
beneficiaries to HMOs. Non-HMO insurers have had to change
in order to compete. Nonprofit hospitals face increasing
cost-pressures due to insurer demands for discounts and prac-
tice changes, increased competition from for-profit hospitals and
outpatient centers, and the sort of fixed payments (e.g., DRGs)
now used by Medicare and many other insurers to cover all hos-
pital services associated with a given diagnosis and treatment.
Antitrust scrutiny now applies to medical markets and mandates
competitive behavior.* And regulatory shackles such as prohi-
bitions on advertising and the corporate practice of medicine
are increasingly being lifted.

The forecast calls for more of the same. HMO and for-profit
market share continues to increase, as do discounting and ef-
forts to give providers incentives to be more cost-conscious.
The Clinton-Health Plan tried to encourage more competition
among private insurers and greater use of HMOs and to impose
a global cap on health care expenditures.”” The Gingrich Medi-
care Plan tried to do much the same for Medicare coverage.”
The rest of the world appears to be moving to the same destina-
tion. Britain, Sweden, Germany and Canada are all trying to in-
troduce more market pressures and firmer budgetary limits on
health care spending.”

% Medical markets enjoyed a de facto immunity for the first 85 years of the
Sherman Act because professional services were generally understood not to affect
interstate commerce. This changed in 1975. See Goldfarb v. Virginia State Bar, 421
U.S. 773, 783-93 (1975): Hospital Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738
(1976); Clark C. Havighurst, Health Care Law and Policy 309-10 (1988). Today, the
interstate commerce requirement in health care cases is trivial to meet. See Summit
Health v. Pinhas, 111 S. Ct. 1842 (1991) (holding interstate commerce requirement
satisfied where the defendants allegedly conspired to deny staff privileges in a Los
Angeles hospital to a single surgeon).

st Proposed Health Security Act, H.R. 3600/S. 1757, 103d Cong., 1st Sess. (1993)
[hereinafter Clinton Health Plan].

%2 See Elhauge, Medi-Choice, supra note 4, at 26-27.

% See Her Majesty’s Stationery Office, Working for Patients 4-9, 48-53 (1989);
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This is certainly an important and profound shift. But it does
not represent a move to a system designed to encourage the
market to make cost-benefit tradeoffs. To the contrary, this
Section shows that the current United States regime systemati-
cally intervenes to prevent any such tradeoffs from being made
and insists on the absolutist imperative that characterized the
old regime.* The demand for absolutism does not appear only
in a few isolated doctrines, or wayward decisions, that can easily
be corrected. It is too pervasive, and too imbedded in even the
most radical reform proposals, to conclude that it reflects any-
thing other than deliberate national policy. We encourage mar-
ket participants to minimize costs but simultaneously subject
them to the constraint that they not do so by denying any bene-
ficial care. To see how, it is necessary to detail the current legal
framework structuring the incentives of each participant in the
health care system.

Even under the current regime of cost pressures, HMOs and
other insurers do not write insurance contracts that would allow
them to make cost-benefit tradeoffs. They write contracts to
provide all “medically necessary and appropriate care” within
the covered categories of medical services, a term generally un-
derstood to mean all beneficial care.” Conceivably, pure market
factors might dictate this result. Insurers, like everyone else,

Goran Berleen et al., The Reform of Health Care in Sweden: National Report to
OECD 29-31 (1992); OECD, The Reform of Health Care: A Comparative Analysis
of Seven OECD Countries, at chs. 1, 10 (1992); Laurene Graig, Health of Nations, at
chs. 3,4,7 (2d ed. 1993).

1 believe one could tell a similar story in other developed nations, which have
experienced similar rates of cost-escalation. See supra note 26 and accompanying
text. Although these nations evidence more explicit discussions by regulators and
administrators about making cost-benefit tradeoffs, and some notable examples of
doing so, at a macro level each nation remains largely wedded to the near-absolutist
imperative that produces the underlying cost escalation problem. However,
demonstrating this proposition for each nation is beyond the scope of this Article.

s See Hall & Anderson, supra note 10, at 1646 n.27 (indicating that courts define
“medical necessity” to exclude only care that is “harmful, of no benefit, or
nonstandard”). In Sarchett v. Blue Shield, 729 P.2d 267, 270-71 (Cal. 1987), the court
defined “medically necessary” as any services the insured’s physician reasonably
intended for the treatment of illness or injury even though the insurance contract
nowhere made the physician the arbiter of this question. As long as the physician
had the subjective intent of conferring a health benefit, and it was reasonable for him
to think the treatment conferred a health benefit, this standard is satisfied. The
reasonableness of the cost does not enter into the picture.
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lack intelligible criteria for determining when the monetary
costs of care exceed its health benefits.* Worse, insurers have a
financial incentive to deny care even when the benefits exceed
the costs. Consumers would thus discount the value of policies
from insurers who promise to weigh benefits against costs be-
fore covering medical expenses.

Nor does it seem possible for insurance contracts to specify
fully all treatments that would fail a cost-benefit test.” Even if
full specification were possible, no consumer would have either
the time or expertise to read and understand the contract, let
alone to decide whether they agree with the insurer’s cost-bene-
fit assessments for every treatment for every illness or injury
they might suffer. Uniform specifications would also fail to ad-
just for the individual variations in valuation, priorities,
risk-aversion, and health conditions that affect the level of
health benefits for different treatments, as well as for variations
in regional and provider costs that affect the tradeoff.” And any
specifications would quickly become out-of-date with changes in
costs, demand, information, medical innovation and individual
circumstances.” Further, any categorical exclusion will likely
sweep in some cases where, because of particular circumstances,
the benefits do exceed the costs. Given these difficulties, the
most efficient market solution under certain circumstances
might be to provide insurance that covers all beneficial medical
care.

But we have never had a true market test of this proposition
because courts effectively do not permit medical insurers to use
cost-benefit analysis to make coverage decisions.” For example,
as a matter of state insurance law, courts have held that an in-

% See infra Part V.

7 See infra Parts IV, VI (discussing the technical problems such an effort would
face).

2 See id. (discussing this problem as it affects regulatory technology assessment).

®1d.

® See generally Lee N. Newcomer, Technology Assessment, Benefit Coverage and
the Courts in Adopting New Medical Technology 117 (Annetine C. Gelijns and Holly
V. Dawkins eds., ch.10) (1994) (demonstrating tendency of courts to require insurers
to cover new technologies); Annotation, What Services, Equipment, or Supplies Are
“Medically Necessary” for Purposes of Coverage under Medical Insurance, 75 A.L.R.
4th 763 (1990) (collecting legal authorities).
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surance contract cannot define “medically necessary” to exclude
beneficial care normally provided by medical providers.”
Courts have also refused to enforce contract provisions giving
insurers the power to decide what procedures are “medically
necessary.”” Instead, such determinations must be made ac-
cording to medical standards by either the treating physician,”
an “impartial” peer review committee composed of physicians,”
or the court upon hearing medical testimony.”

Those employers who self-insure can avoid these state insur-
ance rulings and be regulated by somewhat laxer ERISA stan-
dards.* But unless the self-insurance contract quite explicitly
gives a presumption of correctness to the plan administrator’s
interpretation over the precise matter in issue, ERISA also pro-

¢ See Hughes v. Blue Cross, 263 Cal. Rptr. 850, 857 (Ct. App. 1989) (invalidating
“a standard of medical necessity significantly at variance with the medical standards
of the community” because such a standard defeats reasonable insured expectations
and conflicts with the liberal construction of insurance contract required by insurer’s
duty of good faith).

@ See Ex parte Blue Cross-Blue Shield, 401 So. 2d 783, 784-86 (Ala. 1981) (finding
that the insurer’s denial of coverage could be found incorrect and legally invalid even
though the insurance contract provided that “medical necessity” was to be
determined in the judgment of insurer); Lopez v. Blue Cross, 397 So. 2d 1343, 1345
(La. 1981) (finding unreasonable a provision allowing medical necessity to be decided
“in the judgment of the Carrier” and awarding plaintiff a double penalty for wrongful
denial as provided for by statute). ’

& See, e.g., Taylor v. Prudential Ins. Co., 775 F.2d 1457, 1459 (11th Cir. 1985)
(finding that plaintiff approached a “frivolous” argument in asserting that medical
experts who examined records after the fact could more accurately assess “medical
necessity” than could treating physician, and that to rely on Medicare’s judgment as
to “medical necessity” was similarly inappropriate because Medicare was “a
financially interested party”); Van Vactor v. Blue Cross Ass’n, 365 N.E.2d 638, 643
(1. App. Ct. 1977) (determination of “medical necessity” up to insured’s physician);
Schroeder v. Blue Cross and Blue Shield, 450 N.W.2d 470 (Wis. Ct. App. 1989)
(same); see also Little v. Blue Cross, 424 N.Y.S.2d 553, 555-56 (N.Y. App. Div. 1980)
(interpreting insurance contract to leave decision about need for services up to
insured’s physician and unreviewable by the insurer).

¢ See, e.g., Sarchett v. Blue Shield, 729 P.2d 267, 274 n.13 (Cal. 1987) (determina-
tion of medical necessity need not be made by insured’s physician when contract
leaves it to impartial medical peer review committee).

¢ See, e.g., Lockshin v. Blue Cross, 434 N.E.2d 754, 756-57 (Ohio Ct. App. 1980)
(court must make determination, on which judgment of insured’s physician is
probative but not dispositive); Siegal v. Health Care Serv. Corp., 401 N.E.2d 1037,
1042-43 (Ill. App. Ct. 1980) (medical necessity matter to be decided by jury).

% See Furrow et al., supra note 10, at 500.
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vides for de novo judicial review.” Even when the self-insuran-
ce contract explicitly vests final interpretation authority in the
plan administrator, ERISA courts still find those interpretations
subject to judicial review under the arbitrary and capricious
standard.® And using a plan administrator who is also an in-
surer (for the employer or others) has been deemed to create a
conflict of interest that might itself provide grounds to hold the
administrator’s interpretation arbitrary and capricious.® In any
event, under both the de novo and arbitrary and capricious
standards, ERISA courts have not hesitated to often overturn
denials of care,” suggesting that the formal standard of review
matters less than the continuing dominance of the professional
paradigm. Indeed, one prominent study concluded that the re-
sult of the Supreme Court’s decision in Firestone, announcing

¢ See Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989); Pirozzi v.
Blue Cross-Blue Shield, 741 F. Supp. 586, 589 (E.D. Va. 1990) (provision that vested
authority in plan administrator to decide what was “medically necessary” was
insufficient to avoid de novo review because the plan did not also give administrator
authority to decide whether a procedure was “experimental”); Guisti v. General Elec.
Co., 733 F. Supp. 141, 146-48 (N.D.N.Y. 1990) (provision giving plan administrator
authority to “make all determinations with respect to benefits under this Plan”
insufficient to avoid de novo review because it did not expressly state that the
administrator had discretion to interpret the terms of the plan or that eligibility
determinations made by the administrator were to be given deference). See also
Furrow et al., supra note 10, at 523 (noting that “[g]eneral grants of power to
administer the plan are probably not enough” to avoid de novo review).

@ See Firestone, 489 U.S. at 115.

® See id.; Heasley v. Belden & Blake Corp., 2 F.3d 1249, 1260 n.12 (3d Cir. 1993);
Egert v. Connecticut Gen. Life Ins. Co., 900 F.2d 1032, 1035 (7th Cir. 1990); Reilly v.
Blue Cross & Blue Shield United, 846 F.2d 416, 423 (7th Cir. 1988); see also Doe v.
Group Hospitalization & Medical Servs., 3 F.3d 80, 85-87 (4th Cir. 1993) (lowering
deference); Furrow et al., supra note 10, at 523 & n.37 (collecting cases holding
same).

“For ERISA cases finding a plan administrator’s interpretation denying health
benefits arbitrary and capricious, see Egert, 900 F.2d at 1038; Kunin v. Benefit Trust
Life Ins. Co., 910 F.2d 534, 537-38 (9th Cir. 1990); White v. Caterpillar, Inc., 765 F.
Supp. 1418 (W.D. Mo. 1991); see also DiDomenico v. Employers Coop. Indus. Trust,
676 F. Supp. 903, 908-09 (N.D. Ind. 1987) (preliminarily enjoining under arbitrary
and capricious standard). For ERISA cases invalidating a plan administrator’s
interpretation under the de novo standard, see Adams v. Blue Cross/Blue Shield, 757
F. Supp. 661 (D. Md. 1991); Pirozzi, 741 F. Supp. at 588, 594-95; Stringfield v.
Prudential Ins. Co., 732 F. Supp. 69, 71-72 (E.D. Tenn. 1989) (denying summary
judgment under de novo standard). For an ERISA case rejecting a denial of benefits
under a standard between the de novo and arbitrary and capricious standards, see
Doe, 3 F.3d at 86-89.
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the supposedly lax arbitrary and capricious standard of review,
was “that almost every ERISA welfare benefit case has since
been decided in favor of the participant who has been denied
coverage.””

Moreover, courts read any contractual ambiguity against the
insurer. This has always been true as a matter of state insurance
law.” And in this decade it has been established to be true un-
der ERISA as well.” This means that any general cost-benefit
standard would be interpreted against the insurer, effectively
dictating coverage of all beneficial care. Indeed, ERISA courts
have held that, “even if an administrator has discretion to con-
strue the terms of a plan, the administrator can abuse its discre-

1 See Advisory Council on Social Security, The Influence of Current Judicial
Doctrines on the Cost of Purchasing Health Care 21-23 (1991).

" See, e.g., Kunin, 910 F.2d at 538-39 & nn.5-6 (collecting sources); Sarchett, 729
P.2d at 273; Hughes v. Blue Cross, 263 Cal. Rptr. 850, 857 (Ct. App. 1990); Little v.
Blue Cross, 424 N.Y.S.2d 553, 556 (N.Y. App. Div. 1980). See generally Furrow et
al,, supra note 10, § 11-2(a), at 502-03 (noting that “[insurance contracts] are
generally construed by the courts against the insurer to protect the reasonable
expectations of the insured”).

7 See Masella v. Blue Cross & Blue Shield, 936 F.2d 98, 107 (2d Cir. 1991); Heasley
v. Belden & Blake Corp., 2 F.3d 1249, 1257-58 (3d Cir. 1993); Doe v. Group
Hospitalization & Medical Servs., 3 F.3d 80, 89 (4th Cir. 1993); Glocker v. W.R.
Grace & Co., 974 F.2d 540, 544 (4th Cir. 1992); Todd v. AIG Life Ins. Co., 47 F.3d
1448, 1451-52 (5th Cir. 1995); Brewer v. Protexall, Inc., 50 F.3d 453, 457 & n.8 (7th
Cir. 1995); McNeilly v. Bankers United Life Assurance Co., 999 F.2d 1199, 1201 (7th
Cir.1993); Phillips v. Lincoln Nat’l Life Ins. Co., 978 F.2d 302, 311-12 (7th Cir. 1992);
Delk v. Durham Life Ins. Co., 959 F.2d 104, 105 (8th Cir. 1992); McClure v. Life Ins.
Co., 84 F.3d 1129, 1134 (9th Cir. 1996); Peterson v. American Life & Health Ins. Co.,
48 F.3d 404, 411 (9th Cir. 1995); Kunin v. Benefit Trust Life Ins. Co., 910 F.2d 534,
539-41 (9th Cir. 1990); Lee, v. Blue Cross/Blue Shield, 10 F.3d 1547, 1551 (11th Cir.
1994). See also Allen v. Adage, Inc., 967 F.2d 695, 701 n.6 (Ist Cir. 1992)
(recognizing rule of construction in insurance cases but declining to extend it to
noninsurance ERISA case); Blair v. Metropolitan Life Ins. Co., 974 F.2d 1219, 1222
(10th Cir. 1992) (not deciding whether the rule about construing insurance contracts
against insurer applied in ERISA cases but reaching same conclusion that
ambiguities should be resolved in insured’s favor under basic trust law principles);
Germany v. Operating Eng’rs Trust Fund, 789 F. Supp. 1165, 1169 (D.D.C. 1992)
(applying rule in D.C. district court); McConocha v. Blue Cross & Blue Shield, 898 F.
Supp. 545, 549 (N.D. Ohio 1995) (district court in Sixth Circuit adopting same rule);
Sprague v. General Motors Corp., 843 F. Supp. 266, 307 (E.D. Mich. 1994) (district
court in Sixth Circuit concluding that Edwards v. State Farm Mut. Auto Ins. Co., 851
F.2d 134 (6th Cir. 1988), essentially adopted the same rule). Although the Eighth
Circuit originally concluded to the contrary, Brewer v. Lincoln Nat’l Life Ins. Co., 921
F.2d 150, 153 (8th Cir. 1990), a subsequent case in that circuit sems to have reversed
that conclusion, see Delk, 959 F.2d at 105.
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tion by failing to apply the rule that ambiguities must be re-
solved in favor of the insured.””

In practice, insurers have not even fried to base coverage de-
nials on cost-benefit analysis.” The real battleground has been
over denials of coverage for “experimental” treatments, and
even there insurers often lose even if a treatment has no proven
health benefit at all.” Such treatments would ordinarily seem to
fail not only any plausible social effectiveness (cost-benefit)
standard but also a medical effectiveness standard. True, one
can sometimes make out a medical effectiveness case for treat-
ments that are experimental in the sense that, while any benefit
remains dubious and unproven because not yet tested, a benefit
might turn out to exist. For terminally ill patients otherwise sure
to die, even such an experimental treatment offers some hope of
a health benefit.” The net expected medical benefit is thus posi-
tive even if unknown or vanishingly small, and thus “medically
necessary” as that term is generally understood. But courts
have gone much further. They have required coverage for ex-
perimental treatments that cannot satisfy the standard of being
as likely to help as to harm the patients.” Courts have even re-
quired coverage for so-called “experimental” treatments (such
as thermography) that were already tested and found to confer
no benefit by mainstream medical science.” Indeed, courts have

% Brewer v. Protexall, Inc., 50 F.3d 453, 457 n.8 (7th Cir. 1995).

s See Hall & Anderson, supra note 10, at 1659-61. Insurers have barely begun
considering even whether the same medical benefit might be achieved at a lower cost.
Id.

% These cases belie the assertion made by commentators at the conference that we
could stamp out care that provides only a small marginal benefit within our current
system using technology assessment. If we cannot even effectively stamp out no
benefit care, it seems clear we could not stamp out low benefit care without a more
fundamental change in the system. In any event, I doubt that eliminating only care
with very low benefits can do much about the overall cost trend because of the
pressures to keep innovating up to whatever benefit threshold is set.

7Hall & Anderson, supra note 10, at 1678 & n.155 (collecting cases regarding
“experimental” coverage for terminal patients). Insurers’ objection to experimental
medicine may be based less on its lack of a benefit than on the fact that its very
newness and unpredictability makes it difficult to account for actuarially in setting
insurance premiums. Id. at 1678.

% See id. at 1655-56.

»See John H. Ferguson, Michael Dubinsky & Peter J. Kirsch, Court-Ordered
Reimbursement for Unproven Medical Technology: Circumventing Technology
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gone to the extreme of interpreting “medically necessary” to
cover “experimental” treatments received abroad that, like Lae-
trile, have actually been outlawed as ineffective in the United
States.” Here the only hope of a benefit is apparently that
medical science and government officials will turn out to be
wrong. Nor are such decisions limited to interpretations of cov-
erage for “medically necessary” care. Even when insurers insert
clauses explicitly excluding “experimental” treatments, they still
lose a large proportion of cases,” in one case incurring a stag-
gering $77 million in punitive damages.”

Given the above, an insurer could hardly be confident that
courts would enforce a far more radical provision excluding care
that failed a cost-benefit test.” True, the insurer might try to ex-
clude defined types or categories of health services. But in addi-
tion to the inherent limits and market problems outlined above,
such a strategy faces serious legal obstacles. Some state insur-
- ance commissioners effectively prohibit such a strategy by re-

Assessment, 269 JAMA 2116, 2117 (1993).

® See Hall & Anderson, supra note 10, at 1646 & n.29 (collecting cases requiring
coverage).

& See id. at 1639-40 & nn. 12-13 (finding that denial of coverage for allegedly
experimental autologous bone marrow transplants (ABMT) was upheld in 12 cases
and invalidated in 17 cases). ERISA plans have also lost their fair share of cases
involving the denial of ABMT. See, e.g., Farley v. Benefit Trust Life Ins. Co., 979
F.2d 653, 661 (8th Cir. 1992); Adams v. Blue Cross/Blue Shield, 757 F. Supp. 661 (D.
Md. 1991); Pirozzi v. Blue Cross-Blue Shield, 741 F. Supp. 586 (E.D. Va. 1990).

& See California Jury Orders HMO to Pay $90 Million to Estate of Cancer Victim, 2
Health Care Policy Report (BNA) 53 (Jan. 10, 1994) (reporting on Fox v. Health Net,
3 BNA Health Law Rptr. 18 (Cal. Super. Ct. Dec. 23, 1993) (denial of coverage for
bone marrow transplant)).

8 At a minimum, an insurer would have to conclude that, even if such a provision
might conceivably be enforceable, the legal risks of unenforceability are large. This
risk probably suffices to discourage any efforts to include such a provision. After all,
including such a provision makes the insurance less valuable to buyers. This
disadvantage to buyers can be offset only if the provision is enforceable and thus cuts
costs in a way that can be passed on to buyers in the form of a lower price. Given
legal uncertainty, the insurer would have to be willing to incur a certain loss of
business from having a less valuable product in return for an uncertain gain in
business from cost-cutting that would allow a lower price. Such a tradeoff is unlikely
to be profitable even if a clearly enforceable provision would on balance be attractive
to consumers. Of course, further complicating matters is the fact that enrollees do
not bear the full cost of their choices because of government payment or tax
subsidies. These subsidies may make a price-for-quality tradeoff unattractive that
would have been attractive if consumers had to bear the full price of all beneficial
care coverage.
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quiring language making such exclusions inapplicable when the
treatment is “medically necessary.” Even if allowed by the
state commissioner, courts strain to interpret any ambiguity in
the exclusion against the insurer, often with unexpected results.”
When an insurer responds by making the exclusion more spe-
cific and detailed, courts have still denied enforcement on the
grounds that the detail makes the exclusion too complex and
technical for insureds to understand. For example, courts have
prohibited denials of treatment for temporomandibular joint
syndrome (“TMJ”), a condition caused by jaw misalignment,
ruling in some cases that an exclusion of “dentistry” was too
ambiguous, and in other cases that a specific exclusion of TMJ
was too complex to be understandable.” Further, the amount of
detail that can fit in a brochure is limited, and exclusions omit-
ted from such brochures are unenforceable even if included in a
complete policy known to the employer.” In any event, such a
strategy does nothing to stem open-ended expansion of expen-
ditures on the categories of services that do remain covered.”
Despite modern changes, Medicare continues to follow the
same model. It continues to reimburse providers for all treat-
ments within covered categories that are “reasonable and medi-
cally necessary,”” or “reasonable and necessary for the diagno-
sis or treatment of illness or injury.”” Although the term “reas-
onable” might be read to refer to reasonable in cost, in practice
the term has been interpreted to include all care reasonably
considered medically appropriate.” Further, although the posi-
tion of Medicare administrators is that the medical opinion of

# Hall & Anderson, supra note 10, at 1684 & n.175. The need for regulatory
approval also imposes a delay that exacerbates the problem of updating, specified
exclusions. Id. at 1684-85 & n.176.

& See supra note 72 and accompanying text; Havighurst, supra note 50, at 1210
(collecting cases).

% See Hall & Anderson, supra note 10, at 1648 n.35.

# See Furrow et al., supra note 10, § 11-2(a), at 502-03 (collecting cases showing this
is true under both ERISA and state insurance law); Hall & Anderson, supra note 10,
at 1685 & n.177 (collecting cases where courts declined to enforce exclusions
contained in the master contract, but not in brochures).

# See Elhauge, Allocating Health Care Morally, supra note 4, at 1470-71.

42 U.S.C. § 1320c-3(a)(1)(A) (1994).

42 U.S.C. § 1395y(a)(1) (1994).

9 See Havighurst, supra note 9, at 780 & n.10.
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the treating physician is not conclusive,” some cases have held
either that it provides presumptive evidence of medical neces-
sity” or more broadly that determinations of medical necessity
rest “with the individual recipient’s physician and not with cleri-
cal personnel or government officials.”

Likewise, Medicaid has been interpreted to cover all “neces-
sary medical services.”” Although the federal government
sometimes grants states waivers from Medicaid regulations, this
has been severely constrained recently. Agencies under the
Bush and Clinton Administrations have denied waivers, ruling
that it constitutes illegal discrimination against the disabled to
take into account any differing capacity to benefit from health
care other than a different probability of avoiding death.” This
makes it impossible as a practical matter to make rational cost-
benefit tradeoffs in Medicaid, or (if followed by the courts™) in
any governmental health plan or regulation.”

But surely, you must be thinking, Medicare DRGs, insurer
mandated discounts, and capitated payments have changed all
this in practice, if not in form. Whether public and private in-
surers admit they are doing it or not, doesn’t the cost contain-
ment they impose on hospitals and physicians have to force pro-
viders into making implicit cost-benefit tradeoffs? The perhaps
surprising answer is probably not under the current regime, at
least not legally.

2 See Furrow et al,, supra note 10, § 13-7, at 569.

s See, e.g., Weaver v. Reagen, 886 F.2d 194, 200 (8th Cir. 1989).

» See Pinneke v. Preisser, 623 F.2d 546, 550 (8th Cir. 1980).

% Beal v. Doe, 432 U.S. 438, 444 (1977). See also Hall & Anderson, supra note 10,
at 1680 n.161 (collecting cases holding that Medicaid must cover unapproved uses of
AZT, a sex change operation, and a pancreas transplant considered experimental
under Medicare).

%See infra notes 276-286 and accompanying text (discussing Oregon plan and
noting that costs were ultimately only used as a tie-breaker in cases of equal
probability of avoiding death).

9 Courts seem more willing to conclude that distinctions based on the capacity to
benefit from treatment do not constitute discrimination against the disabled. See
Johnson v. Thompson, 971 F.2d 1487, 1493-94 (10th Cir. 1992); United States v.
University Hosp., 729 F.2d 144, 156-57 (2d Cir. 1984).

% An exemption for private insurance plans gives them greater flexibility to
consider disabilities under the Americans with Disabilities Act. See 42 US.C. §
12201(c) (1994).
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