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SUMMARY:

... There are many lessons to be learned from the experience of those women law
students for whom law school is a hostile learning environment. ... Within these
lessons is also a challenge to all consumers and producers of legal education: can
we use the negative experience of some women in law school to initiate
fundamental changes in legal education generally?Our study of the academic
performance and quality of life for women at this one law school reveals many
institutional failings that actually affect everyone. ... Not all women experience law
school as a hostile learning environment. ... The initial impulse for this larger
critique of legal education stems, in part, from my own law school experience. ...
To give perspective to both the survey and the academic performance data, we
arranged focus groups in which we asked people to talk informally about their
experience at the Law School. ... Agenda setting is critical not only in law school,
but obviously in politics as well. ... Moreover, the same kinds of techniques that are
rewarded in the one-size-fits-all Socratic classroom are further rewarded by the
predominant mode of law school testing, i.e., the single, time-pressured essay
examination at the end of the semester. ... Men and women entered the Law School
with quite comparable records. ...

TEXT:
[*1]

There are many lessons to be learned from the experience of those women law
students for whom law school is a hostile learning environment. These are lessons
that men as well as women, law students as well as lawyers, might take from the
study Michelle Fine, Jane Balin, and I conducted at the University of Pennsylvania
Law School. ' Within these lessons is also a challenge to all consumers and
producers of legal education: can we use the negative experience of some women
in law school to initiate fundamental changes in legal education generally?

Our study of the academic performance and quality of life for women at this one
law school reveals many institutional failings that actually affect everyone. Many



of the problems we identify reflect the shortcomings of a one-size-fits-all approach
to pedagogy and the correspondingly single- minded focus on adversariness as the
dominant professional norm of good lawyering. These problems, which suggest
troubling deficiencies in the educational enterprise, became visible as they
converged around a particular group. The experience of women in law school, in
other words, is not necessarily about gender per se. Not all women experience law
school as a hostile learning environment. Moreover, some men do. Gender may
mask bureaucratic choices and organizational inertia that adversely affect the
learning experience of many consumers of legal education. At stake is not only
how we educate women. We need to rethink how we admit, train, and acculturate
all lawyers to the demands of a changing profession.

The initial impulse for this larger critique of legal education stems, in part, from
my own law school experience. To put the matter in context, I would like to share a
passage from Becoming Gentlemen, ? in which I reflect on that experience:

[*2]

In 1984, I returned to Yale Law School to participate on a panel of mainly black
alumni reminiscing about the thirty years since Brown v. Board of Education. It
was a panel sponsored by the current black law students who were eager to hear the
voices of those who had come before them. Each of us on the panel spoke for ten
minutes in a room adorned by the traditional larger-than- life portraits of white
men. It was the same classroom in which, ten years earlier, I had sat for "Business
Units 1" (corporations) with a white male professor who addressed all of us, male
and female, as gentlemen.

Every morning, at ten minutes after the hour, he would enter the classroom and
greet our upturned faces: "Good morning, gentlemen." He explained this ritual the
first day. He had been teaching for many years; he was a creature of habit. He
readily acknowledged the presence of the few "ladies" by then in attendance, but
admonished those of us born into that other gender not to feel excluded by his
greeting. We too, in his mind, were "gentlemen."

In his view, this was an asexual term, one reserved for those who shared a certain
civilized view of the world and who exhibited a similarly civilized demeanor.
While the term primarily referred to men, and in particular men of good breeding,
it assumed "men" who possess neither a race nor a gender. If we were not already
members of this group, law school would certainly teach us how to be like them.
That lesson was at the heart of becoming a professional. By this professor's lights,
the greeting was a form of honorific. It evoked the traditional values of legal
education: to train detached, "neutral" problem solvers, unemotional advocates for
their clients' interests. It anticipated the perception, if not the reality, of our all
becoming gentlemen.

Now, seated at the podium back in the familiar classroom preparing to address a



race and gender-mixed audience, I felt the weight of the presence of those stern
portraits. For me, this was still not a safe place.

Yet, all the men on the panel reminded us how they felt to return "home," fondly
revealing stories about their three years in law school. Anecdotes about their time
as students, mostly funny and a touch self-congratulatory, abounded. The three
black men may not have felt safe either, but they each introduced their talks with
brief yet loving recollections of their law school experiences. Even the one so-
called black radical among us waxed nostalgic and personal, with proud detail
about his adventures as the law school troublemaker.

[*3] It was my turn. No empowering memories came to me. [ had no personal
anecdotes for the profound senses of alienation and isolation that caught in my
throat every time I opened my mouth. Nothing resonated there for a black woman,
even after my ten years as an impassioned civil rights attorney. Instead I promptly
began my formal remarks, trying as hard as I could to find my voice in a room in
which those portraits seemed to speak louder than I ever could. I spoke slowly,
carefully, and never once admitted, except by my presence on the podium, that I
had ever been at this school or in this room before. I summoned as much authority
as I could in order to be heard over the sounds of silence erupting from those giant
images of gentlemen hanging on the wall and from my own ever-present memory
of slowly disappearing each morning and becoming one of the gentlemen of
"Business Units 1."

As a law student, I accepted my own silencing. It was only later that I saw the
connections between my experience and a more widespread phenomenon. Over
time, for example, I also observed that problems associated with women and legal
education may actually mask a larger crisis in contemporary legal education. Thus,
this essay has two important points of reference. One is the voice of the women
whose alienation alerted researchers other than myself to the fact that there is a
problem in the first place. Second, many of the problems we subsequently
identified are not located inside the women, but inside the model of lawyering that
animates some aspects of contemporary legal education.

An understanding of these larger implications was sparked in January 1990, when
Ann Bartow, then a third-year student at the University of Pennsylvania Law
School, approached me to supervise an independent study project. She wanted to
shoot a videotape in which she reversed by gender all the roles of professors and
students. Ann had watched a video parodying the experience of medical students,
one in which all the professors and all the more vocal students were female. This
medical school videotape, entitled Turning Around, includes several pointed role
reversal vignettes. The typical body examined by the students is female, and the
diseases are studied based on what happens when women suffer from them. In one
scene, a male student raises his hand tentatively to ask, "What happens when a



male develops this disease?" The female professor turns on her heels, looks him
straight in the eye, and retorts dismissively, "You're smart. Extrapolate. Figure it
out."

Although I was unfamiliar with video at the time, I was intrigued by Ann's idea,
and I suggested that she first draft a script. In reviewing the script, I was concerned
that Ann's experiences might not represent those of others. I urged her to determine
whether her descriptions were typical. She drafted a seventy-question survey which
she placed in the mail folders [*4] of all students then enrolled at the Law School.
Over half the student body responded. We were delighted until we read the results.

The survey suggested that many, though not all, women felt alienated. For instance,
many of the women respondents had entered law school full of self-confidence,
one-third of them eager to practice public interest law after graduation; by contrast,
only 8 percent of their first-year male counterparts intended to practice in public
interest. * Yet, only 10 percent of the third-year women and 5 percent of the third-
year men reported that they still expected to practice public interest law. *
Something seemed to happen between the first and the third year that affected only
the women. The men entered the Law School with particular ambitions and held
onto them, while the women matriculated with aspirations that they relinquished
over time.

We also detected a gender difference in rates of participation. In comparison with
the men who responded to our survey, women law students were significantly more
likely to report that they "never" or "only occasionally" asked questions or
volunteered answers in class. Even more alarming than the gender disparity,
however, was the fact that only the first-year women expressed discomfort with
their low rate of participation - the third-year women were no longer distressed by
their virtually unchanged level of class participation.

We soon discovered that our findings were replicated by other researchers. A
recent study of law school teaching at eight different law schools across the
country found that male students speak disproportionately more in all classes
taught by men, and that gender disparities are more apparent in elite schools
regardless of the gender of the professor. ® As Catherine Krupnick found in her
study of Harvard undergraduate classrooms, professors allowed those with the
quickest response time to dominate classroom discussion; even with a female
instructor, men still participated more than women. ’

[*5] The women who reported that they did not speak in class also did not feel
comfortable initiating conversation with professors after class; they were waiting
for friendliness cues. In contrast, the men did not express such hesitation in
appro‘?ching professors. ® This was true whether the professors were women or
men.

The survey revealed another disparity in the qualities students reported to most



admire in a law school professor. Although both women and men identified
"knowledge of subject matter" and "enthusiasm for teaching" as their top-two
selections, for their third most-valued quality, the men chose "expresses ideas
clearly," whereas 93 percent of the women specified "treats students with respect."”
'% After inspecting this survey data, we asked seminar students if they could
explain this difference; they responded that men already feel respected and
therefore do not esteem that quality as much. "'

To gauge the impact of these gendered dynamics on women's grades as well as on
their attitudes, we looked at the academic performance of 981 law students at the
University of Pennsylvania over a period of three years. We found that men and
women entered with virtually identical credentials: same LSAT, same GPA, same
rank in class. '? But, by the end of the first [*6] year, men rose to the top of the
class, and women sank to the bottom. In the aggregate, men students were almost
three times more likely in the first year and two times more likely in the second and
third years to be in the top tenth percentile than women. " In addition, they were
one-half times more likely to be in the top fiftieth percentile than women; this
difference was sustained over the course of three years. '

To give perspective to both the survey and the academic performance data, we
arranged focus groups in which we asked people to talk informally about their
experience at the Law School. We concluded that the women's experience was not
simply a complaint that law school was too hard or too tough. They were
vocalizing a fundamental critique about the way in which those of us committed to
legal education perform our jobs. They were signaling a problem with law school
as a learning institution that was potentially affecting everyone.

As my colleague Susan Sturm explains in her article "From Gladiators to Problem-
Solvers," legal education is modeled after the notion that lawyers are gladiators. '
To deal with a legal problem, a conflict, or any controversy in this model, one
fights to win. Thus, legal education is premised on the idea that lawyers are
adversaries who must be trained how to be tough to win. '’ Students who do well
often do so because they see the most aggressive version of the Socratic method as
a game or contest in which they play to win by fighting quickly and aggressively.

Many men told us that they view law school participation as an exchange of verbal
retorts. You win when you silence your opponent or when you are the first to raise
your hand. So some students, disproportionately men, raise their hands to ask
questions without yet organizing their ideas, taking up much "air time" as they
think aloud. This teaches them the important skill of presenting ideas to an
audience to hold their attention. Being first is winning in this particular
environment. [ observe this priority to be first when my nine-year-old son comes
home and reports to [*7] me, "Mom, [ was the first one to finish math today." I
reply, "That's great, but what did you learn in math? You finished it, but what did
you learn?"



By being first, one helps set the agenda. Consider the case of Theresa Gutierrez. '*
Within a few weeks of her election as the first Hispanic on a small Texas county
school board, the policy for placing issues on the meeting agenda was changed.
Mrs. Gutierrez complained under the Voting Rights Act that the power of her
position was diminished because under the new policy, she could not place an item
on the agenda unless she first persuaded another representative to join her side
prior to the meeting. She was denied any chance to influence the debate once the
meeting convened. Agenda setting is critical not only in law school, but obviously
in politics as well. Yet, arbitrary rules - both those that require a second before
even placing an item on the agenda and those that reward students who speak first
without encouraging them to articulate a thoughtful response - can distort the
subsequent conversation to our mutual detriment.

Many of the women who responded to Ann Bartow's survey reported that they
wanted to participate or volunteer answers but only if these seemed truly relevant.
Not worrying about being the first to raise their hands in class, the women didn't
want to speak unless they were certain they had something to contribute. They
wanted to participate in a way that built on or connected to what someone else was
saying. They perceive the Socratic classroom not as a game to win, but rather as a
conversation to synthesize information.

In my experience, such women students are eager to learn by first listening to other
students. As they listen, they often edit their notes before raising their hands. Some
spend so much time outlining what they want to say that by the time they
participate, the class may have moved onto another topic. Yet, their comments
might encompass brilliant remarks that could help all students better understand the
material. For example, when I visited Harvard Law School last year, a female
student volunteered by reading a haiku poem which she had written in response to
a problem we had been discussing for the previous hour. Her poem aptly
summarized the lengthier class discussion. But, she waited to speak until it was
almost too late. Sometimes it is too late. When this happens, and the class has
moved on, many women and their ideas are left behind.

Women's low participation rates are problematic to the extent that participation
both influences and models appropriate performance. Those students who actively
engage in the educational enterprise are more apt to do well. Moreover, the same
kinds of techniques that are rewarded in the one-size-fits-all Socratic classroom are
further rewarded by the predominant mode of law school testing, i.e., the single,
time-pressured essay examination at the end of the semester. Through my informal
discussion with [*8] various professors, the observation has been made that many
women perform better on take-home exams and research assignments that give
them ample opportunity to think and reflect. '

This suggests that both the pedagogy and the timed exams emphasize quick
thinking and strategic guessing - the ability to figure out what the person who asks
the question wants rather than taking time for reflection, research, and synthesis to



determine the best answer to the question itself. The process of arriving at solutions
to problems is important, but when speed and finishing first are set forth as goals,
those who carefully work through problems before responding are penalized. This
helps to explain the weaker performance on the math portion of the SAT by female
students who then achieve as good or better grades in college than the same males
who outperformed them on that test. 2°

Moreover, the use of one cumulative examination at the end of a semester may
predispose some students to disengage from the educational process and simply
cram. Similarly, cold-calling or hostile questioning may stimulate some students'
preparation but ultimately discourage others from the intellectual enterprise. ' For
these reasons, some commentators urge [*9] professors to employ periodic
feedback techniques, such as midterm examinations and frequent positive
reinforcement of participation. *

Those who defend the emphasis on speed and aggressive interventions rely on
conventional assumptions about what constitutes good lawyering. A common
contention is that women are in law school to become lawyers - professionals
whose job it is to make money for their clients and who are not particularly nice,
friendly, or empathetic. One law school professor has described the stereotypical
Socratic approach at its worst as learning how to ask rude questions. Most people
ask a question because they would like to know the answer; lawyers are trained
never to ask a question unless they already know the answer. Questions are asked
to put someone on the spot; to demonstrate how little that person knows; to extract
outside information; and to use others as examples of a particular policy or its
implications. There is a sense that the conversation contains a covert agenda. My
students often say, "Well, I think what you're trying to get at is..." instead of "What
I think is...." The requirement to perform in a particular way in law school
encourages some students to parrot rather than to think. It is also particularly
alienating to those intending to pursue careers in government or public service,
whose mission is not just to learn to think like a lawyer but to do "justice." **

Beyond socializing students to a single, hierarchical view of lawyering and
dominating first-year classes to the exclusion of other constructive pedagogy,
use of the Socratic method in the large traditional law school classroom may
obstruct the formation of a "learning community" for all those students (not just
women) who learn better through collaborative and non-adversarial methods.
Interestingly, the preference of some women students for cooperative (rather than
competitive) styles of learning parallels their classroom-participation dynamics.
They often learn better in informal peer groups that integrate social and academic
experiences, not only in terms of learning information, but also in terms of
developing leadership skills. *°

24 the

[*10] If individualized combat were essential to lawyering, then the concerns or
preferences of some women for collaborative learning environments would easily
be dismissed. However, many researchers are finding that the skills involved in



lawyering are complex and are not captured in a one-size- fits-all pedagogical
method that presents lawyering as a contest. Many suggest that the litigious mode
of pedagogy is outdated, since many lawyers do not litigate. > In fact, most
lawyers now do not go to court. >’ Most lawyers do not even work at large firms. **
For those who are employed as in-house counsel or are engaged in transactional
lawyering, negotiation contrasts starkly to the classic notion propagated by the
Socratic method of advocating one side of a dispute before an appellate court. 2

Moreover, collaboration and teamwork are increasingly valued within the
profession. Those who are good collaborators use crucial lawyerly traits of
compromise, role flexibility, proffering questions as well as criticisms, and group
problem-solving. ** Problem-solving is listed by the American Bar Association's
MacCrate Report task force as the "fundamental lawyering skill." *' Professional
schools in business and in medicine utilize the problem method of instruction to
achieve training for the actual [*11] situations their graduates will tackle; indeed,
the Wharton School at Penn has re-arranged its classrooms to emphasize group-
based problem-solving as integral to its instruction. **

Viewed from the perspective of training students to become lawyers in the settings
where they will be practicing, conventional pedagogy may not be up to the task.
Similarly, we may find that conventional assessment techniques are not predicative
of the kinds of work lawyers actually do. Measures of qualifications such as the
LSAT or a single, timed, issue-spotting examination are efficient and purportedly
objective, but this does not mean that they are fair or functional for the purposes
that they are used. Applying these very domain-specific measurements in contexts
for which they never were intended undermines their validity.

For example, we examined criteria used in Penn's admissions process:
undergraduate GPA and class rank; LSAT; Lonsdorf index (which is computed by
a formula weighing LSAT score, median LSAT score at undergraduate institution,
and undergraduate GPA), and the undergraduate institution. *> Men and women
entered the Law School with quite comparable records. For example, women's
LSAT scores were not statistically different from men's, and their undergraduate
GPA's were slightly higher than those of males. **

Then, we investigated whether there was a correlation between selection criteria
and performance in the Law School. Various explanations were proffered to justify
women's under-performance in grades. A few colleagues reasoned that we were
admitting the wrong women. One even suggested that men's collegiate GPA's were
stifled due to their varsity sports participation (a variable which law school
eliminated). Others thought that women's under-performance was related to
majoring in less challenging undergraduate areas. We found that there was no
statistically-significant difference between the undergraduate majors of the men
and the women students. ** Finally, we found that the LSAT is a very weak
predictor of [*¥12] performance at Penn for both men and women, with virtually
no correlation to first-year grades for scores falling anywhere in the uppermost



quartile. *

Rather than finding that the Law School was admitting "the wrong women," we
found that the wrong credentials are being used to surmise who will do well in law
school and what is expected of those students once they become lawyers. We
discovered that our admissions' criteria and our Socratic pedagogy have been
functioning as efficient quantitative measures to ease the burden of processing
admissions' files, but that those same measures function independently of the real
goal of legal education: to prepare students to do the multifaceted work of lawyers.

Consider the results of a study conducted by a large New York law firm of all the
lawyers it hired over a thirty-year period. *” This firm found that those who were
superstars in law school were also likely to be outstanding lawyers and to become
partners in the firm. But, below the top 1 or 2 percent of law school performers,
there was little to no correlation between law school grades and the work
performance of those who attained partnership. Similar results are available from
g)sther legal educators and researchers who have followed students after graduation.

This was certainly my experience supervising law student interns at the NAACP
Legal Defense and Educational Fund, Inc. where I headed the voting rights
litigation program during the 1980s. Students would often complain, "there is no
case directly on point" in response to an assignment. "Of course," I would answer.
"Since this is my area of expertise, I would know such a case and would not need
you to find it. This is not simply an exercise to test how well you can fit our facts
into a formulaic approach." What I needed from the students was apparently
something they had not yet learned no matter how prestigious their academic
record or institutional affiliations. I needed them to approach the problem
creatively and synthetically - to help me think through the facts of the case on
which we were working in conjunction with other similar cases and existing legal
doctrine. I was less interested in students who were certain and much more
impressed by students who were genuinely curious.

[*13] Especially at elite law schools, cutoffs often arbitrarily slice relatively-
equal performances among a pool of the brightest percentage of the population.
With essay examinations, reliability problems abound. ** Moreover, workplaces
thrive on peer cooperation, a value inconsistent with the negative effects of grading
systems that emphasize minute differentials. *!

39

Problem-solving in the twenty-first century may require the input of diverse
perspectives and skills, including the ability to listen as well as speak, to synthesize
as well as categorize, and to think hard about nuance and context even when that
slows down the decision-making process; insight, especially in team contexts,
benefits from the integration of mainstream and marginal viewpoints. If law
schools promote an environment in which alternative perspectives and approaches
to learning are not supported, they may be denying the legal profession and its



clients the advantages of creative tension, of innovative ideas, and of solving
problems by merging information from diverse sources. Just as business schools
are rethinking how they teach, business corporations may also be growing in ways
that require new approaches to lawyering.

Recently, I read about the importance of collaborative problem-solving to
businesses in a Wall Street Journal article highlighting the experience of Bovis
General Contractors. ** Before beginning construction, but after the contracts were
formally negotiated by the lawyers, a team from Bovis arranged a meeting attended
by the owners of the building, the architects, the engineers, and those who would
be using the building. The Bovis team encouraged those present to identify
important issues at the outset. Everyone agreed they wanted the project to come in
on time and under budget; to meet the needs of the building's users; and to lead to
long-term relationships with each of the other parties.

Most poignant is that these business people did not invite lawyers to their meeting.
The lawyers negotiated the contract under which everyone [*14] was operating,
but the participants negotiated duties without ever referring to or consulting the
contract signed in a different place by different people. It is here at this human
level where the real warranties are made. The lawyers' approach, which is
understandably based on avoiding client exposure in the event that things go awry,
often forecloses the human interaction - the pleasant exchanges and gestures -
which assure that things go right. Indeed, Bovis boasts that it has never had a
lawsuit filed when it leaves lawyers out-of-the-room and negotiates interpersonal
agreements among the participants themselves.

There are many other examples of how businesses are moving to a different model
of problem-solving to improve productivity. For example, branches of Eastman
Kodak, General Motors, and AT&T are seeking more egalitarian approaches based
on teamwork. ** Recently, when I spoke to a German corporation that manufactures
magnetic recording media, its chief executive officer revealed that after coming to
the United States from Germany, he was greatly alarmed by our adversarial culture
and, in particular, by the lawyers who worked for his corporation. His concern
arose from house counsel's approach to a dispute with a union in Louisiana in
which his company took a very hard stance; this dispute reached the National
Labor Relations Board. After eight months, the NLRB ruled that the corporation
had done nothing illegal. The lawyers celebrated their victory because they
achieved their goal of fighting to win.

The next day, this chief executive officer telephoned the union representatives in
Louisiana to ask them what they want. He explained, "These people work for me; I
want to make sure they are invested in the long-term health of this company. I want
to know what it is they want, and then I want to work with them to work it out. I'm
glad we won at the NLRB so that technically we won, but now I want to win in a
different way - I want to be productive!" The lawyers were furious at him for this,
claiming that he had undermined their victory. Just like Bovis, he then had the



lawyers leave the room. Had their lawyers been more oriented to a collaborative
approach, these clients would have been more likely to include lawyers [*15]
throughout the process and not resorted to excluding them from continuing
transactions. **

If lawyers expect to be part of private problem-solving, they may have to figure out
ways to intervene productively to avert litigation. As the experience of lawyers
working with Stanford University's general counsel illustrates, they may have to
respond to the demands to join with human resource departments to design
mediation programs for resolving grievances before they escalate into lawsuits. **
In this shifting environment, the very skills many of the women in our survey
wanted to develop - skills of teamwork, building on what others say, and listening -
are necessary for success.

Debra Zumwalt, a litigation partner at Pillsbury, Madison & Sutro's San Jose,
California office, resonates, "One of the biggest complaints about lawyers is that
they do not communicate with their clients. You need to find out how they want to
be communicated with and then do it accordingly." * Or, as my colleague Susan
Sturm suggests, we must transcend the misconception of lawyers as gladiators. ¥/
Unfortunately, even the title of purported courtesy for American lawyers,
"esquire," is infused with imagery of valiant aspirants to knighthood and the
accompanying armaments of battle. **

Thus, the invitation issued by our research is to rethink legal education by
strategizing backwards from what we want students to learn so that it prepares and
trains everyone, not just women, to meet the challenges of [*16] serving as
tomorrow's lawyers for Bovis, for other corporations, or for a community group
lacking the funds to go to court. For many students, a teaching style that legitimizes
alternative forms of participation, respects all perspectives, and broadens the
educational dialogue makes them better advocates by deepening their knowledge of
the world around them as well as enhancing their understanding of the implications
of their claims. Concededly, in the short-term, maybe women must become
"gentlemen" in order to succeed within the present system. But, for the long-term,
this is a chance not for women to think like men, but for men to start thinking with
women about how to solve America's problems, bringing a fresh perspective to a
profession suffering from public dissatisfaction. ** Changing legal pedagogy can
help us educate all students using multiple approaches that stimulate, not stifle,
intellectual curiosity and that will enable them to be creative problem-solvers as
attorneys.

The lessons of Becoming Gentlemen, in other words, are that problems that may
converge around women are often located in the institution of legal education and
not in the women. The challenge is to find a way to begin a much larger
conversation about the role of lawyers as 21st century private and public problem
solvers, and about the kind of legal education most capable of preparing our
students - all of our students - to meet those challenges.
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