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Casebook: WorkLaw: Cases and Materials, by Marion G. Crain, Pauline T. Kim, and Michael
Selmi (2005). Additional readings may be found in the Supplementary Materials.

PART ONE. INTRODUCTION: REGULATING WORK

CHAPTER 1. ORIGINS
Introductory Note

A. The Meaning of Work

Kenneth L. Karst, The Coming Crisis of Work in Constitutional Perspective
Notes

B. The Historical Roots of Employment At-Will
Introductory Note

Payne v. The Western & Atlantic Railroad Co.
Notes

CHAPTER 2. THE CONTEMPORARY ERA -SHIFTS IN THE DEMOGRAPHICS AND
STRUCTURE OF WORK

C. The Reconstitution of Work — Contingent Employment
Clyde W. Summers, Contingent Employment in the United States
Stephen F. Befort, Labor and Employment Law at the Millennium: A Historical
Review and Critical Assessment
Notes

PART TWO. BALANCING EMPLOYER AND EMPLOYEE INTERESTS:
INDIVIDUAL VERSUS COLLECTIVE RESPONSES

Introductory Note

CHAPTER 3. CONTRACTING FOR INDIVIDUAL JOB SECURITY
Introductory Note
A.  The Presumption of Employment At-Will

Jay M. Feinman, The Development of the Employment at Will Rule
Notes



B.  Express Agreements
1. Written Contracts
Introductory Note
Guiliano v. Cleo, Inc.
Notes

2. Oral Contracts
Toussaint v. Blue Cross & Blue Shield of Mich.
Rowe v. Montgomery Ward & Co.
Notes

C. Implied Agreements
Introductory Note

1.  Employee Handbooks
Woolley v. Hoffmann-La Roche, Inc.

2.  Promissory Estooppel
Goff-Hamel v. Obstetricians & Gynecologists, P.C.
Notes

3. Implied-in-Fact Contracts
Introductory Note
Pugh v. See’s Candies, Inc.
Notes

D. Good Faith and Fair Dealing
Introductory Note
Fortune v. National Cash Register Co.
Murphy v. American Home Products Corp.
Notes

CHAPTER 4. PUBLIC POLICY PROTECTIONS FOR INDIVIDUAL JOB SECURITY
Introductory Note
A.  The Public Policy Exception

Sheets v. Teddy’s Frosted Woods, Inc.
Notes

C.  Preclusion
Amos v. Oakdale Knitting Co.
Notes



The Future of the Public Policy Exception
Restatement of Employment Law, Preliminary Draft, Chapter 4 (Supplementary
Materials)

Statutory Protections for Whistleblowers

Casebook discussion

Kathleen F. Brickey, From Enron to WorldCom and Beyond: Life and Crime After
Sarbanes-Oxley

Notes

CHAPTER 5. REVISITING THE PRESUMPTION OF AT-WILL EMPLOYMENT

Introductory Note

A

Choosing a Default

Introductory Note

Richard A. Epstein, In Defense of the Contract at Will

Pauline T. Kim, Bargaining with Imperfect Information: A Study of Worker
Perceptions of Legal Protection

Notes

Alternative Approaches
Casebook discussion
Notes

Empirical Evidence

David Autor, John Donohue 11 and Stewart Schwab, The Costs of Wrongful-
Discharge Laws, forthcoming in Review of Economics and Statistics
(Supplementary Materials)

CHAPTER 6. COLLECTIVE JOB SECURITY

Introductory Note

A

Common Law Contract, Property, and Tort Claims

Introductory Note

Kent Greenfield, The Unjustified Absence of Federal Fraud Protection in the Labor
Market

Local 1330, United Steel Workers of America v. Untied States Steel Corp

Notes

Worker Adjustment and Retraining Notification Act
Introductory Note
Worker Adjustment and Retraining Notification Act
§2102. Notice Required before Plant Closings and Mass Layoffs
82101. Definitions; Exclusions from Definition of Loss Employment
Notes



CHAPTER 7. EMPLOYEE MOBILITY

Introductory Note

A

Covenants Not to Compete
Hopper v. All Pet Animal Clinic, Inc.
Notes

Trade Secrets
1.  Protecting Trade Secrets
Dicks v. Jensen

Notes

2. Inevitable Disclosure
Pepsico, Inc. v. Redmond
Notes

The Future of Non-Compete Covenants and Trade Secrets
Restatement of Employment Law, Preliminary Draft, Chapter 6 (Supplementary
Materials)

CHAPTER 8. DIGNITARY INTERESTS

Introductory Note

A

Avoiding Emotional Harm
Introductory Note
Bodewig v. K-Mart, Inc.

Privacy
Introductory Note

1. Constitutional Protection for Public Employees
O’Connor v. Ortega
Notes

2. Common Law Protections for Private Employees
Introductory Note
K-Mart Corporation Store No. 7441 v. Trotti
Notes
Borquez v. Robert C. Ozer, P.C.
Notes
Smyth v. Pillsbury Co.
Notes



3. The Tension Between Privacy Rights and At-Will Employment
Introductory Note
Luck v. Southern Pacific Transportation Co.
Jennings v. Minco Technology Labs, Inc.
Notes

4.  Collective Approaches to Protecting Employee Privacy
Introductory Note
Colgate-Palmolive Co. and Local 15, International Chemical Workers Union
Notes

Off-Duty Conduct and Associations
Introductory Note

McCavitt v. Swiss Reinsurance America Corp.
Notes

Testing, Screening and Monitoring
Introductory Note

1.  Drug Testing
Notes

2. Genetic Testing
Notes

3. Personality Testing
Soroka v. Dayton Hudson Corp.
Notes

4. Monitoring Employee Activity
Notes

The Future of Employee Privacy
Restatement of Employment Law, Preliminary Draft, Excerpts from Chapter 5
(Supplementary Materials)

Reputation

Introductory Note

Zinda v. Louisiana Pacific Corp.
Notes



CHAPTER 9. EMPLOYEE VOICE

A.

Employee Interests in Voice

Introductory Note

Cynthia. L. Estlund, Working Together: The Workplace, Civil Society, and the Law
Notes

The Public Sector Employee
Introductory Note

Pickering v. Board of Education
Connick v. Meyers

Notes

The Private Sector Employee

Novosel v. Nationwide Insurance Co.
Edmondson v. Shearer Lumber Products
Notes

Collective Voice — NLRA 8 7 Rights in the Non-Union Workplace
Introductory Note

NLRB v. Washington Aluminum Co.

Timekeeping Systems, Inc.

Notes

PART THREE. FREEDOM FROM DISCRIMINATION VERSUS FLEXIBILITY

CHAPTER 10. EMPLOYMENT DISCRIMINATION LAW

A

Introduction
Casebook discussion

Claims of Intentional Discrimination: The Disparate Treatment Model
1. Individual Claims of Intentional Discrimination

McDonnell Douglas Corp. v. Green

Notes

St. Mary’s Honor Center v. Hicks

Notes

2.  The Mixed-Motives Proof Structure
Desert Palace, Inc. v. Costa
Notes
The Elusive Nature of Discrimination

3. Intentional Discrimination Class Claims: Pattern or Practice and the BFOQ
Introductory Note
a.  Pattern or practice claims
Casebook discussion



b.  The BFOQ defense
Introductory Note
UAW v. Johnson Controls, Inc.
Notes

Disparate Impact Claims and Their Relation to Other Theories of Discrimination
Griggs. v. Duke Power Co.

Notes

EEOC v. Joe’s Stone Crab, Inc.

Notes

Sexual Harassment Law
Meritor Savings Bank, FSB v. Vinson
Notes

Disability Discrimination: The Americans with Disabilities Act
Introductory Note

1.  Defining Disability
Sutton v. United Air Lines, Inc.
Notes

2. The Duty to Accommodate
US Airways, Inc. v. Barnett
Notes

National Origin Discrimination
Introductory Note

Garcia v. Spun Steak Co.
Notes

Age Discrimination
Casebook discussion

Antidiscrimination and Accommodation Models
Christine Jolls, Antidiscrimination and Accommodation, 115 Harvard Law Review
643 (2001) (excerpts) (Supplementary Materials)

Other Workplace Issues

1.  The FMLA and Work and Family Issues
Introductory Note
a.  The statutory provisions
Casebook discussion



b.  The implications of the FMLA
Joan Williams, Our Economy of Mothers and Others: Women and
Economics Revisited
Michael Selmi and Naomi Cahn, Caretaking and the Contradictions of
Contemporary Policy
Notes
c.  Stereotypes about working mothers
Back v. Hastings on Hudson Union Free School District
Notes

2. Diversity in the Workplace
Casebook discussion

PART FOUR. GOVERNMENT INTERVENTION FOR THE PUBLIC GOQOD:
LEGISLATING A SAFETY NET

Introductory Note
CHAPTER 11. THE REGULATION OF WAGES AND HOURS
Introductory Note

A. Historical Origins
Introductory Note

1. The Short Hours Movements
Scott D. Miller, Revitalizing the FLSA

2.  Early Protective Legislation and the Judicial Response
Notes

B. The FLSA: Minimum Wage and Overtime Provisions
1.  The Basics
Casebook discussion

2. Who Is Covered?
a.  Individual or enterprise coverage of employees
Casebook discussion
b.  The existence of an employment relationship
Casebook discussion
c.  Exemptions from coverage
Casebook discussion



Reconsidering the FLSA’s Efficacy as a Wealth Redistribution Mechanism
Introductory Note

1. Impact of the Minimum Wage

Scott D. Miller, Revitalizing the FLSA

Notes

Daniel Shaviro, The Minimum Wage, the Earned Income Tax Credit, and
Optimal Subsidy Policy

Richard B. Freeman, What Will a 10%...50%...100% Increase in the
Minimum Wage Do?

Notes

2. An Alternative: Living Wage Laws
Introductory Note
RUI One Corporation v. City of Berkeley
Notes

The Overtime Bargain: Time, Money and Class Status
Introductory Note

1. Worktime: Increasing or Decreasing?
Casebook discussion

2. Public Sector Employment and “Comp” Time
Casebook discussion

3. High-End Exemptions: White-Collar Employees and Computer Professionals
Introductory Note
a.  The 2004 regulations
Casebook discussion
b.  Application
i. Executive employees
Scherer v. Compass Group, USA, Inc.
ii.  Administrative employees
Introductory Note
Robinson-Smith v. Government Employees Insurance
Company
iii.  Professional employees
Casebook discussion
iv.  Computer professionals
Introductory Note
Martin v. Indiana Michigan Power Co.
c.  The FLSA’s class line-drawing function
Deborah C. Malamud, Engineering the Middle Classes: Class Line-
Drawing in New Deal Hours Legislation
Notes



CHAPTER 12. HEALTH AND PENSION PLANS - ERISA REGULATION
Introductory Note

A. Antidiscrimination Under Section 510
McGann v. H & H Music Co.
Notes

B.  Retiree benefits
Sprague v. General Motors Corp.
Notes

C. Employer-Provided Health Insurance: Time for a Change?
Casebook discussion

SUPPLEMENTARY UNIT. UMEMPLOYMENT INSURANCE

A. Involuntary Versus Voluntary Job Loss
Jones v. Review Board (Supplementary Materials)
Jensen v. Siemsen (Supplementary Materials)

B. Disqualification for Willful Misconduct
McCourtney v. Imprimis Technology (Supplementary Materials)
Primecare Med. v. Unemployment Comp. Board of Review (Supplementary
Materials)

CHAPTER 13. HEALTH AND SAFETY
Introductory Note

A.  Workers’ Compensation
1. The Origins of Workers® Compensation Laws
Introductory Note
a.  The common law approach
Farwell v. The Boston and Worcester Rail Road Corp.
Notes
b.  The compensation acts
Introductory Note
Arthur Larson, The Nature and Origins of Workmen’s Compensation
New York Central Railroad Co. v. White
Notes

2.  Basic Benefits and Coverage
Introductory Note
a.  Benefits and procedures
Casebook discussion

10



b.  Who is an employee?
Ware v. Industrial Commission
Notes
c.  “Arising out of and in the course of employment”
Introductory Note
Prows v. Industrial Commission of Utah
Notes
Houser v. Bi-Lo, Inc.
Notes

3. Exclusivity of Remedies

a.  The fundamental bargain
Eckis v. Sea World Corp.
Notes

b.  Exception for intentional acts
Introductory Note
Whitaker v. Town of Scotland Neck
Notes

C. Non-physical torts
Introductory Note
Cole v. Fair Oaks Fire Protection District
Notes

B. OSHA
Introductory Note

1.  The Structure of the Statute
a.  Promulgating standards
Introductory Note
I. Ergonomics standards
Casebook discussion
ii.  Other enforcement means
Casebook discussion
b.  Inspection and enforcement scheme
Casebook discussion

2. The General Duty Clause

Caterpillar, Inc. v. Occupational Safety and Health Review Commission
Notes

3.  Employee Rights
Whirlpool Corp. v. Marshall, Secretary of Labor
Notes

C. Reflections on Worker Safety
Casebook discussion
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PART FIVE. SYSTEMS OF JUSTICE: PUBLIC VERSUS PRIVATE
CHAPTER 14. ARBITRATION OF WORKPLACE DISPUTES
Introductory Note

A. Industrial Pluralism Meets Statutory Protection of Individual Rights: The Problem
of Overlapping Remedies
Alexander v. Gardner-Denver Co.
Notes

B. Individual Statutory Rights and Freedom of Contract in the Non-Union Setting:
Predispute Waivers of Statutory Forum Rights
Gilmer v. Interstate/Johnson Lane Corp.
Notes

C. Limitations on the Enforceability of Arbitration Agreements
Introductory Note

1.  Due Process Considerations
Introductory Note
Cole v. Burns International Security Services
Notes
Equal Employment Opportunity Commission v. Waffle House, Inc.
Notes

2. Limitations on Enforceability Stemming from Contract Law Principles
Introductory Note
Hooters of America, Inc. v. Phillips
Armendariz v. Foundation Health Psychcare Services, Inc.
Notes

D. Reprise: Reconsidering Mandatory Predispute Arbitration
Katherine Van Wezel Stone, Mandatory Arbitration of Individual Employment
Rights: The Yellow Dog Contract of The 1990s
Theodore J. St. Antoine, Gilmer in the Collective Bargaining Context
Samuel Estreicher, Saturns for Rickshaws: The Stakes in the Debate Over Predispute
Employment Arbitration Agreements
Notes

CONCLUSION: THE GLOBALIZED LABOR MARKET

Introductory Note

Frances Lee Ansley, Rethinking Law in Globalization Labor Markets
Hoffman Plastic Compounds, Inc. v. NLRB

Notes
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