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I.	 Introduction
Bankruptcy is a rarity in modern American 

regulation: It is a major federal program that is 
administered exclusively through adjudication, 
without a central rulemaking agency to establish 
substantive regulations and to issue authoritative 
constructions of the principal statute. Perhaps for 
this reason, bankruptcy judges and lawyers spend 
considerably less time than their counterparts in 
other fields worrying about bread-and-butter ad-
ministrative law issues, such as the procedural 
and substantive validity of agency rules, the ap-
propriate level of judicial deference to agency 
decisions, and the like. In the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 
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(BAPCPA), Congress (perhaps unintentionally) 
thrust bankruptcy lawyers and judges into the ad-
ministrative law thicket by giving the determina-
tions of a previously unrelated federal agency, the 
Internal Revenue Service (IRS), binding effect in 
individual Chapter 7 and Chapter 13 bankruptcy 
cases. This unusual statutory scheme raises a num-
ber of difficult administrative law problems that 
bankruptcy practitioners will have to address. The 
purpose of this essay is to provide a brief survey 
of the administrative law aspects of the BAPCPA 
regime, to sketch some of the main administra-
tive law problems that are likely to come up in 
bankruptcy cases, and to suggest some possible 
approaches to these problems.

A bit of preliminary explanation is in order for 
those who do not regularly deal with consumer 
bankruptcy issues. Prior to BAPCPA, 11 U.S.C. 
§ 707(b) required dismissal of a Chapter 7 petition 
if the bankruptcy judge found that “the granting of 
relief would be a substantial abuse” of Chapter 7, 
and bankruptcy judges had generally interpreted this 
language as authorizing consideration of the total-
ity of the debtor’s circumstances. Similarly, under 
the pre-2005 version of 11 U.S.C. § 1325(b)(2)(A), 
upon objection to confirmation, a Chapter 13 re-
payment plan had to commit all of a debtor’s “pro-
jected disposable income” to plan payments, where 
“projected disposable income” was defined as in-
come “not reasonably necessary” for maintaining 
or supporting the debtor or dependents. This provi-
sion gave bankruptcy judges considerable discre-
tion in determining what, if anything, an individual 
debtor could afford to devote to paying off debts.

BAPCPA was intended, among other things, 
to make Chapter 7 and Chapter 13 bankruptcy 
proceedings more rule-based. Most important-
ly for present purposes, the revised version of 

11 U.S.C. § 707(b) instructs bankruptcy judges 
to presume abuse of Chapter 7 if the debtor’s 
monthly income, after netting out certain per-
missible expenses, exceeds a specified monetary 
threshold. Furthermore, the revised version of 
11 U.S.C. § 1325(b) mandates that projected dis-
posable income for debtors with current monthly 
income (CMI) greater than applicable median 
family income is to be calculated after netting 
out allowable expenses, which in turn are to be 
determined in accordance with § 707(b). Thus, 
expense allowance calculations under § 707(b) 
are crucial for determining an individual debt-
or’s access to Chapter 7 and a debtor’s continu-
ing repayment obligations following a Chapter 
13 petition.

For most types of expense, however, the revised 
§ 707(b) neither specifies precise allowances nor 
provides a method for litigants or parties to calcu-
late these allowances. Rather, BAPCPA incorpo-
rates by reference so-called “National Standards,” 
“Local Standards,” and categories of “Other 
Necessary Expenses” (hereinafter collectively 
“IRS Standards” or “Standards”) issued by the 
IRS. Specifically, 11 U.S.C. § 707(b)(2)(A)(ii)(I) 
instructs: “The debtor’s monthly expenses shall be 
the debtor’s applicable monthly expense amounts 
specified under the National Standards and Local 
Standards, and the debtor’s actual monthly expens-
es for the categories specified as Other Necessary 
Expenses issued by the Internal Revenue Service 
for the area in which the debtor resides.”1

The first remarkable thing about this scheme is 
that the IRS Standards had not, prior to BAPCPA, 
had any particular relevance to bankruptcy pro-
ceedings.2 The IRS publishes the Standards for 
use in collection disputes with delinquent taxpay-
ers. Simplifying somewhat, when a taxpayer owes 
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substantial back taxes to the federal government 
and there is some question of a taxpayer’s abil-
ity to pay those taxes, the taxpayer may propose 
an “offer-in-compromise” to pay some amount 
less than the liability the IRS seeks to collect.3 
Alternatively, a taxpayer who owes substantial 
back taxes to the federal government may propose 
an installment agreement to pay the taxes owed 
over time.4 If the IRS accepts either proposal, then 
the taxpayer’s debt to the government is considered 
settled. Because of the volume of such proposals, 
and to provide consistency,5 the IRS has laid out 
in publicly-available documents the method that 
it will presumptively apply in evaluating offers-
in-compromise and installment agreement pro-
posals.6 Because this method takes into account 
what the taxpayer can afford to pay, it includes 
estimated living expenses in different categories. 
Basically, the Standards consist of a database with 
different categories of expense (broken down by 
region in the case of the Local Standards), and a 
dollar amount connected to each one.7 The “IRS 
Standards” referenced in BAPCPA are these ex-
pense estimates.

Arguably, BAPCPA uses the IRS Standards for 
a purpose similar to that for which the IRS de-
veloped the Standards in the first place. In both 
cases, a government entity must determine how 
much an individual can afford to devote to pay-
ing off debt. This similarity may explain why 
BAPCPA’s drafters decided to use the IRS’s num-
bers. Nevertheless, the IRS originally published 
the Standards solely for use in evaluating offers-in-
compromise and installment agreement proposals 
from delinquent taxpayers, without any particular 
attention to how the Standards would or should 
be used in bankruptcy proceedings. Furthermore, 
in the tax context the Standards serve as only a 
starting point for financial analysis. Although the 
IRS generally follows the Standards, it is legally 
obligated only to consider the Standards in each 
case, not to adhere to them as absolutes. Because 
of BAPCA, however, the IRS Standards now have 
an important, direct, and arguably nondiscretion-
ary effect on Chapter 7 and Chapter 13 bankrupt-
cy cases.

This unusual arrangement—in which a statute 
regulating one substantive area cross-references 

documents promulgated by an unrelated adminis-
trative agency to deal with a different substantive 
area—presents bankruptcy judges with a set of 
unfamiliar and difficult administrative law ques-
tions. Three such questions are especially salient. 
The first is whether, or to what extent, bankruptcy 
courts ought to defer to IRS statements, contained 
in documents other than the Standards themselves, 
about how the Standards should be applied. The 
second question is whether the IRS may alter 
the Standards for taxpayer settlement purposes 
but not bankruptcy purposes, or vice versa. The 
third question concerns the procedures that the 
IRS must use when it changes the Standards, es-
pecially in light of the fact that these Standards 
now have an apparently binding effect in Chapter 
7 and Chapter 13 bankruptcy cases.

This short essay will explain, from the stand-
point of administrative law, the difficulties that 
these issues present, and suggest a few possible 
(and in some cases competing) administrative law 
theories for thinking about them. Part II consid-
ers the preliminary question of what sort of legal 
instrument the IRS Standards actually are from 
the administrative law perspective—a question 
that itself turns out to be difficult to answer, but 
that directly affects how these Standards should 
be treated by bankruptcy courts—as well as some 
of the implications of that determination. Part III 
then considers different approaches to each of 
the three substantive questions raised above: the 
appropriate degree of deference by bankruptcy 
courts to how the IRS interprets and applies the 
Standards in tax cases, the permissible degree of 
divergence between the Standards applied in tax 
and bankruptcy cases, and the procedures that the 
IRS must use when altering the Standards. Part IV 
offers concluding thoughts.

II.	 What Are the IRS Standards?

A.	 The Basic Statutory and Doctrinal 
Administrative Law Framework

The Administrative Procedure Act (APA) pro-
vides both default procedural requirements for 
federal agency actions and standards for judicial 
review thereof. Congress may impose or agencies 
may adopt additional procedural requirements be-
yond the APA-mandated “floor,” but courts gen-
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erally cannot.8 Congress can also relax or modify 
APA procedural requirements, but according to 
APA § 559, such congressional modification or re-
laxation of APA procedures must be express.9

B.	 Agency Rulemaking Under the APA

Section 553 of the APA lays out the default 
procedural requirements for agencies to use in 
promulgating rules.10 This § 553 process, known 
as “notice-and-comment rulemaking,” requires 
public notice of a proposed rulemaking through 
publication in the Federal Register, followed by 
an opportunity for interested persons to submit 
written comments, and also requires that final 
regulations be accompanied by a “concise general 
statement of their basis and purpose”—a state-
ment that, in practice, is more typically lengthy 
and detailed than concise and general.11 A rule 
adopted through this process will not be effective 
until at least 30 days after it is published in the 
Code of Federal Regulations (CFR).12

APA § 553(b) in turn provides several excep-
tions from § 553’s notice-and-comment require-
ments, two of which are relevant here: § 553 pro-
cedures do not apply to interpretative rules or to 
“general statements of policy.”13 Because notice-
and-comment rulemaking is, in practice, quite 
burdensome for agencies,14 understanding the 
scope of these exceptions is critical.

1.	 Legislative Rules

Agency regulations subject to the default pro-
cedural requirements of APA § 553 generally are 
referred to as “legislative rules.”15 Most federal 
agencies are authorized by statute to promulgate 
regulations to implement some general statutory 
directive or purpose. If procedurally valid, such 
regulations or rules carry the force and effect of 
law unless they are “arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with 
law.”16

Following the Supreme Court’s decision in 
Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc.,17 reviewing courts are obligated to 
grant strong deference to statutory interpretations 
contained in legislative rules. Chevron counsels 
that, where a statute gives an agency the power 
to promulgate legally binding rules, Congress has 

implicitly expressed a preference for the agency, 
rather than the courts, to possess primary respon-
sibility for resolving statutory gaps and ambi-
guities.18 Although much scholarly ink has been 
spilled over the nature and scope of Chevron def-
erence, this much is clear: Where Chevron applies, 
a reviewing court must defer to a reasonable inter-
pretation of an ambiguous statute by the adminis-
tering agency, and legislative rules promulgated 
through notice-and-comment rulemaking are the 
prototypical example of agency action to which 
Chevron applies.19

2.	 “Interpretative” Rules

Loosely, an interpretative rule announces the 
agency’s interpretation of a statute or regulation but 
is not legally binding on regulated parties.20 In prac-
tice, it is not always easy to figure out how to cate-
gorize a given rule, and the APA offers no guidance 
for determining when a rule qualifies as interpreta-
tive rather than legislative. Sometimes an agency 
will label a rule “interpretative” or “legislative,” 
but because agencies have an incentive to avoid the 
burden of notice-and-comment rulemaking proce-
dures, the agency’s label is not dispositive.21 Courts 
therefore have had to develop standards for distin-
guishing legislative and interpretative rules—that 
is, for identifying when a rule in fact carries the 
force and effect of law, notwithstanding agency 
suggestions to the contrary.22

Although the doctrine is somewhat muddled, 
the dominant standard looks for the presence of 
several factors demonstrating that a rule is legally 
binding.23 The relevant factors have evolved over 
time and vary somewhat among circuits,24 but the 
principal considerations include: whether the rule 
is necessary to support an enforcement action, 
confer benefits, or impose obligations;25 whether 
the statute is too open-ended to effectuate only 
with interpretative rules;26 and whether the rule in 
question repudiates or amends another legislative 
rule.27 Other factors, used by some circuits, seek 
to discern the agency’s contemporaneous intent 
with the rule.28

The distinction between legislative and inter-
pretative rules is even more complicated in the tax 
context. Outside the tax area, courts and scholars 
have accepted the notion that legislative rules may 
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arise both from delegations of specific authority to 
accomplish a congressionally identified goal and 
from delegations of general authority to promul-
gate rules and regulations as necessary to admin-
ister the statute.29 This was not always the conven-
tional view, however. In the early 20th century, the 
prevailing consensus was that regulations issued 
pursuant to a delegation of general rulemaking au-
thority could only be interpretative rules, because 
treating such regulations as legislative rules would 
offend the nondelegation doctrine.30 This view has 
been discarded, along with the strong version of the 
nondelegation doctrine on which it was based, in 
other areas of administrative law.31 Yet many in the 
tax community persist in the belief that regulations 
promulgated under the Internal Revenue Code’s 
general authority rulemaking grant are interpreta-
tive, not legislative.32

Categorizing a rule as legislative or interpreta-
tive not only determines whether the agency must 
satisfy the public notice and comment require-
ments of APA § 553—a burdensome process that 
agencies may seek to avoid. This distinction is also 
relevant for the scope of judicial deference to a le-
gal interpretation announced in a rule. Recently, 
the Supreme Court held in United States v. Mead 
Corp.33 that agency interpretations of statutes are 
entitled to strong Chevron deference only if they 
carry the force and effect of law. Consequently, 
when an agency announces its interpretation of a 
statute in an interpretative rule, courts will typi-
cally evaluate this interpretation under the less def-
erential standard of review announced in Skidmore 
v. Swift & Co.,34 which calls upon a reviewing court 
to evaluate the extent to which an agency’s legal in-
terpretation is entitled to deference through a series 
of factors: “the thoroughness evident in its consid-
eration, the validity of its reasoning, its consistency 
with earlier and later pronouncements, and all those 
factors which give it power to persuade, if lacking 
power to control.”35

By contrast, where interpretative rules reflect 
an agency’s interpretation of its own regulations, 
rather than of a congressional statute, the prevail-
ing view is that the highly deferential standard of 
Auer v. Robbins36 or Bowles v. Seminole Rock & 
Sand Co. applies.37 According to this standard, 
which is roughly equivalent to Chevron in terms 

of the level of judicial deference, an agency’s in-
terpretation of its own regulations is “controlling 
unless ‘plainly erroneous or inconsistent with the 
regulation.’”38 The Auer/Seminole Rock standard 
is controversial for several reasons, not least be-
cause it appears to give the agency an incentive to 
promulgate vague legislative rules that it can later 
interpret informally without the burden of public 
notice and comment.39 Hence, courts have occa-
sionally declined to apply Auer/Seminole Rock 
deference to interpretations of agency regulations 
that merely reiterate statutory language or are 
themselves overly vague and ambiguous.40 Other 
courts and scholars advocate Skidmore deference 
for these interpretative rules.41

3.	  Policy Statements

As noted above, § 553(b) exempts general state-
ments of policy from § 553’s notice and comment 
requirements.42 The APA offers no definition for 
the policy statement category. As with interpreta-
tive rules, the doctrinal distinction between leg-
islative rules and policy statements is confusing, 
but the principal distinction is that policy state-
ments, like interpretative rules, lack the force 
and effect of law. Given this similarity, the line 
between the interpretative rule and policy state-
ment categories is often blurred.43 In theory, the 
difference is that an interpretative rule articulates 
the agency’s interpretation of particular statutory 
or regulatory language, while a policy statement 
announces how the agency intends to exercise its 
discretion, especially with respect to enforcement 
actions.44 Internal agency manuals that do not di-
rectly interpret statutory language but neverthe-
less guide government officials in administering 
government programs often fall within this cat-
egory.45 Nevertheless, because neither interpreta-
tive rules nor policy statements must satisfy the 
procedural requirements for notice-and-comment 
rulemaking, the practical implications of the dis-
tinction are limited.

C.	 What Are the IRS Standards?

The IRS developed its Local and National 
Standards in 1997 to encourage uniformity in 
evaluating offers in compromise and installment 
agreement proposals.46 The IRS originally issued 
the standards informally as a matter of policy. That 
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is, at the time the standards were initially promul-
gated, the IRS had broad discretion regarding how 
it would settle disputes with delinquent taxpay-
ers, and the Standards were an announcement to 
the public of how the IRS intended to exercise its 
discretion. At least at the moment the Standards 
were first issued, then, it would seem that they 
would best be categorized as general statements 
of policy not subject to § 553’s notice and com-
ment requirements.

In 1998, however, Congress enacted legisla-
tion revising I.R.C. § 7122 to require the Treasury 
Department to maintain and use the Standards in 
evaluating offers-in-compromise. I.R.C. § 7122(d) 
currently provides the following:

(1)  In general.—The Secretary shall pre-
scribe guidelines for officers and employees 
of the Internal Revenue Service to determine 
whether an offer-in-compromise is adequate 
and should be accepted to resolve a dispute.

(2)  Allowances for basic living expenses.—

(A)  In general.—In prescribing guide-
lines under paragraph (1), the Secretary 
shall develop and publish schedules of 
national and local allowances designed 
to provide that taxpayers entering into a 
compromise have an adequate means to 
provide for basic living expenses.

(B)  Use of schedules.—The guidelines 
shall provide that officers and employ-
ees of the Internal Revenue Service shall 
determine, on the basis of the facts and 
circumstances of each taxpayer, whether 
the use of the schedules published under 
subparagraph (A) is appropriate and shall 
not use the schedules to the extent such 
use would result in the taxpayer not hav-
ing adequate means to provide for basic 
living expenses.47

Subsequently, the Treasury Department adopted 
Treasury Regulation § 301.7122-1(c), a legally-
binding regulation, interpreting I.R.C. § 7122(d).48 
Treasury Regulation § 301.7122-1(c) says that 
“guidelines published by the Secretary on national 
and local expense standards will be taken into ac-
count” in evaluating the facts and circumstances 

of taxpayers’ basic living expenses and taxpayers’ 
ability to pay their taxes.49

The language of both the statute and the regula-
tion is an interesting combination of mandatory 
requirement and case-by-case discretion. The IRS 
is obligated by Congress’s use of “shall” to de-
velop and publish the Standards, and IRS agents 
are required by Treasury’s use of “will” to con-
sider the Standards in evaluating offers in com-
promise.50 Yet, the statutory and regulatory lan-
guage, as well as informal IRS interpretations, 
all clearly consider the Standards as merely the 
starting point for IRS analysis, rather than as dis-
positive.51 Deviations from the Standards must 
be documented and justified by a case-by-case 
evaluation of each taxpayer’s facts and circum-
stances.52 In one internal memorandum, the IRS 
rejected a proposal for standardizing deviations 
for state income tax liabilities as inconsistent with 
the case-by-case evaluative model.53 Perhaps be-
cause of the high threshold for deviating from the 
Standards, practitioners have accused the IRS of 
applying the Standards inflexibly in practice.54

One could argue that, whatever the Standards 
were in 1997 when they were first issued, they are 
now legislative rules for APA purposes. The con-
gressional and regulatory mandate that the IRS 
must maintain and take into account the Standards 
in evaluating officers-in-compromise lend the 
Standards a degree of legal force. The fact that 
the Code and related regulations also leave the 
IRS with considerable discretion does not negate 
the Standards’ mandatory role in the process. In 
short, one could argue that allowing exceptions 
from the otherwise mandated and broadly-appli-
cable Standards does not render those Standards 
legally nonbinding. The claim that the IRS rarely 
deviates from the Standards in practice further 
buttresses the argument that they carry the force 
of law in the tax context. On that interpretation, 
despite their origin and their characterization by 
the IRS, the Standards are now legislative rules. 
If so, then the Standards would be subject to the 
procedural requirements of APA § 553, and the 
IRS could alter them only by employing the no-
tice-and-comment process—something the IRS 
has historically not done.
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On the other hand, one might continue to char-
acterize the IRS Standards as policy statements 
(or perhaps interpretative rules interpreting I.R.C. 
§ 7122(d)(2)(A)), even after the 1998 amendment 
to the Internal Revenue Code. First, even though 
the agency’s own characterization of its actions is 
not dispositive, it does carry some weight; and the 
IRS has continued to characterize the Standards 
as general policy statements and to treat them as 
such for more than 10 years without any congres-
sional objection. Furthermore, the authority of 
the IRS to deviate from the Standards appears at 
least facially to be quite broad, adding credence 
to the argument that the Standards are merely 
nonbinding guidance. On this view, I.R.C. § 7122 
merely requires the IRS to provide general guid-
ance—that is, it removes the agency’s discretion 
to abstain from publishing any information about 
the presumptions it will use when evaluating of-
fers-in-compromise; but the 1998 amendment to 
I.R.C. § 7122 did not thereby convert that guid-
ance into legislative rules.

In addition to the question of how to categorize 
the IRS Standards themselves, there is the related 
question of how to categorize informal statements 
by the IRS, in the Internal Revenue Manual (IRM) 
and elsewhere, that elaborate how the numbers 
contained in the Standards are to be applied in dif-
ferent circumstances. One could conceivably view 
these additional statements as part of the Standards 
themselves—that is, one might assert that the 
“Standards” include both the expense allowances 
in the database and whatever subsequent additional 
guidance the IRS provides as to how it intends to 
apply those allowance amounts in taxpayer settle-
ment negotiations. This view seems unlikely, how-
ever, given that common practice appears to be to 
use “Standards” to refer only to the numbers them-
selves. Alternatively, one could consider the addi-
tional statements either as interpretative rules (on 
the view that these other statements “interpret” the 
meaning of the numbers contained in the Standards) 
or as general policy statements (on the view that 
these statements constitute additional guidance 
from the IRS as to how it will exercise its statutory 
discretion). In other words, IRS statements in other 
documents that elaborate on how the Standards are 
to be applied in taxpayer disputes might be catego-

rized as an agency’s interpretation of its own regu-
lations, or as additional (noninterpretative) policy 
statements covering the same general set of cases.

While this brief survey of general administra-
tive law doctrine and its application to tax law 
may not seem to have immediate relevance for 
bankruptcy, BAPCPA has made these issues sa-
lient for bankruptcy practitioners struggling with 
the proper application of § 707(b) in Chapter 7 
and Chapter 13 cases. The next section elaborates 
some of the main problems that either have arisen, 
or are likely to arise, in this context.

III.	Administrative Law Problems and Questions

A.	 To What Extent Should Bankruptcy Courts 
Defer to IRS Interpretations of the Standards?

As noted above, while the IRS Standards them-
selves are just dollar figures attached to different 
expense categories, the IRS has provided a fuller 
explanation of how it uses these numbers in other 
documents, including the IRM. This gives rise to 
the following problem: In performing calcula-
tions pursuant to § 707(b), should a bankruptcy 
court look only to the IRS Standards themselves, 
or should the court look to other IRS statements 
regarding how the Standards are to be applied in 
the taxpayer context? Some courts and commen-
tators have framed this issue in terms of whether a 
bankruptcy court should “defer” to the IRS’s “in-
terpretation” of the Standards.55

This issue has already arisen repeatedly with 
respect to debtors who own a vehicle or a resi-
dence outright, without any lien. The IRS Local 
Standards include an allowance for “vehicle 
ownership cost” (and a separate allowance for 
“vehicle operating cost”); the Local Standards 
similarly include a “mortgage/rental expense” al-
lowance for the debtor’s household. The IRS has, 
however, explained—in the IRM and elsewhere—
that the expense allowances listed under the Local 
Standards apply only if the taxpayer actually has 
the expense.56 Thus, the IRS treats the numbers 
listed in the Local Standards as caps. For exam-
ple, if a delinquent taxpayer owns and is making 
installment payments on a vehicle, the IRS will 
deduct an amount up to the amount listed in the 
Local Standards when determining what the tax-
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payer can presumptively afford to repay under the 
Local Standards. However, if the taxpayer owns 
the vehicle outright, or if vehicle debt payments 
are below the applicable allowance listed in the 
Local Standards, then the IRS will only deduct 
the taxpayer’s actual vehicle ownership expense, 
rather than the full amount listed in the Local 
Standards.

The question that has divided the bankruptcy 
courts concerns the appropriate approach to fol-
low when calculating expense allowances pursu-
ant to § 707(b). Recall that this section says that 
allowable expense deductions in Chapter 7 and 
Chapter 13 cases shall be the “applicable monthly 
expense amounts specified under the National 
Standards and Local Standards.” Does this mean 
that bankruptcy courts are to apply the dollar 
amounts listed in the Standards, without regard to 
whether the IRS would grant the full deductions 
when evaluating an offer-in-compromise, or 
does it mean that bankruptcy courts are to apply 
the IRS Standards in the same way that the IRS 
would apply them—granting full deductions for 
the categories listed under the Local Standards 
only if the debtor’s actual expenses in that cat-
egory equaled or exceeded the figure listed in 
the Standards, and otherwise allowing a deduc-
tion only for the debtor’s actual expense in that 
category?57

This question might be framed strictly as a 
question of statutory interpretation, without any 
need to refer to administrative law deference prin-
ciples. On this view, the question is whether the 
statutory language—particularly the word “ap-
plicable”—means that the bankruptcy courts are 
supposed to use the numbers in the IRS Standards 
without reference to how they would be applied 
in the taxpayer context (on the logic that “applica-
ble monthly expense amounts” mean the expense 
amounts listed in the Standards for the applica-
ble category, e.g., vehicle ownership), or that the 
bankruptcy courts are supposed to use the num-
bers listed in the Standards only when the IRS 
would also use those numbers (on the logic that 
“applicable monthly expense amounts” mean the 
expense amounts that the IRS would deem appli-
cable when it employed the standards in a taxpay-
er case). Indeed, several of the bankruptcy courts 

to have considered the question have framed it 
primarily as an issue of statutory interpretation, 
turning on the best reading of the text and, in some 
cases, the purposes of BAPCPA and its legislative 
history. When the issue is framed this way, it does 
not appear that the issue is properly thought of as 
whether bankruptcy courts should “defer” to the 
IRS; rather, the issue is whether the “applicable” 
amount is the amount listed in the Standards or 
the amount the IRS would use when employing 
the Standards.

To put the same point in a slightly different way, 
the deference issue only comes up if the state-
ments in the IRM and other documents regarding 
the proper application of the Standards are viewed 
as “interpretations” of the Standards. But the lan-
guage in these sources need not be so viewed. 
One could, for example, take the position that the 
IRS elaborations on the appropriate application of 
the Standards are, at least for § 707(b) purposes, 
part of the Standards themselves, in which case 
the statutory command that bankruptcy courts ap-
ply the IRS Standards would by definition require 
them to apply IRS interpretations and instructions 
contained elsewhere. For reasons stated earlier, 
however, this theory is not particularly plausible, 
given that in virtually all other contexts the terms 
“Local Standards” and “National Standards” are 
used to refer only to the data tables provide by 
the IRS, rather than to the larger set of guidance 
materials that explain how the IRS will evalu-
ate offers-in-compromise. An alternative theory, 
which leads to an opposite result, is that the IRM 
and other statements are merely separate policy 
statements in which the IRS explains how it will 
apply the Standards in taxpayer settlement cases. 
That theory would tend to support the view that 
bankruptcy courts should give little or no weight 
to IRS statements regarding the application of 
these standards, because BAPCPA instructs the 
bankruptcy courts only to refer to the Standards 
themselves, not to other IRS guidance docu-
ments.

Language in some bankruptcy court opinions, 
however, has framed this issue at least partly in 
terms of the degree to which bankruptcy courts 
should “defer” to the IRS’s “interpretation” of the 
Standards. Some courts have argued that it would 
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be absurd to ignore existing administrative inter-
pretations of the document that Congress has man-
dated the bankruptcy courts to employ.58 Other 
courts have rejected this argument on the ground 
that the IRS has no special expertise in bankrupt-
cy and does not administer the Bankruptcy Code, 
and so while bankruptcy courts are obligated by 
statute to apply the IRS Standards, they are not in 
any way obligated to defer to how the IRS would 
interpret or apply those Standards in a tax dis-
pute.59

Let us proceed, then, on the provisional as-
sumption that the legal question in these cases 
may be appropriately framed as whether bank-
ruptcy courts should defer to the IRS’s inter-
pretation of the Standards when applying those 
Standards in bankruptcy cases. To make this a bit 
more precise, one can put the issue this way: The 
IRS Standards list “Allowable Living Expenses” 
for different expense categories. These numbers 
could be interpreted either as fixed deductions or 
as caps; their actual meaning is ambiguous. If a 
bankruptcy court had nothing else to go on, let us 
suppose that this court would conclude, in light 
of conventional interpretive techniques, that these 
numbers should be treated as fixed amounts, not 
caps. However, the IRM makes clear that the IRS 
thinks that at least some of these numbers should 
be interpreted as caps, not fixed amounts. The 
question that the court must then resolve is the 
degree to which it should defer to the IRS’s inter-
pretation of what these numbers signify.

On this characterization of the legal issue, it 
would seem that the IRM statements should be 
viewed as “interpretative rules,” on par with an 
agency’s interpretation of its own regulations. 
Even accepting this categorization, however, it 
not clear what conclusion ought to follow. One 
might contend that if the IRM directives are 
equivalent to an agency’s interpretation of its 
own regulations, then bankruptcy courts ought 
to follow the traditional deference principles an-
nounced in the Auer/Seminole Rock line and give 
substantial weight to the IRS’s interpretation of 
its own regulations, rejecting that interpretation 
only if it is plainly contrary to the text of the 
regulation or the statute. On the other hand, one 
might reasonably argue that the traditional basis 

for Auer/Seminole Rock deference is lacking in 
this context, because the IRS lacks expertise in 
bankruptcy and announced its interpretation of 
the Standards in a very different context—both 
because of the difference in substantive area and 
because in the tax context the Standards are a 
presumptive starting point rather than a legally 
binding mandate—which makes it implausible 
to suppose that Congress implicitly granted the 
IRS the authority to elaborate rules for bankrupt-
cy cases by elaborating its interpretation of the 
Standards.

The choice between these approaches turns on 
three basic tensions. First, the question of the ap-
propriate degree of deference by bankruptcy courts 
to IRS interpretations announced in the tax context 
pits the interest in consistency across areas against 
the interest in appropriate tailoring to context. A 
second, related point concerns the interest in agen-
cy expertise, which is often invoked to justify def-
erence to agency interpretations. In this case, the 
IRS arguably has less bankruptcy-specific exper-
tise than the bankruptcy courts, which would imply 
less deference than would ordinarily be due under 
Auer/Seminole Rock. On the other hand, the IRS 
has considerably greater access to economic data, 
and more systematic experience dealing with this 
general class of problems, than do the bankruptcy 
courts. Third, the different possible justifications 
for Auer/Seminole Rock deference pull in opposite 
directions. Sometimes Auer/Seminole Rock defer-
ence is justified with the claim that the agency that 
drafted the regulation has a special insight into what 
they really mean.60 That view, which is sometimes 
advanced but sometimes disclaimed in the relevant 
case law,61 would suggest deferring to the IRS in 
this case. At other points, however, Auer/Seminole 
Rock is defended on the grounds that agencies have 
special, policy-based insight into how a particular 
regulation should apply in a particular regulatory 
context.62 That justification for Seminole Rock def-
erence is much less compelling in a case like this 
one, where the interpretation was developed for a 
context that is arguably quite different.
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B.	 May the IRS Standards for Tax and 
Bankruptcy Purposes Diverge?

A second issue which has not yet been liti-
gated, but which is likely to arise in the near fu-
ture, concerns the ability of the IRS to alter the 
Standards for purposes of taxpayer settlements 
but not for bankruptcy, or vice versa. Can the IRS 
announce that it is changing the numbers in vari-
ous expense allowance categories for tax admin-
istration purposes, but keeping the old numbers 
for use in bankruptcy? Can it alter the numbers 
used in bankruptcy but announce that it will con-
tinue using the old numbers when evaluating of-
fers-in-compromise? Or, to return to the question 
discussed in the preceding subsection, could the 
IRS announce that although the certain expense 
allowances would be treated as caps when calcu-
lating offers-in-compromise, they should be used 
as fixed deductions in bankruptcy cases? Or the 
reverse?

The question of whether the IRS has the author-
ity to create a divergence between the Standards 
used in the tax context and those used in the 
bankruptcy context is not merely a fanciful law 
professor’s hypothetical. Strikingly, the IRS has 
already announced that it will (at least temporar-
ily) use different sets of numbers in these different 
contexts. The IRS’s website includes a prominent 
disclaimer that the numbers provided there are to 
be used only for tax administration purposes; the 
site refers visitors to the U.S. Trustee Program’s 
website for expense information for use in bank-
ruptcy.63 Likewise, the U.S. Trustee website warns 
that the numbers found there are to be used only 
in completing bankruptcy forms, not for any tax 
administration purpose.64 There are differences, 
some of which are quite substantial, in the ex-
pense allowances for various categories between 
the two sites. Does the IRS have the authority to 
do this?

The answer to this question depends largely on 
how one interprets § 707(b), and more particularly 
the degree to which § 707(b) delegated authority 
to the IRS to develop rules for bankruptcy cases. 
On one reading of the statutory language—per-
haps the most straightforward reading—Congress 
did not delegate to the IRS any additional au-

thority to regulate bankruptcy. Rather, Congress 
simply commanded that bankruptcy courts use 
the same figures in administering Chapter 7 and 
Chapter 13 cases that the IRS uses in assessing 
offers-in-compromise. On this view, the IRS has 
no authority whatsoever to promulgate one set of 
numbers for use in bankruptcy and a different set 
of numbers for use in taxpayer settlements, be-
cause Congress in BAPCPA mandated that the 
numbers applied in each context are supposed 
to be the same. If that is correct, then the IRS’s 
statement that the figures it currently uses for tax 
administration are not to be used for bankruptcy 
calculations is beyond the IRS’s jurisdiction and 
is patently unlawful. Presumably, no matter what 
the IRS or the U.S. Trustee say on their websites, a 
debtor would be entitled (and required) to use the 
figures that the IRS has announced will apply in 
taxpayer cases.

The only way around this conclusion, it seems, 
would be to interpret BAPCPA as implicitly del-
egating to the IRS the authority to develop and 
announce Standards for use in bankruptcy. On 
this view, although the initial Standards would 
be the Standards that were in place at the mo-
ment BAPCPA came into force, the IRS would 
have the authority going forward to promulgate 
two separate sets of Standards: one for tax, and 
one for bankruptcy. On this view, the statement 
in § 707(b)(2)(A)(ii)(I) that the debtor’s monthly 
expenses shall be the applicable amounts “speci-
fied under the National Standards and Local 
Standards” vested the IRS with authority it pre-
viously did not have to develop and promulgate 
standards for bankruptcy cases.

While this theory would clearly allow for the 
divergence of the Standards applied in each of 
these two contexts, that reading of § 707(b) seems 
like an extraordinary stretch of the statutory lan-
guage that is hard to square with most conven-
tional interpretive principles. First, the statute 
refers only to the existing Standards; it says noth-
ing about granting the IRS new authority to is-
sue standards for bankruptcy. If Congress had 
intended such a result, the language in BAPCPA 
seems an oblique and obscure way to accomplish 
that goal. Additionally, the statute refers to the 
National and Local Standards, implying that there 
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is only one such set of standards. Furthermore, the 
IRS has never heretofore had any jurisdiction over 
bankruptcy, it lacks any specialized expertise in 
bankruptcy matters that would enable it to discern 
when the tax and bankruptcy expense allowances 
should diverge, and nothing else in BAPCPA ex-
pressly confers rulemaking authority on the IRS 
or otherwise expands its jurisdiction into bank-
ruptcy proceedings. These considerations further 
militate against construing BAPCPA as granting 
the IRS authority to develop two separate sets of 
standards for tax and bankruptcy. It seems much 
more plausible to read the statute as a directive that 
bankruptcy courts are to use whatever Standards 
the IRS uses for taxpayer settlement purposes, not 
as endowing the IRS with new authority to de-
velop a separate set of Standards for application 
in bankruptcy cases.

C.	 What Procedures Must the IRS Use If It 
Modifies the Standards?

A third issue, which has not yet been confronted 
directly but which is likely to arise in the future—
especially if courts conclude that the IRS cannot 
alter the Standards for tax purposes without si-
multaneously altering them for bankruptcy pur-
poses—concerns the procedure that the IRS must 
employ if and when it changes the Standards.

Prior to BAPCPA, courts and commentators 
typically assumed that the IRS Standards were 
interpretative rules or policy statements, and con-
sequently that the APA imposed minimal proce-
dural requirements on IRS modifications of the 
Standards. For reasons given in Part II of this essay, 
there is at least a colorable argument that the 1998 
amendments to the Internal Revenue Code in fact 
transformed the Standards into legislative rules. If 
that is the case, then even putting BAPCPA to one 
side, it would seem that the IRS cannot modify 
the Standards unless it employs the § 553 notice-
and-comment procedure—unless the IRS can 
successfully invoke one of the other exceptions 
to § 553 (which is unlikely given how narrowly 
those exceptions are typically construed), or can 
establish that in amending the Internal Revenue 
Code Congress also relaxed the procedural re-
quirements that would otherwise apply under the 
APA (which is difficult to square with § 559’s re-

quirement that modifications of APA procedures 
be express). So, if the 1998 amendments trans-
formed the Standards into legislative rules, then 
any attempt by the IRS to modify the standards 
without using § 553 procedures is vulnerable to 
invalidation on procedural grounds.

However, as noted in Part II, it is possible that 
the IRS Standards are not legislative rules (at least 
not for tax purposes)—and, indeed, this seems to 
be what most people involved in the tax area have 
implicitly assumed for the last decade. Even if we 
proceed on the assumption that the Standards are 
policy statements that lack the force and effect of 
law in the tax context, the enactment of BAPCPA 
makes the issue of procedural requirements con-
siderably harder, because the IRS Standards do 
have the force and effect of law in bankruptcy 
proceedings. So, the question arises: If the IRS 
Standards have the force of law under BAPCPA, 
can they still be treated as “interpretative rules” or 
“policy statements” for APA procedural purposes, 
or must they now be considered full-blown leg-
islative rules, subject to the full panoply of APA 
§ 553 procedural requirements? Both a “yes” an-
swer and a “no” answer to that question are prob-
lematic.

If BAPCPA is read as converting the IRS 
Standards from guidance documents (exempt 
from § 553) to legislative rules (covered by § 553), 
then any purported change to the Standards that 
did not comply with § 553 would be legally inval-
id. This conclusion has the desirable feature that 
critical, legally binding policy decisions are not 
made by an agency without any serious procedur-
al safeguards. Recall, after all, that although the 
IRS has a great deal of discretion to depart from 
the Standards in individual cases, most courts and 
commentators have read BAPCPA as not giving 
bankruptcy courts equivalent discretion to depart 
from the Standards when, in their view, the situ-
ation so warrants. The lack of a back-end escape 
hatch makes front-end scrutiny of otherwise bind-
ing rules all the more important. Imposing no-
tice-and-comment procedures on revisions to the 
IRS Standards would also guarantee that the IRS, 
which may not think carefully about the bankrupt-
cy implications of its Standards, will consider and 
respond to comments by interested parties that fo-
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cus on the bankruptcy implications of changes to 
the Standards. On the other hand, though, a judi-
cial determination that BAPCPA brought the IRS 
Standards within the ambit of § 553 would work a 
drastic and almost certainly unanticipated change 
in IRS practice. Subjecting the Standards to the 
§ 553 notice-and-comment procedure would sub-
stantially reduce IRS flexibility, might prompt 
the IRS to deviate from the Standards in a larger 
number of cases, and might thereby undermine 
the usefulness of the Standards for taxpayers. A 
court might reasonably be reluctant to construe 
the statute this way, especially when the statutory 
text does not clearly demand that result and it does 
not appear that Congress foresaw it.

Alternatively, BAPCPA might be read as hav-
ing no effect on the procedures used by the IRS in 
formulating or modifying the Standards. On this 
reading, when the IRS publishes or revises the 
Standards, it is not making rules for bankruptcy, 
except incidentally. To put this argument another 
way, the fact that BAPCPA incorporates the IRS 
Standards by reference does not convert the IRS 
Standards into legislative rules, and so the IRS 
may alter the Standards without any need to com-
ply with § 553. This interpretation avoids the im-
position of burdensome additional requirements 
on the IRS when it formulates its taxpayer settle-
ment policy. On the other hand, this interpretation 
also means that the IRS, a federal agency, will 
have the power to announce significant, binding 
regulations with minimal procedural checks and 
no institutionalized mechanism for ensuring that 
the IRS considers the effect its decisions will have 
in bankruptcy proceedings.

In addition to the policy concerns that such 
an interpretation would raise, it is also problem-
atic in light of § 559 of the APA. While Congress 
could in theory authorize the IRS to make rules 
that are legally binding in bankruptcy cases with-
out complying with § 553, § 559 indicates that 
such an authorization should not be inferred when 
the statute does not address the issue directly. A 
possible response, however, is that § 559 is sim-
ply inapplicable, since the issue is not whether 
BAPCPA relaxes otherwise applicable § 553 re-
quirements, but rather whether BAPCPA converts 
the IRS Standards into legislative rules. On this 

view, BAPCPA merely incorporates the output of 
another federal agency as an input into the deci-
sions of the bankruptcy courts, just as other statu-
tory schemes may incorporate the output of state 
or local governments, or private entities, as inputs 
into a statutory scheme without converting those 
other entities into de facto federal agencies sub-
ject to the APA.

Hence, BAPCPA’s incorporation by refer-
ence of the IRS Standards creates an interpretive 
problem with no particularly good answer. If we 
stipulate that § 553 procedures are generally ap-
propriate for legally binding rules but excessive 
for informal guidance, then we will either impose 
procedural safeguards that are fine for the tax 
context but too weak for the bankruptcy context, 
or we will impose procedural safeguards that are 
appropriate for the bankruptcy context but too 
onerous for the tax context. One possible way 
around this problem, discussed in the preceding 
section, might be to interpret BAPCPA as autho-
rizing the IRS to develop and publish two sepa-
rate sets of Standards, one for bankruptcy and one 
for tax. If one reads BAPCPA in that way, then 
one could further assert that when the IRS modi-
fies the Standards applied in tax cases, it need not 
comply with § 553, because those Standards are 
merely nonbinding guidance, but if the IRS were 
to modify the Standards used for bankruptcy cas-
es, the IRS would have to comply with § 553, as 
these Standards have the force and effect of law. 
Although this interpretive approach provides a 
neat solution that is attractive on policy grounds, 
the problem, as discussed above, is that it is very 
hard to square with the statutory language and 
background principles of statutory construction.

IV.	Conclusion
Most federal regulatory programs, especially 

those that deal with complex and technical ques-
tions, vest administrative agencies with the power 
to issue rules and regulations to implement statu-
tory mandates. Bankruptcy is one of the few major 
federal regulatory programs that lacks a central-
ized rulemaking agency. When bankruptcy courts 
exercised broad discretion over decisions regard-
ing what individual debtors could afford to pay, 
the absence of a centralized rulemaking author-
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ity was perhaps more tolerable. Once Congress 
decided to transform the system into one based 
much more on the application of specific nu-
merical regulations and allowances, however, 
the need for agency administration became more 
acute. However, instead of creating a new execu-
tive agency to perform this rulemaking function, 
Congress opted to borrow provisions that a differ-
ent agency (the IRS) uses for a somewhat similar 
purpose (evaluating settlement offers in taxpayer 
disputes).

That unusual arrangement creates a number 
of thorny administrative law problems—some of 
which bankruptcy practitioners have already dis-
covered, others of which are looming on the ho-
rizon—that the bankruptcy courts will now have 
to address. Among the most important of these 
questions are: (1) should the bankruptcy courts 
defer to IRS documents explaining how the IRS 
will apply its Standards in taxpayer disputes 
when deciding how to apply these standards in 
bankruptcy cases?; (2) may the IRS maintain 
separate Standards for tax and bankruptcy pur-
poses, or must the Standards applied in bank-
ruptcy always match exactly the Standards that 
the IRS currently applies in tax cases?; and (3) 
what administrative procedures, if any, must the 
IRS follow when it modifies the Standards?

Many of these problems could, of course, have 
been avoided if BAPCPA had created a separate, 
bankruptcy-specific administrative agency with 
the authority to make rules analogous to the IRS 
Standards. Interestingly, the 1973 report of the 
Bankruptcy Act Commission recommended pre-
cisely this: the creation of a “U.S. Bankruptcy 
Administration,” located in the executive branch, 
that would issue regulations to be implemented in 
proceedings before the bankruptcy courts.65 This 
proposal, however, was not adopted. The U.S. 
Trustee Program that eventually evolved does not 
have rulemaking responsibility of the sort envi-
sioned by the 1973 Commission. Perhaps, in light 
of BAPCPA, such a proposal ought to be consid-
ered again. If BAPCPA has created a regime in 
which implementation regulations issued by an 
administrative entity are a practical necessity—
as it apparently has—it would make much more 
sense to have these rules made by an agency spe-

cifically focused on developing rules for bank-
ruptcy, rather than borrowing somewhat similar 
rules from another agency. Absent that solution, 
however, bankruptcy courts will have to do the 
best they can to square the BAPCPA regime with 
existing doctrines of administrative law.
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