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1. Introduction

PUBLIC ENFORCEMENT of law—the
use of public agents (inspectors, tax
auditors, police, prosecutors) to detect
and to sanction violators of legal rules—
is a subject of obvious importance. En-
forcement policy affects, for example,
the amount of pollution that firms gener-
ate, the extent of compliance with the in-
come tax code, and the incidence of
theft, robbery, and other crimes.

The earliest economically oriented
writing on the subject of law enforce-
ment dates from the eighteenth century
contributions of Montesquieu (1748),
Cesare Beccaria (1767), and, especially,
Jeremy Bentham (1789), whose analysis
of deterrence was sophisticated and ex-
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pansive. Curiously, after Bentham, the
subject of enforcement lay essentially dor-
mant in economic scholarship until the
late 1960s, when Gary S. Becker (1968)
published a highly influential article.
Since then, well over two hundred arti-
cles have been written on the economics
of enforcement.2

The main purpose of our article is to
present the economic theory of public
enforcement of law in a systematic and
comprehensive way. The theoretical
core of our analysis (Sections 2 through
4) answers the following basic ques-
tions: How much of society’s resources
should be devoted to apprehending vio-
lators? If a violator is caught, should the
rule of liability be strict or fault-based?
Should the form of the sanction be a
fine, an imprisonment term, or a combi-
nation of the two? At what level should
sanctions be set?P3

We then consider (Sections 5 through
16) a number of additional questions in
deterrence theory, including: Should

2See, for example, the references cited in
Boudewijn Bouckaert and Gerrit De Geest (1992,
pp. 504-26), Nuno Garoupa (1997), and Dilip
Mookherjee (1997).

3 Our analysis of these questions is applicable in
many important respects to firms and other pri-
vate organizations that attempt to enforce their
own internal rules using their own enforcement
agents. One significant difference, however, is that
private organizations generally cannot employ
nonmonetary sanctions, such as imprisonment.
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sanctions be increased to reflect soci-
ety’s cost of punishing violators? How
should a system of enforcement be
modified to account for mistakes made
in the enforcement process? How
should sanctions be structured so as to
discourage a person from committing a
more harmful rather than a less harmful
act? What are the implications for en-
forcement theory, if any, if the wrong-
doer is a corporation or organization as
opposed to an individual? How does the
settlement process (including plea bar-
gaining) relate to the enforcement sys-
tem? Should sanctions be reduced if
violators report their own infractions to
the enforcement authority before the
authority catches them?

Finally, we summarize our main
points (Section 17), consider public en-
forcement in practice in the light of the
theory of optimal enforcement (Section
18), and discuss several topics that we
think merit further inquiry (Section
19) .4

Before proceeding, we should com-
ment on the rationale for public, as op-
posed to private, law enforcement. An
important element of the rationale con-
cerns information about the identity of
violators. When victims of harm natu-
rally possess knowledge of who injured
them, allowing private suits for harm
will motivate victims to initiate legal ac-
tion and thus will harness the informa-
tion they have for purposes of law en-
forcement. This may help to explain
why, for example, the enforcement of
contract law and tort law is primarily
private in nature. When victims do not
know who injured them, however, and
when identifying (or apprehending) vio-

4 Our treatment of the theory of public enforce-
ment overlaps in some significant respects with re-
cent surveys by Garoupa (1997) and Mookherjee
(1997). However, their emphases are different:
Garoupa focuses on reasons why optimal sanctions

are not maximal, and Mookherjee concentrates on
the control of tax evasion.

lators is difficult, it may be desirable for
public enforcement to be employed.
For public enforcement to be preferred
in these circumstances, one still needs
to explain why society cannot rely on in-
ducements to private parties (rewards
of some type) to supply information and
otherwise help in detecting violators. A
difficulty with reliance on private en-
forcement is that if a reward is available
to everyone, there might be wasteful ef-
fort devoted to finding violators (akin to
excessive effort to catch fish from a
common pool). Another problem is that
private parties may find it hard to cap-
ture fully the benefits of developing ex-
pensive, but socially worthwhile, informa-
tion systems (for instance, computerized
databases of fingerprint records); such
enforcement technologies may consti-
tute natural monopolies. An additional
obstacle to private enforcement is that
force may be needed to gather informa-
tion, capture violators, and prevent re-
prisal, yet the state frequently, if not
usually, will not want to permit private
parties to use force. For the preceding
reasons, public enforcement often will
be favored when effort is required to
identify and apprehend violators.5

2. The Basic Framework

In this section we describe individ-
ual behavior, social welfare, and the
enforcement authority’s problem.

5The social justifications for public versus pri-
vate enforcement have been discussed by Gary S.
Becker and George J. Stigler (1974), William M.
Landes and Richard A. Posner (1975), and Polin-
sky (1980a); see also David D. Friedman (1995)
and Shavell (1993). In our analysis, we assume for
simplicity that public enforcement is the exclusive
means of enforcement, even though in practice
private parties sometimes play a complementary
role by supplying information to enforcement
authorities and by bringing private suits. We also
abstract from private parties’ efforts to protect
themselves from harm (and how such efforts
might relate to public enforcement); on that topic,
see comment (cg) in Section 19 below.
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2.1 Individual Behavior

Consider an individual who would ob-
tain a gain from committing a harmful
act. If he does commit it, he will be
caught with some probability and then
possibly have to pay a fine or go to jail,
or both.6 In general, he will commit the
act if and only if his expected utility
from doing so, taking into account his
gain and the chance of his being caught
and sanctioned, exceeds his utility if he
does not commit the act.”

For simplicity, we focus on the as-
sumption that individuals are risk neu-
tral in fines and in imprisonment. The
interpretation of risk neutrality with re-
spect to fines is familiar; its interpreta-
tion with respect to imprisonment is
that individuals® disutility from impris-
onment rises proportionally with the
length of the term. We also comment,
however, on how our results differ if in-
dividuals are risk averse in fines or in
imprisonment, or risk preferring in im-
prisonment.8 Risk aversion in imprison-
ment (preference for a certain jail term
over a risky term of the same expected
length) results if the disutility of jail
rises more than proportionally with the
length of the term—say an individual
can tolerate reasonably well a month in

6 A jail term is just one example of a nonmone-
tary sanction. It will be clear that most of what we
have to say about imprisonment—both here and in
subsequent sections—would carry over, with only
slight modification, to other forms of nonmonetary
sanctions, such as probation, electronic monitor-
ing, community service, and, in the extreme, the
death penalty. See, for example, note 21 below.

7This statement about individual behavior of
course reflects the notion of deterrence. For gen-
eral discussion and analysis of deterrence, see, for
example, Johannes Andenaes (1966), James Q.
Wilson and Richard ]. Herrnstein (1985), and
Franklin E. Zimring and Gordon ]. Hawkins
(1973); and for a recent survey of empirical work
on deterrence, see Erling Eide (1997). See also
comment (d) in Section 19 below.

8 We do not consider the assumption that indi-
viduals are risk preferring in fines—equivalently,
that their marginal utility of wealth is increasing in
wealth—but it would be straightforward to do so.

jail but not a year. Conversely, risk
preference in imprisonment (prefer-
ence for a risky jail term over a certain
term equal to the risky term’s expected
value) arises if the disutility of jail in-
creases less than proportionally with the
length of the term—for example, the
disutility from the stigma of being in
jail might be substantial from having
spent any time there at all, but not in-
crease much with the length of impris-
onment.® Individuals’ discounting of the
future disutility of imprisonment also
makes earlier years of imprisonment
more important than later ones.

"Whether an injurer who has been
caught will be sanctioned depends on the
rule for imposing liability. Under strict
liability, a sanction is imposed on the
injurer regardless of his behavior. For
example, a firm that spills oil might be
held liable for the harm caused by the
spill even if it took reasonable precau-
tions to prevent the spill. Under fault-
based liability, a sanction is imposed
only if the injurer’s act is determined to
be socially undesirable. Automobile
drivers, for instance, are sanctioned if
they exceed the speed limit, but not if
they drive within the limit.

To state matters formally, let

g = gain a party obtains from engag-
ing in the harm-creating activity;

p = probability of detection;

f = fine;

t = length of the imprisonment term;
and

A = disutility borne by a prisoner per
unit of the imprisonment term.

Then, under strict liability, a risk-
neutral individual will commit the harm-
ful act if and only if his gain from doing
so exceeds the sum of the expected fine

9 Also, the first years of imprisonment may create
special disutility due to brutalization of the pris-
oner.



