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Growth of PES initiativesGrowth of PES initiatives

CDMCDM
Watershed servicesWatershed services
REDDREDD

All of these transactions require legal documentsAll of these transactions require legal documents
Even for the simplest agreements Even for the simplest agreements 
Transaction costs can become significantTransaction costs can become significant



Growth of PES User GuidesGrowth of PES User Guides

Institutional issues and legal frameworksInstitutional issues and legal frameworks
Draft contractsDraft contracts

WatershedWatershed
CarbonCarbon
REDDREDD

WebWeb--based toolsbased tools
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Why do law and policy matter to payments for waterWhy do law and policy matter to payments for water--
related ecosystem services? related ecosystem services? 

Explain importance of laws and institutions that support rather Explain importance of laws and institutions that support rather than than 
hinder PEShinder PES
At broadest scale, can correct market failures hindering provisiAt broadest scale, can correct market failures hindering provision of on of 
services generallyservices generally

use some case studies to show jurisdictions where PES has been use some case studies to show jurisdictions where PES has been 
unsuccessfulunsuccessful, in part because of legal and/or institutional obstacles, in part because of legal and/or institutional obstacles

There are six key issues that warrant attention in this regardThere are six key issues that warrant attention in this regard
Enabling legal frameworkEnabling legal framework
Adequate property rightsAdequate property rights

Nature of the rightNature of the right
Demonstration of the rightDemonstration of the right

Enabling InstitutionsEnabling Institutions
Contract formationContract formation
Compliance monitoring, dispute resolution, and enforcementCompliance monitoring, dispute resolution, and enforcement
Good governanceGood governance



The law and policy of PESThe law and policy of PES

Enabling legal frameworkEnabling legal framework
Constitutional provisionsConstitutional provisions

May reserve ownership of resources and services to the nationMay reserve ownership of resources and services to the nation
What if resources and lands reserved to public?What if resources and lands reserved to public?
Do not need a constitutional provision for PESDo not need a constitutional provision for PES
Ensure that right to a clean and healthy environment does not exEnsure that right to a clean and healthy environment does not exclude right to ESclude right to ES

LegislationLegislation
Definitions of ES may be incomplete or create confusion over terDefinitions of ES may be incomplete or create confusion over terminologyminology
May prevent state from paying private parties over servicesMay prevent state from paying private parties over services

Do you need a specific law on PES for watersheds?Do you need a specific law on PES for watersheds?
What level of legislation (federal or state)What level of legislation (federal or state)

RegulationRegulation
Definitions of ES may be incomplete, may create confusion over Definitions of ES may be incomplete, may create confusion over 
terminology, may prevent state from paying private parties over terminology, may prevent state from paying private parties over servicesservices



The law and policy of PESThe law and policy of PES

Property rights Property rights 
considerations vary depending on whether land is publicly, privaconsiderations vary depending on whether land is publicly, privately, or tely, or 
commonly heldcommonly held

Nature of the rightNature of the right
Do not necessarily need complete ownership to engage in PESDo not necessarily need complete ownership to engage in PES
Bundle of sticks metaphorBundle of sticks metaphor

Problem of layered ownership of the same resourceProblem of layered ownership of the same resource
Rights to use, transfer, extract, etc.Rights to use, transfer, extract, etc.

Need to be clear which aspect of ownership is necessary for PESNeed to be clear which aspect of ownership is necessary for PES
Occupancy or use rights may be sufficientOccupancy or use rights may be sufficient

Issues of Issues of additionalityadditionality on public landson public lands
Security of rightsSecurity of rights

E.g., illegal (but accepted) settlement in public landsE.g., illegal (but accepted) settlement in public lands
Unclear titleUnclear title
Communal titleCommunal title

Land owners/occupiers, particularly in Latin America, have limitLand owners/occupiers, particularly in Latin America, have limited titles to lands ed titles to lands 
or other means of demonstrating property rightsor other means of demonstrating property rights
Can commitments be made by individuals?Can commitments be made by individuals?



The law and policy of PESThe law and policy of PES

Enabling InstitutionsEnabling Institutions
Explain what an institution isExplain what an institution is

Set out differences inherent in public versus private, and natioSet out differences inherent in public versus private, and national versus localnal versus local
Functions of institutionsFunctions of institutions

Policy developmentPolicy development
Intermediaries/brokersIntermediaries/brokers

Example of FONAFIFO, Example of FONAFIFO, ecosystemmarketplace.comecosystemmarketplace.com
AdministrationAdministration

Implementation of programImplementation of program
Fund disbursementFund disbursement
Fund raising and managementFund raising and management

Registry of title and transactionsRegistry of title and transactions
MonitoringMonitoring
InsuranceInsurance
Contract enforcementContract enforcement



Model Contract for Conservation, Sustainable Management, 
and Enhancement 

of Forest 
Carbon Stocks

Model Contract for 
Conservation, Sustainable 
Management, 
and Enhancement 
of Forest 
Carbon Stocks 

http://www.katoombagroup.org/documents/events/event27/katoomba_logo.jpg


Contract FormationContract Formation
Key Issues Key Issues 

Note importance of low transaction costsNote importance of low transaction costs
A foolproof contract may be too lengthy and expensive to be pracA foolproof contract may be too lengthy and expensive to be practicaltical
And may not reflect custom of transactionsAnd may not reflect custom of transactions

ID of buyers and sellersID of buyers and sellers
What constitutes proof of legal right to deliver?What constitutes proof of legal right to deliver?

Objective and scopeObjective and scope
Payment for service or product/input or output?Payment for service or product/input or output?

Rights and obligations of partiesRights and obligations of parties
Will this depend on the nature of the property right?   Whether Will this depend on the nature of the property right?   Whether private, public or communal lands?private, public or communal lands?

Performance metrics for sellersPerformance metrics for sellers
Payment structurePayment structure
Contract termContract term
Representations and warrantiesRepresentations and warranties
Defaults and remediesDefaults and remedies
Compliance monitoringCompliance monitoring
Dispute resolutionDispute resolution
Governing lawGoverning law
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