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It is law school finals season, and I’m a bit busy these days grading exams. So I thought I’d just 
give you my final exam. And don’t be surprised if some of these “hypotheticals” seem very, very 
familiar. 
 
Hypothetical One 
 
Assume a company named Yahoo spurns a bid at $33 a share from a technology giant named 
Microsoft. 
 
After Microsoft withdraws its offer, Carl Icahn buys a less-than-5-percent stake in Yahoo and 
nominates a slate of directors to oppose the current Yahoo board and accept said Microsoft offer. 
Mr. Icahn is a person who was formerly known as a corporate raider, most prominently for 
buying and stripping TWA back in the 1980s. Then there was his campaign concerning Time 
Warner… Today, he is known as a shareholder activist. A member of the Icahn-nominated slate 
is Lucian Bebchuk, a law school professor and noted corporate-governance activist who is a 
vocal advocate for increased shareholder democracy. Mr. Bebchuk is very, very smart. 
 
From our class, you know that if Mr. Icahn succeeds in his quest and this slate is elected, the 
board will still have fiduciary duties it must satisfy before accepting any third-party bid from 
Microsoft. The board will have to analyze the long-term prospects of Yahoo and weigh them 
against a sale, decide to sell Yahoo and negotiate a price with Microsoft in light of this 
information, and agree to any provisions governing regulatory risk between signing and closing. 
If this list looks familiar, it is because these are the things that Yahoo’s current board did, at least 
in part. 
 
And this means that, no matter what Mark Cuban — a particularly outspoken member of the 
Icahn slate — or Mr. Icahn says, the newly accepted board cannot simply turn around and accept 
a Microsoft bid. Professor Bebchuk knows this is Delaware law and that a shareholder vote to 
put him on the board is insufficient to make him simply turn around and accept a Microsoft bid. 
The board itself must make its own assessment before entering into an agreement with 
Microsoft. His election only starts a process that has already occurred. 
 
Question 1. Assuming that Mr. Icahn has good lawyers himself and knows all this, why did he 
nominate Mr. Bebchuk considering that the professor will no doubt insist on these procedures? 
Does this mean that Mr. Icahn is really counting on Yahoo to blink before any such election? If 
so, why is this important? Furthermore, is this evidence that Mr. Icahn intends to later withdraw 
some of these directors and elect a short slate? 



Subquestion 1. Icahn has stated that he has purchased 59 million Yahoo shares and “share 
equivalents.” In the media, it is being reported that he actually owns 9.9 million shares and the 
rest of his interest is in put-call option plays. There may be other hedge and arb funds with a 
greater than 5 percent interest out there, but if they are in so-called share equivalents they are not 
reportable to the Securities and Exchange Commission. Do Mr. Icahn’s maneuvers provide 
support for the campaign to reform the 13D reporting requirements to include reporting of these 
types of interests above the 5 percent level? 
 
Subquestion 2. Professor Bebchuk has advocated pay for performance and decried excessive 
officer and director perks. If he is elected, does he attend director meetings in Sunnyvale, Calif., 
via a) Yahoo’s newly purchased G-4, b) first class, nonstop on American, c) coach on JetBlue, or 
d) his frequent flyer miles on Northwest with a stopover in Detroit. 
 
Hypothetical Two 
 
Prior to Microsoft withdrawing its bid, Yahoo, presumably on the advice of its lawyers at 
Skadden Arps Slate Meagher & Flom, postponed its shareholder meeting and amended its by-
laws to extend the date for director nominations from March until Thursday. At the time, the 
maneuver was lauded by many people, including your professor, as a clever way for Yahoo to 
buy time and bake a deal with Google to fight off Microsoft’s bid. 
 
Question 2. In light of Mr. Icahn’s maneuvers, was this postponement really that wise? Was your 
professor wrong? Would it have been better to narrowly tailor the delayed nomination date to 
only apply to Microsoft? 
 
Hypothetical Three 
 
Yahoo has a majority-vote provision that requires Yahoo’s current directors to tender their 
resignation to the board if they do not receive a majority of the votes cast at the upcoming 
election. But in any contested election for directors, these provisions do not apply, and instead 
the current directors need only obtain a plurality of the votes cast to be reelected. 
 
Question 3. Given this and your answer to question No. 1, would Mr. Icahn have achieved the 
same effect by running a campaign to withhold votes? 
 
Hypothetical Four 
 
Microsoft has asserted that it is no longer interested in buying Yahoo and has “moved on.” 
 
Question 4. Does anyone believe this? Do you? 
 
Subquestion 1. Is Microsoft’s conduct to date a) a result of bungling by Microsoft’s chief 
executive, Stephen Ballmer, b) a shrewd strategy to ensure that in acquiring Yahoo, Microsoft 
does not overpay and does not take on too much closing regulatory risk, c) driven by Microsoft’s 
psychological need to reassure itself that it is still a tough player in the tech world, or d) all of the 
above. 



 
Hypothetical Five 
 
One of the central problems in corporate governance is the agency one. How do you control 
directors and officers from rent-seeking — in other words, taking advantage of their positions to 
the detriment of shareholders? Many have advocated increased shareholder power and 
monitoring and cited the rise of activist investors in the form of hedge funds as one solution to 
this problem. Mr. Icahn bought his shares after Yahoo made their decision to reject the Microsoft 
bid. And he is advocating Yahoo to sell itself without inside knowledge of the bargaining and 
deliberations that occurred. 
 
Question 4. Given this example, is increased hedge fund activism indeed the “shareholder” 
solution to this agency problem? Mr. Icahn’s actions are the definition of short-termism, but is it 
so bad that shareholders receive this short-term value? How would your answer change if Mr. 
Icahn’s slate was only elected by a plurality of the Yahoo shareholder votes instead of a firm 
majority? Do you think that Mr. Bebchuk, the shareholder advocate, should have insisted that, as 
a condition to his nomination, Mr. Icahn initially take a pure share-holding interest instead of a 
derivative play? (Your answer should be 100 words or less.) 
 
Subquestion 1. How would your answers above change if everywhere in this exam we changed 
the words Carl Icahn to Warren Buffett? 
 


