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Corporate governance scholarship normally takes two approaches: the econometric and the 
theoretical. In the econometric, scholars try to determine whether Company Type A, which 
boasts a particular governance structure, is worth more than Company Type B, which lacks it. To 
solve this, academics gin up complex models, feed data into them and crank out conclusions. The 
theoretical crowd takes a different approach, offering abstract arguments about various 
governance provisions. In other words, less math. 
 
Corporate governance is a seemingly endless debate conducted with these studies, as faculty at 
law and business schools, with the occasional economist tossed in, produce research focusing on 
venerable defense strategies like poison pills or staggered boards to more recent hot-button 
issues such as hedge funds or corporate elections. We look at six different papers here that have 
some current currency: two on hedge funds, two on different aspects of corporate elections and 
two on the debate over exchange listings and the Sarbanes-Oxley Act. 
 
Despite their trappings of academic rigor, individual papers rarely "settle" any of the burning 
core governance issues, which either remain unresolved, like the debate over poison pills, or are 
won by the side with the most political capital, as tends to happen when Washington gets 
involved. Indeed, as the debate over exchange listings shows, different studies may produce 
opposite conclusions.  
 
Recent developments have given scholars an opportunity to pursue more topical research. Take 
hedge funds, whose profile has mushroomed over the past few years. A few academics have 
begun to use the data that can be extracted from 13D filings, that provision of U.S. securities law 
that requires shareholders who accumulate 5% or more of a public company to notify the 
Securities and Exchange Commission, to analyze the effect hedge funds have on companies. 
April Klein and Emanuel Zur of New York University argue that hedge funds do little to 
improve the companies they target in "Hedge Fund Activism." Alon Brav of Duke University, 
Wei Jiang of Columbia Business School, Frank Partnoy of the University of San Diego School of 
Law and Randall Thomas of Vanderbilt University's Owen Graduate School of Management 
analogize hedge funds to value investors in their paper, "Hedge Fund Activism, Corporate 
Governance and Firm Performance." 
 
Shareholder activists have long emphasized the importance of voting in corporate elections as a 
means of reining in greedy or unresponsive senior managers, an ideology enshrined in the phrase 
"shareholder democracy." Despite that, Yale Law School's Yair Listokin points out how many 
advantages companies still have over insurgent shareholders in "Management Always Wins the 
Close Ones." Nodding to the 2000 presidential election, Marcel Kahan of New York University 
School of Law and Edward Rock of the University of Pennsylvania Law School document the 
deep flaws in the way shares are voted in "The Hanging Chads of Corporate Voting," wondering 



how much trust should be placed in the system. 
 
With Sarbanes-Oxley approaching its fifth anniversary, there's now enough data to evaluate its 
effects, as two sets of scholars do in recent papers, drawing very different conclusions. Craig 
Doidge of the University of Toronto, G. Andrew Karolyi and Rene Stulz of Ohio State 
University argue that the law has had no effect on whether foreign companies list on U.S. 
exchanges in their paper "Has New York Become Less Competitive in Global Markets? 
Evaluating Foreign Listing Choices over Time." Meanwhile, the University of Chicago's Joseph 
Piotroski and Suraj Srinivasan reach the conclusion that the law does matter in "The Sarbanes-
Oxley Act and the Flow of International Listings." (Except for Kahan and Rock's paper, all may 
be downloaded at www.ssrn.com.) 
 
Value investors on speed 
 
Hedge funds are perhaps the most recent addition to the corporate governance bestiary, and the 
nature of their activism is hotly contested. Shareholder activists see them as cousins, if not 
brothers, in arms, while corporate defenders argue that they are merciless mercenaries. Hedge 
fund activism does seem to be a novelty. Brav and his colleagues combed through several kinds 
of data to identify 110 activist funds and 374 incidents of activism in 2004 and 2005; they say 
that though they are still collecting data for 2003, there was far more activity the next year. 
 
The strategy many hedge funds employ is not as novel as their activism, though. Hedge funds are 
a highly impatient species of value investor, Brav argues. The targets of their activism tend to 
have "general issues such as governance and dividend payout rather than firm-specific 
operational problems," which makes sense, given that hedge funds tend not to be expert in 
specific business sectors. 
 
Hedge funds also generate their greatest returns when they help finance their targets' growth or 
successfully push for a sale. They profit little from persuading a target to reshuffle its capital 
structure or implement governance reforms. 
 
Brav and colleagues do defend hedge funds against one charge frequently leveled against them: 
that they buy and sell quickly. By analyzing the filings, the scholars find that hedge funds that 
have accumulated such stakes have maintained them 87% of the time. 
 
Klein and Sur come to similar conclusions but express them more pointedly. "Hedge funds target 
firms that are rich in cash and short-term investments and that have low debt capacities," they 
write. "After gaining control of the firm's agenda, they increase the debt load of the firms, reduce 
the cash on hand, and pay out increased dividends to the shareholders, one being the hedge fund 
investor." 
 
And, they add, hedge funds usually manage to gain such control. Hedge funds that demand a 
board seat in a 13D filing get one 72% of the time and succeed more than half in the time in 
preventing a merger or getting the target to sell. Like Brav, Klein concludes that hedge funds are 
opportunistic investors rather than turnaround artists. 
 

http://www.ssrn.com/


The voting follies 
 
In emphasizing the importance of corporate elections, shareholder rights activists implicitly 
assume that they function efficiently. Kahan and Rock challenge that assumption in their paper. 
As the 2000 presidential election showed, counting millions of votes is an imperfect process, a 
fact as true for corporate elections as for political ones. 
 
The former also pose a problem that the latter do not: figuring out who owns a given vote. When 
a registered voter shows up at a polling place, all she has to do to vote is show a form of 
identification. But there are several layers of owners between the company and the entity who 
"really" owns the shares, a system the authors call "an accident waiting to happen." 
 
Kahan and Rock seem sympathetic with the claim of A. Gilchrist Sparks III, a prominent 
Delaware lawyer, that in a contest closer than 55%-45%, "there is no verifiable answer to the 
question 'Who won?'" In a series of Rube Goldberg diagrams, the scholars suggest the 
complexity of the corporate voting system, with its never-ending purchases and sales of stock, its 
securities lending, the significant time lag between the record date (that is, the date on which an 
entity must own shares to vote them in a corporate election) and the date of the election itself and 
the shadowy role of Automatic Data Processing Inc., which handles proxy distribution and vote 
counting for many issuers but is beyond regulatory oversight. 
 
The authors halfheartedly suggest possible improvements to the Byzantine system they describe, 
but, they conclude, "Given the problems with the existing system, and the difficulties in 
improving it, one should be skeptical of calls to expand the opportunities for shareholder voting 
in corporate governance." 
 
While Kahan and Rock diagnose the problems with corporate voting generally, Listokin tackles a 
narrower problem in his paper. A 2005 Yale Law School graduate who clerked for Judge 
Richard Posner last year, Listokin finds that management is far likelier to win close corporate 
elections than to lose them, "to a degree that cannot occur by chance." 
 
He finds that in 47 corporate elections, management received between 50% and 51% of the vote, 
while in only five cases did they fall a percentage point or less away from 50%. 
 
Even more suspiciously, in 28 situations management received between 50% and 50.5% of the 
vote, while in only two did it receive between 49.5% and 50%. 
 
Listokin points out that management can spend corporate assets to solicit votes, while dissidents 
cannot, and that management retains oversight of the ballot counting. Management can also get a 
running count of voting results, while dissidents cannot. And like Kahan and Rock, Listokin 
casts a skeptical eye at ADP, which he believes should be subject to some form of oversight. As 
Kahan and Lucian Bebchuk did in one paper, Listokin also argues that companies should 
partially reimburse opponents of management-sponsored resolutions if they receive a certain 
percentage of the vote. 
 
SOX -- so what? 



 
Sarbanes-Oxley has become a favorite bogeyman of corporate America, blamed for everything 
from large U.S. companies' desire to go private to foreign entities' reluctance to list their shares 
on U.S. exchanges. 
 
Two recent papers evaluate the second of these claims and interpret the evidence in similar ways 
but place different inflections on their interpretation of the data. 
 
Since 2001, the number of new listings on U.S. exchanges has fallen dramatically. In every year 
from 1993 to 2001, there were at least 70 such "cross-listings" by foreign companies whose stock 
was already listed on the exchange of another country. The annual high in the four years 
thereafter was 62, in 2004. At the same time, there's been a boom in listings on the Alternative 
Investment Market, an entity that the London Stock Exchange launched in 1995 to serve smaller, 
growing companies. Is this switch due to the passage of SOX? 
 
No, say Doidge, Karolyi and Stulz emphatically. "The typical firm that lists on AIM is a small 
firm that would not have listed on a U.S. exchange, either in the 1990s or in more recent years," 
they write. "Consequently, it is simply wrong to interpret the success of AIM and the resulting 
growth in market share of London as evidence of a decline in the attractiveness of U.S. 
exchanges." AIM's listing requirements are "minimal," they write, which goes a long way toward 
explaining its attractiveness. After attracting about 14 cross-listings in every year from 2000 to 
2003, AIM won 62 in 2004 and 114 in 2005. 
 
To the extent the U.S. exchanges have a competitor for cross-listings, the trio writes, it's the LSE, 
and here the Americans have preserved their advantage. While the LSE has had a net loss of total 
cross-listings in every year since 1997, the U.S. exchanges had a substantial net gain in the late 
1990s and, even since 2002, have suffered fewer net losses than the LSE. (Most of the losses are 
due to voluntary delisting, which SOX critics claim is often a response to the law.) 
 
Foreign companies list on U.S. exchanges out of a desire to subject themselves to U.S. disclosure 
requirements that are more demanding than those in other countries, and SOX has if anything 
strengthened that advantage. In contrast, the authors write, firms listing on AIM "generally need 
only comply with the governance of their home country." 
 
Piotroski and Srinivasan agree with much of what their colleagues write. They concur on the 
success of the "concerted market effort by the LSE to encourage small foreign firms to list on 
AIM by highlighting the lower regulatory costs vis-à-vis U.S. exchanges following the 
enactment of SOX." 
 
Nevertheless, they add that AIM has tended to attract "smaller, less profitable" firms than those 
listed on American exchanges. SOX has only a "marginally negative" effect on larger companies' 
choice of cross-listing in the U.S. (usually on the NYSE) or on the LSE. 
 
But the Chicagoans add that AIM's rise has come at the expense of Nasdaq and is in part 
attributable to SOX. Since SOX appears to "disproportionately affect smaller firms," AIM's 
freedom from it is a significant competitive advantage. Piotroski and Srinivasan don't address 



this point, but one wonders whether Nasdaq's ardent pursuit of the LSE has been driven in part 
by the American exchange's fear that AIM's success will continue to erode Nasdaq's ability to 
attract foreign listings. 
 


