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Schulte Roth & Zabel’s 

Shareholder Activism practice 

was at the forefront of the 

industry in 2013, advising our clients in 

a number of proxy contests. These are 

our observations from a busy year.

Rapid growth with many new 
entrants

By almost any measure, shareholder 

activism became more popular in 

2013 than ever. With assets under 

management quickly growing and 

returns consistently outperforming the 

average hedge fund, the activist sector 

has seen an influx of new activist-

oriented funds. As activist investors 

have appeared on the cover of Time 

magazine and filled the pages of Vanity 

Fair throughout the year, it is clear that 

investors and boards are not the only 

ones interested in learning more about 

shareholder activism.

Size is no longer a deterrent 

A shareholder activist targeting a 

large-cap company with deep pockets 

used to be a one-off event that would 

dominate headlines for months. A few 

years ago, almost no one would have 

predicted that giants such as Apple, 

Procter & Gamble and Hess would 

become attractive targets for activists. 

Over the past year, however, such 

activist activity has become the norm 

rather than the exception. Today, almost 

one-third of shareholder activism 

takes place in companies with market 

capitalizations of more than $2 billion. 

While activists have long recognized 

that a greater variety of strategic 

alternatives are likely available for large 

companies, the persistent targeting of 

such companies has only been made 

possible by the influx of capital into 

activist funds over the past few years 

and the ever-increasing willingness 

of passive investors and institutional 

shareholders to side with the concerns 

of activists.

More majority slates

Activist campaigns seeking a majority of 

seats on a board have historically been, 

and continue to be, difficult to win. 

Incumbent boards have long argued that 

such campaigns are ploys by activists 

to gain control of the company without 

paying shareholders a control premium. 

This argument, however, appears to 

be losing ground with shareholders, 

as majority board campaigns in 2013 

have garnered significant shareholder 

support in contests such as the ones 

between TPG-Axon and SandRidge 

Energy, or Clinton Group and Stillwater 

Mining Company.

Activists incentivize nominees

In proxy contests involving Hess and 

Agrium in 2013, activist shareholders 

offered their nominee slates 

compensation arrangements with 

payouts tied to the targeted company’s 

performance, launching an intense 

debate over the propriety of such 

arrangements. A number of boards 

have since adopted bylaws that purport 

to prohibit nominee compensation. 

In November, ISS entered the fray 

and recommended that shareholders 

withhold votes from directors at 

Provident Financial Holdings after the 

company adopted a bylaw prohibiting 

such arrangements.

What lies ahead in 2014

Given the consistently high returns for 

the activist sector, one could expect 

the flow of capital into activist funds 

to continue to grow. More asset 

managers are likely to dip their toes into 

activism as portfolio managers who are 

value investors can unlock additional 

shareholder value—and increase returns—

by serving as catalysts for their investment 

theses. Ultimately, it seems likely that 

2013 will prove to be more akin to ‘the 

end of the beginning’ of the first phase 

of an invigorated age of shareholder 

activism rather than just the peak of a 

brief trend.

Shareholder activism: 
2013 and beyond
Schulte Roth & Zabel partners Marc Weingarten and 
David E. Rosewater, co-heads of the firm’s Shareholder 
Activism practice, on what they expect for 2014

By almost 
any measure, 
shareholder 
activism has 

become more popular 
this year than ever”“
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The year in review  

Activists maintained a relatively 

high level of success in 2013, 

achieving their objectives in 59% 

of resolved cases—a figure that rises to 

78% when partially satisfied objectives 

are included. With 36% of campaigns 

ongoing—some 83 decisions waiting 

to be made at companies around the 

world—2014 is already looking busy.

The year of the proxy battle

Increasing numbers of activists set 

out to prove themselves by winning 

proxy battles in 2013, with 67 activists 

seeking board representation, 

compared to 58 last year. In contrast 

to 2012, when only a third of efforts 

to gain board representation saw 

activists threaten a proxy contest, 46% 

of campaigns saw activists threaten 

or fight a proxy contest in 2013.

Asking companies politely may be the 

safer approach for activists, however, 

with negotiated board seats accounting 

for around 86% of all successful 

outcomes. ValueAct, which notably 

gained a board seat at Microsoft in the 

past year, is said to request references 

from companies it has targeted. 

Activists regularly say that expensive 

and time-consuming proxy battles are a 

‘last resort,’ and the evidence suggests 

this might be true. Of the campaigns 

tracked by Activist Insight, only 11 

proxy fights went to a vote and saw 

the activist win, but 21 proxy contests 

were called off with a settlement—

often one favorable to the activist. 
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While much activism is practiced out of the public eye, Activist Insight has observed an increase in 
public actions, whereby activists play a clear role in changing the strategy or governance of companies 
they have invested in. Public actions were launched at 237 companies in 2013, compared to 218 in 
2012. As well as this measure of growth, there are also signs that activist campaigns are becoming 
more forensic, with an average of two actions per campaign in 2013, compared to 1.6 in 2012.

Routes to achieving board 

representation by number
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Proxy access (62%)

Proxy contest (21%)

Settlement (17%)



Larger and better established 

activists mostly had less need for 

proxy contests in 2013, with Bulldog 

Investor’s Phil Goldstein telling Activist 

Insight it had become easier to gain 

board representation without a fight. 

Meanwhile, Carl Icahn added directors 

to the boards of six companies this 

year without a proxy fight. JANA 

Partners surprised observers by 

going all the way to a vote for the 

first time in its history, and though it 

failed to gain board seats at Canadian 

fertilizer giant, Agrium, sources said 

it was satisfied with the changes 

the company was forced to make to 

win over institutional shareholders.

Regional splits

US companies continued to account for 

71% of all companies publicly targeted 

by activists in 2013, while European 

companies rose from 14% of the total to 

19%. Canada, described as a ‘promised 

land’ for activism, was consistent at 

around 6%. While the much anticipated 

growth in Japan has yet to be 

statistically significant, the optimism for 

activism outside of the US is growing.

Two high-profile campaigns

How-to and how-not-to-be an activist 

became the question every columnist 

sought to answer when referencing 

Bill Ackman’s abortive campaign at JC 

Penney. The Pershing Square CEO left 

the board after differences emerged 

over pricing strategies, and long-time 

foe Carl Icahn wasted no time in saying 

that Ackman had got too involved in 

the company’s day-to-day business. 

Ackman himself said the disastrous 

choice of Ron Johnson as CEO of 

the retailer was more of a collective 

decision by the board than he got credit 

for, but the sense that activists are 

more suited to discussing questions 

of capital allocation and governance 

than strategy will be hard to shake off.

Carl Icahn’s campaign to prevent 

Michael Dell from taking the technology 

company he founded in the 1980s 

private felt like it might never end. 

Indeed, we might be on the 150th 

rescheduled special meeting by now, 

had Dell not changed its by-laws 

to allow insider owners the right to 

vote on the leveraged buyout. Icahn 

wanted his alternative proposal voted 

on at the same time to reduce risk 

for shareholders, but the Delaware 

Chancery Court ruled that Dell’s voting 

standards were permissible. Despite 

saying he would seek appraisal, Icahn 

sold out shortly afterwards, leaving 

a group of shareholders including T. 

Rowe Price wondering whether the 

$13.75 per share deal was good value.

Popular tactics - a cash-rich 
climate

Winning board seats remained the 

most visible objective voiced by 

activists in 2013, with just under 

30% of all publicly disclosed activist 

objectives concerned with gaining 

access to the inner sanctum. Traditional 

sources of value, such as spinning off 

subsidiaries—the kinds of campaigns 

seen at Timken, Ashland and most 

recently at Darden Restaurants—

are also consistent features of the 

activist playbook. However, it is in 

cash-exploitation that activism has 

surged this year, with 13% of all activist 

campaigns seeking larger dividends or 

share repurchase programs, compared 

to 8% last year. It is a trend Carl Icahn 

exemplifies especially well, with his 

repeated assertion that ‘Apple is not 

a bank’ and his precatory proposal 

for a non-binding shareholder vote on 

a buyback worth around $50 billion.

Indications that the current M&A climate 

might be unfavorable are reflected in the 

drop in number of companies activists 

say should be sold, an objective seen 

publicly only 26 times in  2013, compared 

to 47 times in 2012. In December, 

Clinton Group announced that it 

was exploring financing options for a 

takeover of Wet Seal, as the company’s 

results continued to drag. Most experts 

are expecting M&A to pick up in 2014, 

so this change could be short-lived. 

Given that 20 unique activists publicly 

called for the sale of a company in 2013, 

it remains a feature of activist investing.

The kinds of activism used in 2014 

will likely be influenced by economic 

conditions, and particularly by a flight 

from bonds to equities. As a result, 

share buybacks, and M&A could 

be pushed further up the agenda. 

However, as we make clear elsewhere 

in this review, governance changes will 

also be a staple of activist objectives.

“EXPENSIVE AND TIME-CONSUMING 
PROXY BATTLES ARE A ‘LAST 

RESORT’”
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Number of companies publicly 

targeted by activists worldwide in 
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9%
Increase in number of companies 

publicly targeted by activists 

worldwide since 2012



Carl Icahn has long 

championed the interests 

of shareholders. Yet even 

many who had watched him for years 

were surprised by the vehemence of 

his Wall Street Journal Op-ed after 

withdrawing from the shareholder 

vote on Dell’s leveraged buyout.

“Is it fair that CEOs make 700 times 

what the average worker makes, even if 

the chief executive is doing a terrible job 

and thousands of workers are laid off?” 

Icahn asked. “Why do CEOs get awarded 

huge bonuses by friendly boards when 

the share prices are down by double 

digits and then get their options reset 

to lower levels as an ‘incentive’?”

Icahn undoubtedly struck a chord. 

The phrase ‘divine right of boards’ 

was on quite a few people’s lips after 

that editorial, and nearly a hundred 

thousand people took Icahn up on 

his offer to share his musings on 

shareholder rights with them via Twitter. 

On October 24, Icahn launched a new 

website, The Shareholder’s Square 

Table, hosting articles about the evils 

of poison pills and golden parachutes.

Whatever your opinion of Icahn, 

today’s activists are clearly not the 

corporate raiders of 1980’s legend. For 

a start, they tend to leave companies 

in good shape, even after exiting their 

investments. Moreover, some, although 

not all activists, now see corporate 

governance as a key part of their 

investment process. For a start, more 

institutional shareholders and pension 

funds like Change to Win Investment 

Trust, CalPERS, CALSTRS are turning 

to activism. These investors often 

target companies with pre-planned 

campaigns or objectives. Change 

to Win targets companies with poor 

A new source of value

The hostile M&A climate of the 1980s gave rise to the stereotype of the ‘corporate raider’—an investor only interested in 

engineering a short-term spike in stock prices, or other financial engineering schemes. Today’s activist investors are almost 

equally focused on corporate governance, however, with 47% of all requests involving board or bylaw reforms. Here, Activist 

Insight explores what activists look for in a company’s corporate governance profile, and what they might seek to change.

11
Instances of activists attempting to 

remove staggered boards in 2013

7
Instances of activists attempting to 

remove poison pills in 2013
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Say on Pay results, for instance, while 

CalSTRS successfully prevailed on 77 

companies to adopt majority voting 

rules during its busy 2013 proxy season.

The more traditional activist, who 

is essentially a value investor and is 

therefore more likely to focus on share 

buybacks or arbitrage, could perhaps 

learn something from these reformist 

funds. Indeed, Relational Investors 

and CalSTRS recently put their heads 

together and came up with a full plan 

for Timken, which involved the company 

spinning off its steel business. In a 

public letter, the two noted that “the 

family-dominated board chooses to 

perpetuate a business structure that 

apparently only serves their interests.”

Ask an activist of this second type what 

he thinks of corporate governance, and 

you tend to find him reflective. Engaged 

Capital’s Glenn Welling says that every 

one of his investments begins with a 

deep look at the company’s corporate 

governance profile. This includes how 

individual directors performed in re-

election votes and how the company 

as a whole performed in ‘Say on Pay’ 

votes—the non-binding shareholder 

referenda on executive remuneration.

Activist Insight research suggests 

around 40% of activist objectives 

involve board personnel changes. 

If even half the activists who set 

about removing directors and 

gaining board representation have a 

corporate governance angle to their 

campaigns, the correlation between 

poor governance standards and 

activism may indeed be significant.

Governance for Owners CEO Stephen 

Cohen says that bad corporate 

governance can often be the root of 

bad capital allocation policies, but 

that best practice doesn’t always lead 

to boards making good decisions. 

That requires frank discussions. 

Describing his thorough investment 

and research process, Cohen says, 

“All kinds of things can add value. 

Sometimes, creating new incentives 

by changing remuneration can change 

the dynamic. Removing a poison 

pill can focus the mind wonderfully.”

However, there is a paradox in that issues 

such as poison pills, remuneration and 

classified boards appear neither to take 

up a great deal of activists’ time, nor be 

part of a fixed formula. For instance, 

Jason Ader, Co-CEO of the new activist 

fund, Owl Spring Asset Management, 

says that he approaches the issue of 

whether to separate Chairman and 

CEO roles on a case-by-case basis.

Nonetheless, just because corporate 

governance is understood in many 

different ways, activists should not 

necessarily be written off. More time 

needs to be spent understanding how 

they operate and explaining that modus 

operandi. A greater focus on shareholder 

best practice would further rehabilitate 

activists and give them a means 

of gaining influence with company 

secretaries and proxy advisors.

More importantly, it could add value 

without hostile proxy fights. Activist 

Insight data shows that when activists 

lobby for the removal of plurality voting or 

poison pills, the results are impressive, 

with average annualized returns of 81% 

and 62% respectively since 2010 (ex. 

dividends). As activism becomes more 

widespread, we may not get closer to 

the definition of perfect governance, but 

there will certainly be a healthier debate.

“REMOVING A POISON PILL CAN 
FOCUS THE MIND WONDERFULLY”

47%
Governance-related objectives as a 

proportion of total in 2013

Activist objectives in 2013 by number

Capital-related (53%)

Governance-related (47%)
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