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Abstract

Inthisarticle, we ask what system of mora rules would be best from a consequentiaist
perspective, given certain aspects of human nature. This question is of inherent conceptud interest and
isimportant to explore in order better to understand the mora systems that we observe and to
illuminate longstanding debates in mord theory. We make what seem to be plausible assumptions
about aspects of human nature and the mora sentiments and then derive conclusions about the optimal
consequentialist mora system — concerning which acts should be deemed right and wrong, and to
what degree. We suggest that our results have some correspondence with observed mord systems and
aso help to dlarify certain points of disagreement anong mora theorigts.
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I. INTRODUCTION

What system of mord rulesis best from a consequentidist perspective? That is, if one seeksto
induce individuds to behave in amanner that maximizes a conception of socid wefare, or best
promotes some other objective, how does one determine which acts should be deemed right and wrong
— which acts should lead individuas to fed guilty and be subject to socia disapprobation and which
acts should lead individuals to fed virtuous and to experience praise — and to what extent? In
addressing these questions, we will take into account how the answers are influenced by certain aspects
of human nature, notably the difficulty of inculcating mordity, limits on individuds capacity to
experience mora sentiments, such as fedings of guilt and virtue, and individuds' tendency to organize
their understanding of the world and their guiding principles into categories that group together related
but not identica Stuations.

We examine these questions for a number of reasons. One is the inherent interest in explaining
what we observe. In human societies, we find that there exist mora rules — categories of acts viewed
asright or as wrong, various prohibitions, permissons, duties, obligations, and so forth— and that
these rules vary in srength. Asindividuas, we have rdaed mora ingtincts and intuitions that are
revealed by contemplation of actud or hypothetical Situations that we may confront. Correspondingly,
we have moral sentiments — emotions of sorts— and we are dso subject to externd expressions of
mora approva and disgpprova. For example, we might fed guilty if wetdl alie, evenif no one finds
out about it; we might be ashamed if others do find out; and we might be subject to painful
disapprobation if others find out and respond. Taken together, these interdependent phenomena
condtitute an eaborate socia and psychologica system. It is reasonable to consder whether this
system might serve insrumenta purposes. Indeed, consequentiadists such as Hume (1739, 1751), Mill
(1861), and Sidgwick (1907) advanced the view that society’s mord rules and individuas mord
sentiments tend to promote welfare.

As should be clear from the context, our use of the concept of “virtue” refers to feelings or moral
sentiments — the positive analogue to feelings of guilt — and thus is distinct from the use of the term in virtue
ethics.

2Consider, for example, the following statements. “In al determinations of morality, this circumstance of
public utility isever principally inview. . ..” (Hume, 1751: 81.) “Whatever be the origin of our notion of moral
goodness or excellence, thereis no doubt that ‘ Utility’ is ageneral characteristic of the dispositions to which we
apply it: and that, so far, the Morality of Common Sense may be truly represented as at least unconsciously



We ds0 obsarve that the mora system exhibits both important smilarities and differences
across cultures and over time. It is particularly chalenging to attempt to explain the variation. In doing
30, ingrumental accounts should be consdered because, if the mord system isfunctiond, its features
will depend upon the particular circumstances of a society. Such an inquiry, it should be noted, is
descriptive, socid scientific in character: Particular circumstances are observed, perhaps by
anthropologists, sociologists, psychologigts, or philosophers, and anaysts seek to determine what sort
of functiondist explanation might be offered for it.

Our inquiry dso has normative relevance. It isintelectudly interesting to ask — from a
consequentialist perspective, just as from various other perspectives — what would be the best mora
sysem if one were free to design amord system for society. This question is of conceptud interest
regardless of whether the existing mora system in one or another society is consequentidist or isided
under any other standard. Moreover, the answer to this question can be used criticaly, as a guide for
reform, if one accepts the consequentidist normative view and believes that there is a plausible way to
go about implementing it; but these matters do not concern us here.

We aso are motivated to investigate an ided consequentiaist mord system because the
andysis of such asystem may help to illuminate strands of the longstanding debate between
consequentiaists and deontologists. As mentioned, prominent consequentidists have advanced the
claim that our mora system promotes welfare. But their view has proved to be controversid, in part
because of the existence of Stuations in which the implications of consequentidism (often, utilitarianiam)
seem to conflict with our mord intuitions and with many societies mord codes. For example, if the
benefit from breaking a promise precisaly equals any harm that would be caused, a consequentidist
would be indifferent to whether the promise is broken, but a deontologist would hold that thereis at
least some mora weight in favor of keeping the promise. Another type of example involvesthe
gpparent requirement of utilitarianism that individuas who have the means to do so should expend a
subgtantia portion of their resources to help others — such as destitute individuals in far-off lands —
yet in fact the falure to engage in such saintly behavior is not generdly taken to be moraly wrong,
subjecting the transgressor to disgpprobation. As afurther illustration, consequentiaist approaches
typicaly do not distinguish between acts and omissions whereas our mord rules and intuitions often do.
Examples such as these are offered by Ross (1930), Williams (1973, 1981), and many others as
critiques of utilitarianism. To be sure, there have been responses, such as by Smart (1973) and Hare
(1981), but the matter remainsin dispute. Furthermore, it seems that an important aspect of the
disagreement concerns what system of mordity isin fact entailed by consequentidism, but the answers
given by participants on both sides of the debate tend to have an ad hoc character.

The criticiams of consequentidism associated with the foregoing examples are, we believe,
symptomatic of amore fundamenta shortcoming in leading consequentiaist accounts of mord rules and

Utilitarian.” (Sidgwick, 1907: 424.)



related mora ingtincts and intuitions® Namely, consequentiaists generdly have not systemetically
elaborated how an idedl moral system should be specified; instead, they have tended to be reactive,
offering rationalizations of existing mord rules or responses to particular conundrums put forward by
critics* For example, consequentialists sometimes invoke various assumptions about human nature to
explain certain imperfections in the mora system or to make sense of particular, problematic examples.
Y et, no matter how plausible such arguments are in a given context, one is left wondering whether the
consequentidist’ s assumptions are employed consstently across contexts, and, more fundamentaly,
what would be the conclusions if one thoroughly investigated the assumptions implications. In addition,
consequentidigs often merely identify a tendency for agiven mord rule to advance wefare without
deriving what would be the best way to design the mora system in order to address the range of
behavior in question. Furthermore, consequentidist explanations often take as given identified catalogs
of virtues and vices — corresponding to permitted behavior that is commendable and to prohibited
behavior. Asaresult, they do not ask why, say, agiven act (such as helping others) deemed to be a
virtue should be viewed as such, rather than instead seeing the opposite act (perhaps an omission,
failing to help others) asavice, subject to mord prohibition. Thislimitation may, for ingtance, help to
explain the difficulty consequentidists have in making sense of the act/omission digtinction.

We believe that both the genera questions that naturdly arise about mord systems and the
particular aforementioned disagreements among contending philosophica camps can beilluminated by a
direct inquiry concerning what the best consequentiaist mora system would look like. We advance this
view both on apriori grounds and because we believe that our very priminary exploration yields some
useful ingghts. Their importance is for the reader to judge, but we hope that in any event our discussion
will provoke further study of these questions.

We proceed asfollows. In section 11, we present the assumptions that we will employ in our
andyds. There are four main ements: the influence of amora system on individuas behavior, the
cogsinvolved in inculcating mordity, certain limits on individuals capacities to be motivated by mora
concerns, and the grouping of related (but not identical) situations for purposes of gpplying mord rules.
Each of these dements, aswill be seen, involves assumptions about human nature. We draw upon
various literatures to motivate our particular assumptions, but their approximete truth is fundamentaly an
empirica matter.®

3The deficiency that we identify is not, of course, equally present in all work by consequentialists. For
example, Brandt (1996) inquires directly into the features of an optimal moral system.

“Regarding descriptive shortcomings of consequentialism, even if analysts derive the best consequentialist
moral system, it will not necessarily be reflected in a society’s (ours or another’s) moral code, as we discuss
intermittently below.

SScholarship in many fields, including psychology, sociology, anthropology, economics, neurobiology,
sociobiology, and philosophy, has addressed the role of moral concerns (sometimes described as social norms) in
regulating behavior. Early writersinclude Hume (1739, 1751), Smith (1790), Darwin (1872, 1874), and Sidgwick (1907).
Among modern writers are Alexander (1987), Barkow, Cosmides, and Tooby (1992), Baron (1994), Becker (1996), Ben-



In section 111, we use these assumptions in determining how amord system might best be
designed to advance welfare.® Not surprisingly, our andysisis consstent with the generd thrust of prior
consequentidigts, who indicate that it tends to be advantageous to employ amora system to encourage
(reward) socidly desirable behavior and to discourage (punish) socidly undesirable behavior.
However, because mord rules tend to be categoricd (and, aswe will discuss, must be so, on account
of human nature), the correspondence will often be rough. For example, it is possible that particular
actsthat would in fact be socidly desirable will be deemed wrong — with the result that individuals
committing such acts will fed guilty and be subject to disgpprobation or that some individuas will,
because of the anticipation of such consequences, abstain from committing acts that may both advance
their own (narrow) self-interest and be socidly desirable. Relatedly, some undesirable acts may be
deemed right, or at least permissible, and accordingly may be committed. In addition, various acts
deemed right and that are in fact socidly desirable may be abstained from, and some wrong,
undesirable acts may be committed, in spite of the dictates of the mora code. These conclusons from
our andysswill be reminiscent of rule-utilitarian claims and, more generdly, those associated with two-
level mora theories.

Another set of conclusions concerns the domains of virtues and of vicesin a system of common
mordity. As previoudy noted, most consequentidist analysisis slent on the question whether a socidly
desirable act should be deemed right or failing to commit it should be deemed wrong. We andlyze the
issue and find that it tends to be advantageous to deem socialy undesirable acts (or omissions) to be
wrong when most individuas can be induced to comply with such amord command. Thus, cutting in
line or punching someone who is rude should be deemed wrong, rather than abstention being viewed as
virtuous, because the prospect of guilt fedings and disgpprobation will be sufficient to deter most
individuas from committing these acts. Likewise, wefind that it tends to be beneficid to deem socidly
desirable acts (or omissions) to be virtuous, worthy of praise, when few individuas can be induced to
commit them (for example, rescuing another at greet risk to onesdlf or devoting one' slife to helping
others), rather than treating abstention as wrongful behavior. The reason for these conclusions, aswe
will explain, derives from certain limitations of human nature,

In section IV, we rate the conclusons in section 111 to the observed use of guilt and virtuein
our mora system. In section V, we aborate on our argument, with particular attention to the

Ner and Putterman (1998), Campbell (1975), Daly and Wilson (1988), Damasio (1994), Elster (1999), Frank (1988),
Gibbard (1990), Hechter and Opp (2001), |zard (1991), Kagan (1984), LeDoux (1996), Mackie (1985), Pinker (1997),
Trivers (1971), E.O. Wilson (1975), and J.Q. Wilson (1993).

6Obviously, consequentialism is broader than welfarism; we focus on welfare for concreteness, because
most consequentialists are, at least in part, welfarists, and because a plausible descriptive account of social
evolution would in some manner be related to individuals well-being. In this preliminary inquiry, further refinement
seems inappropriate, but we will on occasion note how different maximands may be pertinent in interpreting our
results.

In addition, when speaking of maximization, we often will use the language of addition (as under
utilitarianism); here, the motivation is concreteness.



assumptions that we introduce in section 1. In particular, we reconsider the grouping of acts into mora
categories, examining the possbility of exceptionsto mord rules and aso overlapping, and thus
potentidly conflicting, mord rules. We examine how our andysisis affected by the extent to which
mora systems are products of biologica evolution rather than socidization. We distinguish interna and
external aspects of sanctioning for norm violation — for instance, whether and how it matters that one
may experience guilt rather than or in addition to being subject to disgpprobation for wrongful behavior.
We address the importance of heterogeneity among actors (for example, in the extent to which they
have interndized a society’ s mord code) in understanding morad systems that we observe. And findly,
we comment on how rules of prudence — which purport to address sdf-regarding behavior — relate
to our discusson of moraity — which largely focuses on behavior that affects other individuas.

In section VI, we draw on our analysis to explore certain disputes in mora philosophy.
Specificaly, we discuss the relaionship between sef-interest and moral motivation, the independent
importance of acting moraly (that is, independent of any consequences of doing o), the use in debates
about consequentiaism of counter-examples that draw on our mord intuitions, the problem of unlimited
individua obligation under consequentialism, and the act/omission digtinction. Although we do not
attempt to resolve these digputes, we do believe that some commonly-offered arguments may be
illuminated by our andyss.

Before we begin, it may be hpful for usto remark on what postions we are and are not
advancing inthisarticle. We are arguing that it isimportant to ask the questions that we raise and to
attempt to answer them with the generd gpproach that we employ. More tentatively, but not without
force, we believe that our most generd conclusions probably have an important element of truth, both
asapurely conceptua matter (identifying some of the features of an idedl consequentiaist mora
system) and as a descriptive matter (indicating some of the rough contours of observed mord systems).
Nevertheless, our inquiry is preliminary. Our results depend in varying degrees on our assumptions
about human nature, and these are subject to reasonable disagreement and, more importantly, to further
understanding and revison in light of subsequent research in other disciplines. Moreover, in using our
andysis of an ided mord scheme to examine any actua mord system, we are both extrgpolating from a
smple mode and making the implicit assumption — which wein fact believe to be only partidly vaid
— that socid forces will lead to optimdity. A more complete andysis would require attending to
questions about evolutionary processes, socid and biologica, and developing more precise ways of
identifying what mord system actudly exidsin agiven society.

Findly, because this article is dmost entirely conceptud and descriptive, it should not be
interpreted as advancing any view about what society should seek to accomplish in formulating or
inculcating mord principles” With respect to normative matters, our only claim is that debates between
consequentialists and deontologists can be illuminated — not resolved — by having a better
understanding of what a consequentidist system of mordity would entall.

In Kaplow and Shavell (2002), we advance awelfarist view.



1. ASSUMPTIONS

In this section, we present and provide some judtification for the four main assumptions that we
will usein our andyss. They are asfollows Frg, individuds can be motivated in some manner (at least
some of the time) to follow morad rules, even when doing so is againg their narrow sdf-interest.

Second, there exigts some process of indtilling mord rulesin individuds and establishing them in a
society, dthough this processis socidly codtly. Third, there are limits on the extent to which individuds
can be induced to behave mordly; for example, most individuas could not be induced congtantly to
make great sacrifices for others, even if that iswhat amora code ingtructed them to do. Fourth, there
are limits on the manner in which mord rules can be formulated; in particular, they mugt, to an extent, be
generd (categorical) in character.

Ultimately, dl of the assumptions that we present in this section are based on empirica
conjectures about human nature, largely within the provinces of sociology, psychology, and neurology.
In each ingtance, the assumptions that we make will be fairly generd in character and thus not
dependent on the resolution of many existing areas of uncertainty in these fidlds. Neverthdess, what we
say is hardly beyond dispute. In any event, we will attempt to make clear in our andlysis how various
conclusions depend on our assumptions so that those who disagree with one or more of our starting
points will have some idea of what destination would be reached had we taken a different path.

A. Influence of Morality on Behavior

Our centrad assumption is that moral consderations affect individuas behavior. Thus, for
example, an individud who would otherwise tell alie because it would advance his sdlf-interest,
narrowly congtrued, might abstain if lying is mordly prohibited. We wish to daborate this point dong a
number of dimengons.

Firgt, why might individuas deviate from their narrow self-interest in order to be mord? This
guestion, emphasized by Hume (1739, 1751) and others, has occupied awide range of thinkers, and
we do not purport to offer any nove ingghtsinto the matter. Our assumption will be that individuas are
motivated to follow mora rules because of what might be referred to as mord rewards and
punishments, associated with moral emotions® See, for example, 1zard (1991). These may be purely
internd: An individua may be deterred from wrongful behavior because he would otherwise fed guilty
(regardless of whether otherswould learn of his misdeed); likewise, an individua may be motivated to
do the right thing because doing so would make him fed virtuous. Incentives may be externd:

80ur use of the term “moral emotions’ may seem inapt to some. Little of our argument depends on whether
the phenomena under discussion are emotions per se. Nevertheless, we note that there is a substantial
psychological literature, some of which we cite throughout, that identifies guilt and related notions as emotions. See
generally Haidt 2001). Moreover, there is direct evidence from brain scans showing that many classic moral
dilemmas primarily activate emotional areas of the brain. See Greene et al. (2001).



Individuas may be deterred from wrong and induced to behave righteoudy by the prospect of
disapprobation and approbation from others.® There are aso mixed cases, such as when an individual
would fed ashamed if others knew of his misdeed, without the others having to take any action to
expresstheir disgpprova. Wefind it convenient to focus on — and write using the language of — the
internd sanctionsinvolving fedings of guilt and virtue; much of what we say, however, is more broadly
gpplicable, and we will return to the distinctions among types of mora rewards and sanctions below.

More precisly, we assume that individuas behavior is determined by aweighing of narrow
sdf-interest againg mora rewards and punishments. Thus, in agiven Stuation, if an act greetly
advances narrow sdf-interest and is associated only with dight fedings of guilt (whether because the
violation is smdl or because the rule being violated is not a very serious one), individuas will tend to
commit theact. Contrariwise, if the degree to which the act servesindividuas narrow self-interest is
amadl, but guilt fedings would be greet, individuas will tend to refrain from the action. (We sometimes
speak explicitly of tendenciesin order to emphasize that not dl individuas are dike and even asingle
individual may not aways be cons stent, matters we discuss further below; to smplify, however, we will
sometimes date thet individuas will, or will not, commit agiven act.)

Our clam that individuals decide how to behave based upon abaancing of narrow sef-interest
and mora rewards and punishments may strike some readers as congtituting an impoverished or
inaccurate account of why individuals often act in accordance with mord rules. A contrary view of the
nature of individuas mora decisonmaking and behavior is advanced by Kant (1785) and has been
pursued by many others.’® But our characterization can be given a number of interpretations that are
consgtent with seemingly different (and, to some, more plausible) accounts without fundamentally
affecting the andysis to follow.

Wefirg gate the most straightforward interpretation (that some may reject), which isthat guilt
and virtue are dements of individuds' utility, just like other sources of pain and pleasure, and individuds
amply act to asto maximize the excess of pleasure over pain. Note that this formulation does not
require that guilt and virtue be quditatively smilar to other sources of disutility and utility or thet they are
produced by the same menta process as other sources. The andysis only requires that guilt and virtue
are a source of something that can broadly be referred to as disutility or utility, that they are produced
by some menta process, and that individuds ultimately make decisions reflecting the reative weights of

Relatedly, individuals may understand, for example, that it is against their narrow self-interest to behave
badly if this would lead others — a so motivated purely by narrow self-interest — not to deal with them in the future,
perhaps because certain misdeeds reveal their perpetrators to be untrustworthy. In this article, however, we focus
solely on considerations related to the morality of behavior per se.

10geg, for example, Smith’s (1790) discussion of Mandeville and Hobbes, and also Hutcheson' s (1725-1755)
attempts to distinguish acts based on self-interest from those based on obligation or benevolence. For modern
examples, see Anderson (2000), Foot (1972), Scheffler (1992), Sen (1977), and Woods (1972).



different sources of utility, as suggested by the earlier examples*

Many would suggest, however, that individuas conscious experience of mord decisonmaking
is different: Individuas do not weigh and baance different sources of utility, but rather reflect on
whether contemplated acts would be right or wrong and act accordingly. (For example, individuas
thinking may be of a Kantian sort or reflect an acceptance of divine authority.) This view, when
amplified in ways that seem plausible, turns out to have fairly smilar implications (at leest for present
purposes) to those of the utility-based view just mentioned.

The main reason for this Smilarity isthat most individuas do not treet mordity as aosolute.
There may be conflicts among mora rules, there may be exceptions (or individuas may, on the spot,
create exceptions), and individuas are not moral saints. Moreover, regardless of these consderations,
it is acknowledged that mord rules vary in their strength or importance and thus in the weight that
individuas would give them. For example, few individuas who view themsdlves as mord would
sacrifice their careers or the future prospects of their children to avoid dight violations of most mord
rules. At the same time, many such individuas would abgstain from acts that produce only modest
persond benefits while involving serious mord violaions. Thus, it is goparent that individuals who
understand themselves as making decisions based on their sense of right and wrong will tend to act ina
manner that reflects a comparison of the magnitude of their persona gains and the importance they
associate with any pertinent mord rules.

Although the foregoing observations are sufficient to justify our assumption, it isaso interesting
to explore the matter further by asking why it isthat individuds, if they are not assumed to engagein an
explicit balancing of narrow sdlf-interest and mora rewards and sanctions, are motivated to follow
mord rulesat dl. If the answer isnot that consdered previoudy — that there is some direct force, a
species of utility or something akin to utility — there must be some sort of indirect force (and its
indirectness would help to explain why individuas may not experience their mord decisonmaking as
involving apure utility calculus).

One possihility, which seems plausible as a matter of human psychology, istha mora behavior
can become a habit, much as do awide range of other sorts of behaviors (ranging from brushing one's
teeth to saying “thank you”).2 Having interndized the rule that one should not stedl or tell lies, one may
amply no longer think about it on most occasions. Perhaps as a child, the rule was inculcated using
rewards and punishments of various sorts, but they are no longer so necessary. Of course, habits are
not entirey rigid and, given sufficient contrary motivation, habits will not be followed. Astemptation

This point implies that some seemingly different views, such as Scheffler’'s (1992) endorsement of a
Freudian account under which guilt is a punishment deriving from the superego, need not be distinguished from a
standard utility-based interpretation for present purposes.

12This view of why individuals behave morally is advanced, among others, by Hume (1751), Mill (1861), and
Darwin (1874).



increases, it may be that the fedings of guilt and virtue associated with immord and mord behavior will
be important in inducing individuas to follow their mord habits, if that iswhat they are. And if the
potentid gain from deviation is quite large and an individuad does not in fact fed guilty about bresking
the habit, compliance with the mora rule would be less likely.

Another (rdated) interpretation is that fegings of guilt and virtue stand behind mord rules
generdly even though these mora rewards and sanctions are not explicitly contemplated. One way to
expressthisideaistha individuas explicitly associate various acts with degrees of compliance with or
violations of their mord code. Then, if the mord congderation is sufficiently serious, it will control
behavior. What remainsimplicit isthat there is a further association between compliance with or
violations of individuas mord codes and experiencing fedings of virtue and guilt. Thislatter, tacit
relationship is necessary to understand why individuals tend to behave mordly, but it is not required that
individuas routindly think in such terms in deciding how to behave.*®

In sum, our assumptions with regard to individuals behavior can be restated follows: First,
individuas are led, at least to some extent, to follow moral rules. Second, that to be so led, there must
be some sort of motivation that is (sometimes) sufficient to counter other motivations, notably, narrow
sf-interest. Third, whatever is the precise interna, conscious experience of mora decisionmaking
(and it may wel vary among individuds and for asngle individud in different Stuations), we can smply
use the terminology of guilt and virtue to describe whatever it is that leads individuds to follow mord
rules. In thisrespect, our clam is more of atautology than an assumption. (Perhaps because we are
both economigts, we find most fdicific a choice of language that is suggestive of the initid interpretation,
under which individuas are imagined to engage in an express cal culation based on competing sources of
utility, those reflecting narrow sdlf-interest and those based on the moral emotions or sentiments, but
hopefully it is clear at this point that there is substantia overlap among competing descriptions of the
decisonmaking process a issue.* In any event, we further examine whether there is adigtinction
between acting from sdlf-interest and acting from moral obligation below.)

¥Thisidea can be expressed formally. Suppose that the prospect of feeling guilt, denoted g, underlies
moral violations, the moral weight of which isindicated by m. The implicit relationship between g and m could be
indicated by the functional expression m(g). Now decisions d could be related to personal benefit or cost (utility) u
and moral weight m, using the functional expression d(u,m). This expression can be more fully stated as d(u,m(g)),
reflecting that misimplicitly afunction of g. Now, to complete the argument, one can simply define an aternative
decision function d\ , such that d\ (u,g) = d(u,m(g)). That is, given any u and g, one can find the corresponding u
and m using the function m(g), use those values to determine the decision d, and assign that same decision to the
constructed function d. In this manner, stating that decisions depend on u and misformally equivalent to stating
that decisions depend on u and g. (One might therefore say that individuals who decide based on u and m behave
asif they decide based on u and g, and vice versa.)

1For example, in the following subsection, when we speak of inculcating a certain level of guilt, one could
interpret our statement as referring to the incul cation of amoral rule of a given degree of importance.



B. Inculcation of Morality

We assume that it is possible to inculcate mora rules and, relatedly, to do so in amanner that
leads individuads to fed a specified leve of guilt for violating various mord rules or virtue for following
them. Thisassumption is both strong and innocuous. 1t is strong (and unredigtic) because thereis
obvioudy no person or entity (except possibly adivine one) with such a capacity. To the extent that
mord rules are inculcated in a society and amilarly transmitted across generations, the inculcation and
transmission is done by parents, teachers, religious figures, peers, governments, and so forth; these
processes are imperfect and possibly conflicting. And to the extent that mord rules arise through
biologica evolution, thereis a best only an imperfect, invisble hand guiding the process of natura
Section.

Our assumption is benign given that our main purpose hereis conceptua. Our centra question
concerns what a system of mora ruleswould be, and what use would be made of guilt and virtue (and
approbation and disapprobation, and so forth), if the mord system were designed entirely on
consequentidist grounds (maximizing welfare, for concreteness). Thus, the present assumption merely
corresponds to stating the necessary hypothetica premise. Of course, our society — and, it would
seem, dl others that have been studied — does have amora system, so there is some factud basis for
the assumption that such a system may somehow be created (whether through socia evolution, divine
intervention, or otherwise). We will return later to the question of how the source of amora scheme
matters for descriptive purposes.

We further assume that the inculcation processis costly. Specificadly, to inculcate, say, therule
that lying iswrong and the corresponding tendency to fed guilty for teling lies— or virtuous for telling
the truth — involves acost. Moreover, we suppose that this cost is greater the stronger is the mora
rule, that is, the more guilt or virtue isto be inculcated in association with the rule. The motivation for
this assumption is that, whatever inculcation process one imagines, there will be time, effort, and other
codts associated with inculcating mordity. For example, parents cannot Smply snap their fingers and
have their children absorb amord code; rather, there must be ingtruction, the offering of examples, uses
of reward and punishment, and so forth. Furthermore, because time with one's children isfinite, there
is an opportunity cost: The more effort parents spend inculcating one mord rule, the less time they will
have for other endeavors — whether teaching their children to read, going on picnics, or inculcating
other mord rules®®

®Hooker (2000) emphasizes the importance of considering inculcation costs in determining what moral rules
consequentialism requires. We further note that even to the extent that some moral rules arise from evolution in the
biological sense, thereisasort of scarcity in natura selection, so that if significant selection is occurring on some
dimensions, selection on other dimensions will tend to be less sharp; hence, just as when inculcation costs are taken
into account, there would be a preference for moral rules that control more important behaviors (those having greater
effects and those that arise more frequently).
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C. Limitson the Force of Morality

Itisnot just that inculcation is codtly, but it dso seems true that there are limits on the extent to
which most individuas can be influenced by mordity. That is, there are limitsto individuas capacities
to experience (directly or indirectly) feelings of guilt and virtue, to be moved by concerns about
disapprobation and approbation, and so forth. Thus, we suppose that a person cannot fed boundless
guilt or virtue dl of thetime. If someone dreedy fedsterribly guilty from one misdeed, there may be
less room to fed guilty from ancother. With regard to internd fedings, emotions of sorts, it isaregularity
of human psychology that reaction to a common type of stimulus diminishes with repetition, a numbing
effect.’® Likewisg, it isfamiliar that one type of reaction can crowd out others: If one's foot is smashed,
one no longer notices the pain from a previoudy bruised elbow. With regard to external mora rewards
and sanctions, it seems that there are limits on how much effort third parties can expend meting out
praise and blame and on how effective such praise and blame can be. Concerning the latter, if
everyone, or even asingle individud, is congtantly praised, the impact of such praise will presumably
diminish.

In sum, we assume that the effectiveness of those forces that potentidly motivate individuasto
behave mordly is subject to diminishing returns. Moreover, we suppose that such limits affect not only
sngle types of morad behavior but dso, to an extent, mord behavior asawhole. Thus, if one dready
feds tremendoudy virtuous and has dready received unending praise from doing a certain type of good
deed, further fedlings of virtue and approbation have less ability to motivate Smilarly large sacrificesto
do another type of good deed.!’

D. Generality of Moral Rules

Our find assumption isthat mora rules must have some degree of generdity. Thus, amord
rule might prohibit dl lies, or perhgps al lies of agiven type or in agiven context. But it is assumed to
be impossible to inculcate mord rules of unlimited specificity; thus, adifferent mord rule— with a
different associated level of guilt or virtue— could not be ingtilled for every concelvable Stuation in
which an individua might have the opportunity to tdl alie.

Although there is room for disagreement about the extent to which this assumption accurately
characterizes what can be inculcated in a particular individud or as a part of a society’s mora code, it
seems clear that nontrivid limits on pecificity exist. Since the point is familiar, we merely sketch some

18gee, for example, Frederick and Loewenstein (1999). We note that, although there is a substantial
regularity to the tendency of reactions to stimuli to fall as the stimuli are repeated, there are some exceptions.

e acknowledge that there could be exceptions. Individuals vary and some, perhaps never having done
agood deed before, may not have appreciated how good it makes one feel. Our assumption is merely that, for most
individualsin most circumstances, there comes a point of diminishing marginal effectiveness of guilt and virtue and
of disapprobation and approbation.
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of the standard reasons.*® Firg, there are limits on what any individua can be taught, reflecting limits on
precision in our language, in time available, in mental processing ability, and so forth.® Moreover, these
limits assume particular importance given that a sgnificant part of mora education (and probably the
mogt effective part) takes place in early childhood. Second, there are limits on individuas' ability to
apply complex rules successfully. Complexity adds to decision cogts, requires information that may not
be available, and itsdlf produces error. Third, although error can be unmotivated, motivated error is
especidly important for mord rules: If an individua would like to be ableto lie, because it promotes his
narrow sdlf-interest, he would like to convince himsdlf that it would be mora to do o, for then he
would avoid feding guilty (and so forth); now, if mord rules are complex, admitting myriad context-
specific exceptions, the capacity to rationdize and mispercaive pertinent information makesit likely that
individuas would frequently err in favor of their own sdlf-interest. This would substantidly undermine
the purpose of mora rules. Fourth, because mora rewards and sanctions are in part administered by
others — those expressing approbation and disgpprobation — it isimportant that rules be sufficiently
smple (in particular, not requiring information available only to the actor) that other members of society
can do thar part in enforcing the mora system.

In the andlysis to follow, we will Smply assume that there is a given divison of actsinto various
categories and that, dthough acts within a given category will tend to be smilar, they will not be
identica. Thus, if the category islies (or some plausible subset thereof), it will be the case that some
liesin the category cause more harm to third parties than do other lies (indeed, some lies may be
beneficid to others) and that there will be variation in the extent to which an individud’ s narrow sdlf-
interest will be advanced by telling alie. Later, we will return to the subject of the generdity of mord
rules, to congder the posshility of inculcating exceptions to mord rules aswell as the posshility that the
various categories, and thus the associated mora rules, may overlap and conflict.

I11. ANALYSIS?
A. Framework

There are various Stuations in which individuals may find themsdves. In each situaion, we

BFor further elaboration and some references, see subsection V(A). The analysis could be extended in a
number of ways. One important consideration is that our ability to perceive events and act in light of them islimited
by the structure and operation of our brains. In addition, because many of the relevant systems of the brain (visual
perception, for example) have a multiplicity of purposes and may have evolved primary to serve other purposes
(such asidentifying prey or aerting individuals to physical danger), our mental categories may well not be ideally
suited to making moral decisions. See, for example, Kosslyn and Koenig (1992) and Pinker (1997).

1n addition to strict limits, there are also considerations of cost. Even if it were feasible to inculcate moral
rules situation by situation, the costs of doing so would be tremendous. Put another way, there are substantial

economies of scale to be realized through the wholesale incul cation of moral rules, for categories of situations.

A formal version of the analysis appears in Kaplow and Shavell (2001).
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assume for amplicity that individuas have only two choices They may ather act or refrain from acting.
For example, in one Situation, the choice may be whether or not to tell alie; in another, whether or not
to rescue someone. Each act in each Stuation has two characteristics: The individua may gain or lose
from committing the act, relaive to not committing the act. We refer to this gain or loss as narrow sdif-
interest. And the act may (but need not) result in aharm or benefit to third parties.

Furthermore, we suppose that these actsfall into natura groupings, as previously described.
Thus, dl lies, or perhgpsdl lies of agiven generd type or in acertain set of circumstances, fal into a
single group.

If amora ruleisinculcated with regard to a particular category of behavior (say, amord
prohibition on lying), asocia cost will be incurred, one that, as noted, is assumed to rise with the
drength of the rule. For example, the more guilt is to be associated with lying — or the greater the
feding of virtue that is to be associated with telling the truth — the higher will be the corresponding cost
of inculcation. Furthermore, we aso noted thet there are limits or diminishing returns regarding the
extent to which individuas can actudly experience fedings of guilt or virtue (and to which socid
disapprobation and gpproval can be expressed by others and be felt by an actor). 1t will sometimes be
convenient to treat thislimitation as aliterd condraint, an upper limit on the extent to which guilt or
virtue can be realized, recognizing that a more precise statement would reflect that, the more guilt or
virtue is experienced for one type of act, the less effective will be the guilt or the virtue associated with
other types of acts.

We now return to our first assumption: Individuals behavior is taken to be determined by a
weighing of their narrow sdlf-interest dong with any guilt or virtue (and disapprobation or gpprova)
associated with an act. I, for example, guilt were associated with telling alie and virtue with telling the
truth, the individud would tel alieif, but only if, his narrow sdlf-interested gain (if any), minus the effect
of the guilt he would experience for telling the lie, exceeded the virtue he would fed if he told the truth.
(Thisisequivdent to sating that an act will be committed if and only if the narrow-self-interested gain
from doing so exceeds the sum of guilt associated with committing the act and virtue associated with
abstention.)*

Findly, we need to sate the consequentiaist objective. For concreteness, we will speak in
terms of the maximization of socid welfare?? From a consequentiaist perspective, therefore, the god is

2n section I1(A), we stated our assumption that individuals weigh narrow self-interest along with guilt and
virtue in making decisions. The present statement, in which we treat guilt and virtue asif they can be subtracted
from or added to the gains or losses associated with acts, is not materially different, for we have made no statement
about how any of the units are measured. In any event, any such arithmetic statements can readily be translated into
statements regarding whether guilt and virtue are or are not sufficiently large to outweigh narrow considerations of
self-interest.

2|f the maximand were otherwise, see note 6, we could si mply redefine the harm or benefit to othersin terms
of the alternative maximand and make corresponding adjustments, and the analysis would be similar.
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to choose mord rules to associate with different categories of acts— which isto say, to choose levels
of guilt and of virtue to associate with different categories of acts— so asto maximize wdfare? The
condtituents of welfare are asfollows: the gains or losses, in terms of narrow sdlf-interest, to individud
actors; the harms or benefits caused to others by the acts; the costs of inculcating the mora system; and
the effect on actors due to the actua experiencing of guilt and virtue.

Two points deserve emphasis. Thefirg pertainsto the incluson of guilt and virtue in welfare.
Because it is assumed that individuas who commit acts or abstain from them may experience guilt or
virtue (indeed, it is this assumption that underlies their behavior) and because it is assumed thet the
consequentidist objective is to maximize welfare from al sources, it follows that this particular source of
individuas welfareisincluded in the socid caculus®

The second more broadly concerns the difference between the aforementioned statement of the
consequentidist objective and that which is often encountered (both in the writing of consequentidists
and of thelr critics). It is often assumed — usudly implicitly — that whether an act is desirable under a
consequentiaist framework is determined by considering the effects of the act (its consegquences) on the
actor and on other parties, wherein atention is confined to what we have referred to as narrow sdf-
interest and harm and benefit to others. Our formulation differs by including both incul cation costs and
the effects of experiencing guilt and virtue®® Asaresult, it is possible that amora rule that seems best
from a conventiona consequentiaist perspective will be inferior to a different mord rule when one takes
amoreinclusve view of the consequentiaist objective.

B. General Moral Rules

We now consider what mora rules— and associated levels of guilt and virtue — would best
be associated with situations in a given category.?® We begin by considering amora system enforced

2As should be apparent, we are seeking to determine what use of guilt and virtue would be optimal under
the implicit assumption that the moral system is the only check on self-interested behavior, thereby omitting other
regulators, notably, the legal system. For explorations of law and morality, see, for example, Ellickson (1991), Posner
and Rasmusen (1999), Shavell (2002), Sidgwick (1897), and Sunstein (1996).

240ne could make different assumptions about the maximand or about individuals' behavior under which
this conclusion would not follow; it will generally be clear which of our results would be affected (and how) if this
element of welfare were thus excluded.

20thers, such as Mill (1861) and Sidgwick (1907), have stated that the experiencing of moral sentiments
should be included in welfare, but they did not pursue the implications of that assumption.

BMore precisely, we will consider what is best with respect to a given category, taking as given how the
moral system will treat other categories of behavior. Becauseit is assumed that different moral rules, and levels of
guilt and virtue, may be employed for different categories, this procedure is acceptable. (Our assumption that
morality must operate at a categorical level proscribes fine-tuning morality situation by situation within a given
category, but not across categories.) The only point of importance here isthat, if more guilt or virtueisto be
employed with respect to the category under consideration, it must be kept in mind that this tends to involve an
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by guilt done— a sysem congsting only of prohibitions of varying strengths — and then we introduce
virtue aswell. We proceed in this fashion because many of our overdl conclusions can be derived by
confining atention to guilt; the introduction of virtue makes the andys's more complicated, even though
it ultimately does not affect many of the results.

Guilt. — Suppose that the consequentiaist must decide how much (if any) guilt to inculcate
with respect to acategory of acts. Condder firgt the behaviora effect of inculcating guilt, thet is, the
deterrence of actsin the pertinent category.?” For this behaviora effect to condtitute asocid benefit, it
is necessary that some of the actsin the category are overdl socidly undesirable. Indeed, it must be
that the preponderant effects of deterred acts would be undesirable if the acts were committed;
otherwise, with regard to behavior, it would be better to forgo imposing guilt. Note that for actsto be
socidly undesirable, it must be that their net effect is negative. Thus, dthough ordinary driving behavior
causes noise and air pallution, congestion, and the possibility of an accident, dl harmsto third parties,
typicdly these costs are believed to be a good ded less than the benefits to drivers, so driving would
not be socidly undesirable from this consequentiaist perspective.

Second, gpart from behavior, there are other possible consequences of inculcating guilt, and
each of these involves a disadvantage. There are the direct cogts of inculcation. In addition, when not
dl individuds are deterred from committing acts in the category, guilt will be experienced, which
reduces the welfare of those individuas. (For example, some people may litter when in a hurry and no
trash receptacle is avalable, and they may fed guilty asaconsequence) Findly, when not dl
individuals are deterred and guilt is experienced, the limited capacity to experience guilt will be depleted
to an extent, tending to reduce the effectiveness of guilt in controlling other types of behavior.
(Individuals who aready fed guilty about their littering and other mora infractions may not fed as much
additiond guilt from telling lies and thus may be more likdly to do s0.)

Ovedl, it makes sense to inculcate guilt only when there is an advantage, involving the
deterrence of acts that are overal undesirable, and this advantage outweighs the costs of using guilt. In
generd, it isdedrable to ingtill more guilt the greater isthe extent to which acts are undesrable, the
lower are the costs of inculcation, and the greeter is the portion of individuals who will thereby be
deterred from committing acts. Relatedly, when determining the extent to which guilt should be
inculcated, an important consderation will be that raising the leve of guilt affects the tota amount of

implicit cost, given that the total capacity to realize guilt and virtue is assumed to be constrained and hence using
more guilt and virtue in one category will reduce the effectiveness of guilt and virtue used el sewhere.

2"For convenience, we will discuss the possibility of associating guilt with committing actsin a given
category and virtue with abstention from acts in the category. We could as well discuss the assignment of guilt to
abstention and virtue to action — which would make sense if the acts in the category were generally desirable and
omissions undesirable. Allowing for this possibility would make our exposition more cumbersome without changing
any of our analysis. The possibility that there may be an intrinsic distinction between acts and omissions which
bears, from nonconsequentialist perspectives, on whether acts and omissions can be viewed symmetrically, is
discussed below.
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guilt that is experienced, and in asomewhat complicated manner. (Raising theleve of guilt resultsin
less guilt being experienced on account of more individuas being deterred from committing acts, but it
resultsin more guilt being experienced by those who remain undeterred. A priori, elther factor could be
more significant. %)

These factors cannot be viewed in isolation. Thus, even though grester harm, taken by itsdlf,
favors the use of guilt, it will often be sensble to inculcate guilt for acts that do not cause sgnificant
harm to third parties. Congder fairly minor misbehavior, like cutting in line. When even asmdl amount
of guilt isingtilled with respect to such behavior, it ssems that nearly everyoneis deterred from cutting in
line most of thetime. Though the benefits from such deterrence are modest, the costs apparently are
negligible. Inculcation cogts are probably rather low, and since few actudly cut in line and thus
experience guilt for having done so, the other costs seem to be very small as well.

The foregoing discussion has anumber of implications regarding the use of guilt. Clearly, actsin
agiven category can be socidly undesirable, yet it would not be advantageous to employ guilt. That is,
it may be gppropriate to deem behavior moraly permissible even when, idedly, it would be better if it
were not engaged in. And, even when it is advantageous to inculcate guilt, it may be too costly or
otherwise undesirable to inculcate it & so high alevel so asto deter dl undesirable acts® In that case,
individuals may commit undesirable acts, despite the moral prohibition, and experience guilt as aresullt.

It isaso possble that desrable acts will be subject to guilt. The basic reason isthat actsin a
given category are heterogeneous. Accordingly, when most acts in the category are sufficiently
undesirable (perhaps lies, or lies of agiven type), it is advantageousto indill guilt — to deem actsin the
category mordly impermissble — but thiswill mean that guilt will be associated as well with the
atypica, desirable actsin the category (those occasional lieswhose socid benefits exceed the harm
they cause). Two results are possiblein this case: Desirable acts may be deterred (if the leve of guilt is
high relative to the actor’ s persond benefit from committing the act), and desirable acts may be
committed (in the contrary case), in which event individuas will experience guilt as a consequence of
committing desirable acts*°

2| the deterrence effect is relatively small, it may be best to use little or no guilt, despite the acts being
sociadly undesirable, on average. If the deterrence effect isrelatively large, it may be best to set guilt at ahigh level,
even a alevel where, at the margin, most of the acts deterred are socially desirable ones (see the discussion in the
following note).

PThe reason it may otherwise be undesirable is that it may be that the undeterred acts would include many
that arein fact desirable. (For example, if the harm to third parties from atype of act is rather uniform for all actsin a
category, but individual actors' benefits vary, the acts of those with the highest personal benefits — and those will
tend to be the socially desirable acts — would constitute most of those that remain undeterred when guilt isset at a
moderate level.)

3The results described in the text hold if the term “desirable acts” is understood conventional ly, to refer to

acts for which the personal gain to the actor exceeds any harm caused to others. Aswe have explained, however, a
complete account of welfare in this setting is more inclusive. Hence, in asking whether it would be ideal for agiven
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Guilt and virtue. — We now suppose that the consequentiadist must decide how much virtue
aswdl as guilt to incul cate with respect to a category of acts. One possibility issmply not to use
virtue, in which case the foregoing analysis would indicate how much (if any) guilt would be best to
employ. Anocther possibility isto usejust virtue, and, of course, the remaining possibility isto use some
combination of the two.

Aswe have previoudy suggested, when guilt and virtue are employed together, individuds tend
to act when their persond gain minus the guilt they would experience exceeds the virtue associated with
not committing the act, which is equivadent to the statement that individuas act when their persond gain
exceeds the combined effect of guilt and virtue. Therefore, in determining the extent to which an
individua will comply with amord rule, it does not matter what combination of guilt and virtueis
employed, only the total of the two. Guilt and virtue, viewed as incentive devices used to induce
individuas to comply with mord rules and thus to behave in amore socidly desirable manner, can thus
be seen as subdtitutes.

If this were the complete Sory, the remaining analysis would be straightforward because the
foregoing discussion of guilt could be applied to virtue. Notably, it would tend to be advantageous to
employ virtue when it leads individuas to behave in amore socidly desirable manner and when the
costs of inculcating virtue are low. Also, the generd nature of mord rulesis such that, when virtueis
employed, it will sometimes be associated with undesirable behavior. To illugrate the latter, just as guilt
may be associated with telling lies even though some lies may be socidly desirable, virtue may be
associated with being truthful even though sometimes tdlling the truth may be socidly undesirable.

That both guilt and virtue are potentidly available, and that they are subgtitutes with regard to
controlling behavior, raises the question whether there is any basis for a consequentidist to make
greater use of one or the other with regard to a particular category of acts— that is, whether socidly
undesirable acts should be morally prohibited, the opposite acts should be morally encouraged, or
some combination of the two. The most obvious reason for differentiation isthat it is possble thet, in
terms of inculcation costs or reldive scarcity (given individuas' limited capacities to experience guilt and
virtue), it may be more advantageous to use more of one or the other, as the case may be. Regarding
individuas' limited capacities, whichever of guilt and virtue was dready used to a greater extent to
control compliance with other mora rules would tend to be subject to more substantialy reduced
effectiveness and would tend to involve greater cogts from further use in terms of interfering with the
control of other types of behavior.

Until this point, we have discussed guilt and virtue as subgtitutes. There are, however, two
qualitative differences between them, each of which may bear on which should be employed. Firdt,

act to be committed, one would also include the reduction in welfare due to the actor’ s experiencing guilt (if the act is
committed) as well as the negative effect of this phenomenon in using the scarce capacity to experience guilt. 1f
“desirable act” were defined by reference to this inclusive conception of welfare, the two results in the text would
still hold.
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when guilt is used to control behavior and is successful in doing o, guilt is not experienced, whereas
when virtue is used and is successful, it is experienced. That is, when individuals do not commit an act
because they would fed guilty if they did, they by assumption will not fed guilty. By contrast, when
individuas do not commit an act because they would fed virtuous as a consequence of abstention, they
by assumption will fed virtuous. Becauseindividuds capacities actudly to experience both guilt and
virtue are limited, this differenceisimportant. In particular, it favors using guilt to deter actsin agiven
category when most individuas will successfully be deterred, because then the stock of guilt is not much
depleted. Likewise, it favors using virtue to induce individuas not to commit actsin a given category
when only afew individuaswill be successfully induced to do so, because then the reservoir of virtue is
not heavily drawn down.

For example, if it is supposed that most individuas could reedily be deterred from cutting in
line, the present consderation suggests that it makes sense to accomplish this result by inculcating guilt.
Since the prospect of experiencing guilt leads most individuals to behave appropriately, few ever
experience guilt, so thereislittle depletion of the limited capacity to experience guilt. If, however,
society reied ingtead on virtue, then when individuals routingly abstained from cutting in line, they would
fed virtuous as a consequence. Using virtue to control such everyday activity would quickly deplete
individuas capacity to experience virtue, making it unavailable to control other behavior that may be
more important.

Now consider socidly desirable behavior that few individuals may be induced to undertake,
such as rescuing others or assisting starving people in far-away lands, either a great persond sacrifice.
If guilt were used in an atempt to induce individuas to thus help others, by assumption few would do
S0, with the consequence that the capacity to experience guilt would be rapidly depleted. But if virtue
were used, since only afew can beinduced to behave virtuoudy, the depletion of the capacity to
experience virtue would be less®

A second factor — which introduces some further complication into our andysis but we believe
does not ultimatdly change it in asignificant manner — isthat guilt negatively affects the welfare of the
individua who experiencesit wheress virtue positively affectswefare. On this account, it would seem
that it is preferable, ceteris paribus, to employ virtue rather than guilt to induce individuas to behave
moraly. Indeed, because experiencing virtue is beneficid in and of it sdf, it might even seem that it

%1In both of these examples, it is useful to recall the analogue to our assumption with respect to external
moral rewards and sanctions, approbation and disapprobation. 1f approbation were used whenever a person failed
to cut in line, most everyone would quickly be exhausted, whereas it takes relatively little effort to bestow praise on
those few who engage in unusual self-sacrifice to help others. Likewise, if disapprobation were expressed whenever
an individual failed to abandon his self-interest to save the world, everyone would quickly become exhausted,
whereas we are taxed far lessif we only bestow disapprobation on those few who violate moral rules that are
followed by almost everyone. One might further reinforce this argument with the psychological point that
individuals would experience dissonance if they constantly expressed disapproval of the very behavior that they
routinely engage in themselves; similarly, it would seem strained to bestow sincere praise on behavior that was
routine and that one regularly engaged in oneself.
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would be beneficid to indtill virtue willy-nilly — even for acts that have no effects (pogtive or negetive)
on third parties and perhaps even for acts that are (only dightly) undesirable, for the benefit of
experiencing virtue may exceed any loss due to inducing otherwise undesirable behavior. We do not
emphasize these conceaivable implications regarding virtue because we believe that they are sdf-limiting.
The more that virtue isindtilled, the greeter the extent of diminishing returns regarding its effectivenessin
contralling behavior. Aslong ashumans capacity to experience virtue is not especidly large (relive
to the myriad types of behavior it would be ided to contral), it will make sense to use virtue only where
it improves behavior. If, for example, one viewed individuds capacity to experience virtue asa
gpecific, fixed amount, the main question regarding virtue would be where to use it — not how much of
it to use— and, for aconsequentidigt, it would best be used where the behaviora benefits are
greatest.® If al important sorts of behavior were effectively controlled and if the capacity for virtue
was only lightly taxed, it may make sense to use virtue to control less important behavior, or even to use
it purely so that individuas could benefit by the experience of virtue. But our empirical conjecture and
observation is that it does not seem so easy to induce most individuas to behave in asocidly ided
manner in al respects, thus, we are unlikely, in a consequentidist mora system, to have any virtue to
gpare, much less aggnificant amount. (And, relaxing the assumption in the preceding discussion that
the capacity to experience virtue is literdly fixed, assuming ingtead that virtue becomesincreasingly less
effective asmore of it is used, the basic conclusion that virtue should be focused where it is most useful
in controlling behavior would il follow.) Furthermore, for it to make sense to use virtue just for the
sake of the benefit of individuds experiencing it, the costs of inculcating virtue would have to be
aufficiently low, and it hardly seems clear that this condition would be met in practice.

Indl, it seems plausible that, in a consequentiaist mora system, virtue, like guilt, would best be
employed only where it would result in a sgnificant behaviord benefit. Nevertheess, because fedings
of virtue contribute to welfare whereas fedings of guilt detract from welfare, it will on this account be
optimd in aconsequentidist mora system to use more virtue and less guilt than otherwise would be
best, taking into account the costs of inculcating virtue and guilt and their decreasing margind
effectiveness.

C. Remark on Specific Moral Rules

In this subsection, we briefly shift our focus to consider the hypothetica, admittedly unredidtic,
but conceptudly interesting question of how our andysis changes if we drop our assumption that mord
rules must be genera to some extent, and assume ingtead that it is possible to tailor the use of guilt and
virtue perfectly to each possible stuation. Briefly exploring this case will reinforce our understanding of
the problem of designing a consequentidist mord system and highlight the significance of our
assumption about the categorical nature of mord rules. To smplify our discusson, we will confine our

%2Therein fact remains the question of how much virtue to use because inculcating virtue is costly. If,
however, inculcation costs led to using less than the available supply of virtue, the argument that one should use
virtue where its benefits are greatest — and not pervasively — is even stronger.
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atention to the case in which only guilt is used to enforce mord rules

Firg, it would be best to employ guilt only with respect to undesirable acts. (Above, the only
reason that guilt might be employed with repect to desirable acts is that they were grouped with
undesirable acts, but now we are assuming that thisis no longer the case)) After dl, inculcating guilt is
coglly; if it deterred a desirable act, that would be a further cost to indtilling guilt; and if it failed to deter
the dedirable act, then the guilt would be experienced, which itsdf would involve a further cos.

Second, when guilt is properly employed, it would be inculcated at alevel thet is sufficient —
and jugt barely sufficient — to deter an undesirable act. If the leve of guilt were insufficient to deter the
act, inculcating it would be pointless: Inculcation costs would be incurred and guilt would be
experienced, without any benefit being produced. And it would not be advantageous to ingtill more
guilt than necessary to deter the act, for any excess guilt that was inculcated would entall afurther cost
with no corresponding benefit.

Third, adirect implication of the foregoing point is that guilt would never actudly be
experienced. Asdated, guilt isonly properly employed wheniit is set a aleve sufficient to deter the
undesirable act.

Findly, guilt would not be employed to deter dl undesirable acts, but only those for which the
benefits of deterrence exceed the inculcation costs.

It is gpparent that some of the foregoing results differ from those we obtained for the case of
generd mord rules— namely, that guilt is employed only with respect to undesirable acts; that
whenever guilt isused, it is successful in deterring undesirable acts; and that guilt is never experienced.
These differences in results follow, intuitively and directly, from the difference between the two cases.
This reinforces the importance of our assumption that mord rules are categorica. Even when the types
of stuationsincluded in a category are largely smilar, there will usudly exist cases in which the results
regarding generd mord rules differ quditatively and significantly from those in the hypothesized ided
gtuation in which mord rules can be tailored specificaly to every possible Situation that may arise.

V. THE OBSERVED USE OF GUILT AND VIRTUE

Our andysis indicates how guilt and virtue would be used to enforce mord rulesif, in fact,
mord rules were designed to maximize socid wefare. Some conclusions are straightforward, and these
seem to be in accordance with what we observe, such asthat guilt and virtue are employed to prevent
actsthat typically reduce welfare (lying, breaking promises, harming others) and to encourage acts that
benefit others (rescuing someonein digtress). Of coursg, it is not dways true that a given type of act is

3Considering guilt and virtue is largely analogous, subject to the qualifications noted in subsection I11(B).
We provide a complete and formal analysis of both cases in Kaplow and Shavell (2001).
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invariably desirable or undesirable; for example, some lies may be desrable. Neverthdess, asiswedll-
known, we gill may fed guilty when wetdl such alie Thistoo isimplied by our analysis because guilt
and virtue must be inculcated for categories of acts (here, the category of lying), fine-tuning being costly
or impossible.

Our analysis dso produces some novel conclusons. Notably, these concern the fact that guilt
and virtue will actudly be experienced by individuas who commit acts with which guilt and virtue are
associated. Aswe explain, if ether guilt or virtue would succeed in inducing most individudsto act in a
socidly desirable manner, it will be better to use guilt (because guilt will not usudly be suffered, whereas
if virtue were employed, the limited pool of virtue would be squandered). Likewise, when few
individuas can be induced to act properly, it will be better to use virtue (because little virtue will be
consumed, whereas if guilt were employed, much would of the scarce stock would be consumed).
These conclusons do seem to be in accord with the observed use of guilt and virtue. On one hand,
individuals who do arange of undesirable acts— from cuiting in line to physicdly assaulting those with
whom they have disagreements — generdly fed guilty, and indeed these are acts that most individuals
are successfully deterred from committing most of thetime. But individuas do nat, it seems, fed
especialy virtuous when they abstain from such acts, since it is expected that everyone will do s0.3* On
the other hand, individuas who rescue others at greet persond sacrifice and those who devote their
lives, say, to helping the poor in less developed countries, fed virtuous and are objects of praise,
wheress the substantid mgority of us who do not routinely give most of our time or resources to
helping strangers (and could not readily be induced to do s0) do not generdly fed terribly guilty and are
not subject to socia disapprova. Animplication related to the foregoing is that we do not ordinarily
see sgnificant use of both guilt and virtue with regard to the same decision, which aso is suggested by
our andyss.

Indl, it gopearstha our andyss helps us to understand why guilt may be primarily associated
with some acts and virtue mainly with others. Let us compare this Stuation with another seemingly
plausble possihility: amord system under which sgnificant virtue is associated with al (or most) good
choices among actions and significant guilt is associated with dl (or most) bad choices. If thiswere
generdly the case, then abgtaining from bad behavior in everyday Situationsin which amost everyone
would abgtain would be associated with individuds feding highly virtuous, and faling to behavein a
manner that raises totd wefare at Sgnificant persona sacrifice when most otherswould smilarly fail to
do so would be associated with substantid guilt. Neither ssems generdly to be true. In sum, our
andyss does seem to offer an explanation for the differential use of guilt and virtue, a distinction that

%There are, of course exceptions. For example, one who abstains despite unusual provocation may feel
virtuous or be subject to approbation from others. But, interestingly, thisis precisely atype of situation in which
most individuals would not act in a desirable manner, so this apparent exception isitself consistent with our
analysis. Asanillustration, there is often an exception to the moral injunction against aggression for cases of self
defense. Thisrule— in addition to the benefit of the prospect of retaliation in deterring aggression — has the
advantage that, since most individuals will not be able to restrain themselves in certain settings, a needless use of
guilt isavoided.
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does not readily seem capable of explanation on other consequentidist grounds.

Additiondly, we note that guilt seems to be much more on peopl€ s mindsthan isvirtue. (This,
admittedly, is a casud empirica conjecture. It isprompted by what ssemsto usto be greater attention
in the literature to guilt and disgpprobation than to virtue and approbation and the rdatively higher
frequency with which individuals seem to discuss the prospect of feding guilty than the prospect of
feding virtuous) To explain this, we obsarve initidly thet, because both guilt and virtue are actualy
experienced only when individuas behave atypicaly, it is the contemplation of acts that are not
ultimately committed that is most relevant here. And, with regard to contemplated acts, guilt
discourages acts that advance individuals narrow sdf-interest and thus that they would otherwise
commit; because such temptation may be frequent (for example, one may often be tempted to lie or to
cut in line), the prospect of guilt would often come to mind. In contrast, virtue encourages acts that
individuas would not otherwise commit — actsthat are againg individuas narrow sdf-interest (such
as acts involving self-sacrifice to ad others); because most individuas may not frequently be inclined to
contemplate committing such acts, virtuous fedings would seldom be pondered.®

Another implication of our andysisis that, the greater is the deterrent effect, the grester isthe
benefit of raigng the leve of guilt or virtue in inducing more individuas to behave in asocidly desirable
manner. For example, behaviors that are more automatic, less conscious, will be less subject to the use
of mord sanctions and rewards. Consider the cases of young children and adults of limited mental
capacity.® (An exception would be where behavior is automatic due to habit formation, when
following one’ s mord emotionsis part of what produced the habit in the first instance.)

Furthermore, our andlysis may help to explain variaionsin mora rules across cultures, over
time, and within societies (comparing different groups).3” Such variation has long been recognized and
issad to pose difficulties for some normétive theories. As a positive matter, however, our anadyss
suggests that, even if mora rulesin different settings were optima from a consequentialist perspective,
their content — whether and the extent to which there would be guilt and virtue associated with
assorted types of behavior — may well differ. Methods of inculcation aswell as the identity and thus
the interests of inculcators will vary (role of organized rdigion, form of government, existence of
formalized education, mobility across communities), as will the relative frequency of different types of

3Another explanation is that the cost of incul cating virtue may be much higher than that of inculcating guilt
or that the limitations on the use of virtue may be much greater than those on using guilt, so there issimply less
virtue than guilt employed in enforcing moral rules.

%The treatment of children is somewhat complicated. On one hand, due to their less devel oped ability to
conform their behavior to moral rules, we tend to excuse them. On the other hand, one cannot wholly refrain from
applying moral rulesif oneis hoping to inculcate them. Animplication isthat one should defer the use of moral
sanctions, especialy guilt, until children reach an age where there is a reasonable prospect of achieving success
over aperiod of time that is not unduly prolonged.

37See, for example, Miller (2001).
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Stuations and the magnitude of persond benefits or costs and harms or benefitsto third parties
associated with acts in those situations. And, even if two types of behavior were identica in frequency,
harm, and persond benefitsin two settings, optima mord rules may nonetheless differ, for example, if
limitations on the use of guilt or virtue are more congraining in one society due to the greater need to
use guilt or virtue to regulate some other type of behavior. That a consequentidist mord sysem s
consgtent with variations in mord rules across socities is, of course, not anovel suggestion, for it is
recognized that consequentiaist mordity is contingent upon the circumstances under congderation.

It would be difficult to pursue the foregoing descriptive clams for two reasons. Firg, the ability
to measure the relevant phenomenais limited and further speculation a this stage in the investigation of
the subject seems premature. Second, a number of complications discussed below aso bear on the
observed use of guilt and virtue. Mogt important are that the optimality of actua mord rulesis hardly
assured and that the rules that tend to emerge may promote an objective that is different from socid
welfare,

V. DISCUSSION OF ASSUMPTIONS AND EXTENSION OF THE ANALY SIS
A. The Categorical Nature of Moral Rules

Right and wrong versus social desirability. — Under the consequentialist mora system that
we have outlined, whether any particular act is“right” — and accordingly is associated with the actor
feding virtuous and being subject to approbation — or “wrong” — and associated with the actor
feeling guilty and being subject to disapprobation — depends on the category of actsin which the
particular act fals. Now, for a given category of acts, the behavior that is determined to be right or
wrong in the sense just described depends, in turn, on the typica, average effects of actsin the
category. For example, if most lies are socidly undesirable, lying will be treated as awrong under an
optima consequentidist mord sysem. Aswe have emphasized, thiswill be true even though somelies
are socidly desirable. Hence, aslong as mora rules have any tendency to be generd — and we have
suggested that, due to human nature, they must be so to an extent — there will sometimes be a conflict
between what is right and wrong under a consequentiaist mora system and what is understood, in
principle, to be socidly desrable,

This contrast between which acts are deemed to be right and wrong and which acts are
ultimately socidly desirable or undesirable is, as we have noted, afamiliar one. Writers such as Hume
(1739, 1751), Audtin (1832), Mill (1861), and Sidgwick (1907) made this sort of distinction in
advancing what is now described as atwo-level view of mordity.®® At thefirst (higher) leve isthe

3Two-level views are often associated with rule utilitarianism, in contrast to act utilitarianism, but
discussions of rule versus act utilitarianism often fail to illuminate because there is alack of agreement about the
meaning of each version of utilitarianism and whether, at a deep level, they can be distinguished at all. Twentieth-
century two-level accounts that seek to address these issues include Brandt (1979, 1996), Hare (1981), Harrod (1936),
Rawls (1955), and Sartorius (1972).
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ultimate criterion of judgment, which for these writerswas socid utility. At the second (lower) level are
the mord rules. Because the choices at the second leve are limited — due to given facts of human
nature — one does not expect any moral rule to generate idedl behavior in all cases® Rdatedly, under
two-level theories, blame and praise (externaly administered andogues to guilt and virtue, which
receive less atention in many contemporary discussons) are viewed ingrumentaly: Whether an act
should be deemed blameworthy, it is argued, should depend not on intrinsc features of the act or even
on whether the act produces undesirable consequences, but rather on whether the practice of blaming
those who commit the act will itsef promote welfare. (Thus, as noted, blame might be associated with
some welfare-promoting acts if the practice of blaming acts of that general typeis, asawhole, socidly
desirable) Aswe note in our introduction, in some respects our atempt to present a systematic
andydis of aconsequentidist mora scheme builds upon the ingghts of these prior thinkers.

Rules and exceptions. — As discussed in subsection 11(D), there are strong reasons that we
are led to group acts in various ways, and, to the extent that guilt and virtue are inculcated, one would
expect there to be sgnificant savings involved in inculcating these mord sentiments with respect to
groups of smilar acts. Inevitably, the naturd groupings will not be idedly suited for the particular
purposes of regulating behavior. For example, there may be a category such aslies, or even a
particular type of lies, such that the Stuations in the category tend to be smilar; but it is unlikely that
there will be complete uniformity, and, in particular, even if mogt lies are undesirable, not dl of them
may be.

Of course, our minds have agood dedl of flexibility and are susceptible to some forms of
ingruction. Hence, if some naturd category for which we would like to inculcate guilt is overinclusve
— perhaps an important subset of actsin the category is desirable or is difficult to deter — we might
expend additiona resources to inculcate an exception.*® For example, we might be taught that white
lies are not wrongs, sparing us from the prospect of fedling guilty about or being deterred from
committing lies that would be innocuous or even beneficid, such asonetold to lure an individud to a
surprise party. To take another example, saf-defense in certain types of circumstances might be
excepted from the prohibition on aggression.

One might suppose ingtead that society could smply inculcate guilt over asmaller set —
aggression that is not in self-defense — rather than inculcate guilt over the broader set and then expend
additiond effort to inculcate an exception. Whether thisis feasible, we submit, is largely exogenoudy
determined; sometimes there will be a narrower natura set thet is rather homogenous regarding the best
level of guilt or virtue to indtill, and sometimes the naturd set will be broader and quite heterogenousin

®gimilarly, psychologists have suggested that moral rules function as decisionmaking heuristics that are
subject to error in application due to overgeneralization. See, for example, Baron (1994), Spranca, Minsk, and Baron
(1991).

“OMore generally, the boundaries between categories of situations could be made endogenousin the
analysis, so that the incul cation process itself was concerned in part with ingtilling certain categorizations.
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thisregard. Other times, there may be a choice whether to inculcate guilt or virtue act by act (more
redidticaly, smal cluster by small cluster) or to inculcate over alarger sst. The larger set may not alow
as precise amatch of guilt and virtue to particular Stuations, but the scae economies redized through
more wholesae inculcation may warrant the use of grosser classifications. Indeed, the savingsin
inculcation costs stand as an independent reason for mord rules to operate on a categorica leve rather
than to be specified for every possble type of act. Thisisespecidly truein light of the fact that many
types of Stuations may, in isolation, be unlikely to arise: It would not make sense to expend the effort to
teach separate mord lessons for each of the large number of such cases, whereas it may be highly
desirable to teach generd mord lessons that would each cover many situations, however unlikely each
might be.

Overlaps and conflicts among moral rules. — Another important feature of categories of
actsis that they may overlap, and indeed it is routinely observed that more than one mord rule may
apply in agiven case, raising the possbility of conflicts among mora rules. For example, there could be
one set of acts— pushing another individua out of one sway — that is subject to guilt and another set
of acts— ading othersin distress— that is associated with virtue. But this raises the question of what
happens when one pushes someone out of one'sway in order to help someone esewhoisin distress.
One possihility isthat individuas smply combine al sources of guilt and virtue in making their decisons.
Hence, a prospective rescuer may help a person in distress and thereby fed virtuous, but il fed guilty
for having pushed someone out of theway.** Or, the prospect of that guilt when combined with the
rescuer’ s own direct costs of aiding another may exceed the virtue he would fed, thus deterring the act
of assstance. Ancther possibility isthat certain emotions may trump or at least dull others, so perhaps
the rescuer would not fed guilty after dl if he pushed someone out of hisway in the course of rescuing
someone ese. How such overlaps and conflicts are resolved is an empirica question about the nature
of the categories in our minds and the manner in which our minds actudly function.*? To an extent, the
outcome may aso be socialy determined, for society could choose to inculcate an exception to one or
another mord rulein cases of conflict, and sometimes this ssems to be done.

We now consider one particular manner in which categories of Stuations may overlap: In
addition to mord rulesfor particular types of acts (such aslying or steding) there exist mord rules that
aoply very broadly, notably, the Golden Rule, which directs individuads dways to take into account the

“Brandt (1996) and Ross (1930) suggest that, when individuals follow the stronger moral obligation, they
nevertheless feel compunction about having neglected the weaker obligation.

“2There is considerable debate about the nature of moral conflicts. On one hand, it is widely acknowledged
that apparent conflicts exist and that conflict is perceived to exist at the psychological level — and thisisall that is
relevant for our purposes. On the other hand, it is contested whether, as a matter of moral truth (or, under atwo-
level moral theory, at the higher, critical level), there can be moral conflicts. For differing views, see the essaysin
Gowans (1987). Statman (1995) argues that there can be moral conflicts (two moral principles favor different
outcomes) but no true dilemmas (conflicts that yield no correct answer); nevertheless, he suggests that when
individuals have internalized moral principlesthey may, as a consequence, experience feelings of guilt or regret when
they act correctly in cases of moral conflict.
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effects of their behavior on others*® One can understand such a rule as associaing guilt with all
undesirable acts and/or virtue with al desirable acts, perhgps with the leve of guilt or virtue risng with
the extent of harm or benefit caused to third parties. It seems clear that such broad rules do exig,
dthough it isequdly clear that they exist dong Sde the categoricd rules that we have been discussang
thus far and not in lieu thereof.

This raises the question of why society does not smply inculcate the Golden Rule or some
variant, eschewing al other rules, and thereby require dl individuas awaysto act in asocidly ided
manner. Reflecting on the factors we discussin subsection [1(D), there are good reasons why thisis not
how mord systems operate: It would be difficult to inculcate the command to engage in complex
cdculations concerning dl behavior to young children, even as adults the gpplication of such arule
would be cogtly and difficult, and there would arise the problem of rationdization (thet individuas would
miscaculate in their own sdlf-interest to avoid the restraining force of guilt).** Moreover, our andysis
suggedts that, even if successful, such abroad rule would be problemdtic if the associated levels of guilt
or virtue were high, because of the congraints on the ability to experience guilt and virtue. Thus, even
with the Golden Rule in force, many individuals would till commit undesirable acts, which would
consume the scarce pool of guilt, making it more difficult to control other actsthat it may be more
important to deter; likewise, if virtue were indtilled for al good acts, virtue would quickly be consumed
on routine good behavior, leaving little to encourage certain types of behavior that may be particularly
vauable. In sum, broad rules like the Golden Rule, as a supplement to more specific (but ill fairly
broad) rules are likely to be vauable precisdy because of their breadth (they may cover actsthat fall in
the gaps between other mora rules) and their flexibility (they are directly sengtive to the unique features
of particular Stuations). Nevertheless, dueto ther limitations, they ideally would be associated with
only modest levels of guilt and virtue, and they would be supplemented by the kind of morad rules that
we have emphasized throughout our discussion.

We now congder how the foregoing conceptua andyss of overlaps and conflicts among
categories of Stuations regulated by mora rules helps to explain observed aspects of fedings of guilt
and virtue and certain features of philosophica argument. Regarding the former, it is obvious that
individuals sometimes do fed conflicted about what behavior is moraly correct. Moreover, conflicting
fedings about mordity often seem to arise in ingdtances in which two or more mora rules plausibly gpply
in the same Situation.

Likewise, much discusson in mord philasophy is concerned with cases in which our mord

“3Similar analysis would apply to intermediate cases, such as arule enjoining al acts that harm others or all
actsthat intentionally harm others.

“These and related factors have been emphasized by many writers, including Smith (1790), Austin (1832),
Brandt (1979, 1996), Sartorius (1972), Hare (1981), Mackie (1985), and Hooker (2000). In addition, Cosmides and
Tooby (1994) suggest that the human mind is better at specialized than general problem solving, implying that we are
more capable of properly applying rules targeted to particular contexts than a broad command like the Golden Rule.

-26-



indtincts and intuitions seem to be in conflict, such asin casesin which one mugt inflict harm on one
individual in order to help others (who are greater in number or who are affected to a greater extent).*
Indeed, if a command akin to the Golden Rule is inculcated, then such conflicts among our mora
intuitions will arise whenever a categorica mord rule requires welfare-reducing behavior, a
phenomenon that does seem to fit many discussons of consequentidism. That is, many arguments
concern cases in which an act promotes welfare and neverthel ess violates some mord rule.

Furthermore, many analyses of such casesfail to acknowledge that, even without regard to
overlap, the categorization of actsimplies that some behavior will be subject to fedings of guilt or virtue
even when, if the act were viewed in isolation, that would be inappropriate. It also should be noted
that, when thereis overlap, it does not follow that whichever category seemsto exert a stronger pull on
our intuition — perhaps the category for which the absolute magnitude of the feding of guilt or virtueis
greater — is the one whose rule would lead to ided behavior. For example, helping others may have
little virtue attached to it because virtue is codtly to indtill, because few would in fact help others, or
because typicd ingances of helping others do not involve nearly as great a benefit as would the
particular act in question; but none of these reasons suggest that commission of the particular act, which
may aso be in another category to which guilt is assgned, would be socidly undesirable.

B. Evolution and Inculcation

Both evolution and inculcation (nature and nurture) seem to play important rolesin determining
the use of guilt and virtue in enforcing mord rules® Initialy, we observe that the generd capacity to
fed guilt and virtue — as ditinct from how that cgpacity may be employed in agiven society —
obvioudy has an evolutionary origin, just as does any other capacity we might have. See Darwin
(1874), E.O. Wilson (1975), and Izard (1991).*" Likewise, the manner by which guilt and virtue may
be inculcated and associated limitations or costs must have abiologica foundation in the way that our
brains process information and in the mechanisms by which various emotions are triggered. It isfurther
study of the neurological foundations of aspects of human psychology that have the potentid to
illuminate the mechanisms currently under investigation; indeed, further examination of the existing

45See, for example, the discussion in subsection VI(E) on the act/omission distinction and related doctrines.

“Many of the ideas discussed in this subsection are developed in the literature cited in note 5. That both
evolution and incul cation determine behavior in genera is atheme of Barash (1982). See also Tooby and Cosmides
(1990), who explore the evolutionary interdependence between genes and the influence of the environment.

47See also Darwin (1874) and de Waal (1996), who suggest that certain other species exhibit aspects of
morality and conscience, and see Darwin (1872), who argues at length that the facial expressions that correspond to
different emotions are universal in humans and evident in some other species and hence must have an evolutionary
origin (which seems necessarily to imply that the emotions being expressed must too have an evolutionary origin).
Thus, athough critics of sociobiology, such as Lewontin, Rose, and Kamin (1984), would give a heavier role to
cultural determinantsin most domains, it seems difficult to deny that biology has an important role at least in
explaining the existence of features of the human brain that enable us to experience moral emotions.
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scientific literature should be illuminating.*®

Our capacity to fed guilt and virtue is aflexible one. Such flexibility would seem to confer an
evolutionary advantage because it would alow subsequent generations to adapt to changed
circumstances. Moreover, regardless of the particular explanation, we certainly do observe substantia
efforts to inculcate guilt and virtue to enforce various mord rules— in the rearing of children, in
organized religion, in educationd indtitutions, and in some acts of government. Thisis particularly
goparent in extreme cases, in which fedlings of patriotism or fiddlity to areigious beief are able to
motivate individuas or groups to engage even in suicidd behavior. The possbility of inculcation,
moreover, isimportant in attempting to explain cross-culturd variation in mora rules as well astheir rate
of change over time (which seems grestly to exceed the rate of biologica evolution).*

It ds0 seems plausible that some of our particular fedings of guilt and virtue are not entirdly the
product of inculcation. Consider, for example, the guilt that we associate with stealing. No doubt
society indtills guilt in this case, but it also seems possible that some of the guilt we fed isa product of
evolution in the biologica sense. An indtinctive reluctance to stedl may well help to overcome
acquisitive urges that, if acted upon, would be met with retdiation, which can prove very costly to the
initid aggressor.

The extent to which mora rules and associated fedings of guilt and virtue are incul cated rather
than purdly evolved has normative and postive implications. On the normative Sde, to the extent that
rules can be manipulated, society can attempt conscioudy to design policy to improve our mora
system, wheress if everything were hard-wired and fixed, there would be little that could be done, short
of eugenics.

Regarding positive implications, we offer two comments™ The first concernswhat is being
maximized. Evolution tendsto maximize surviva (more precisdy, replication of the pertinent genes)
whereas inculcation, particularly in asociety not on the brink of subsistence, may more plausibly be

“BFor example, one recent study measures the extent to which contemplation of various moral dilemmas
activates different areas of the brain. See Greene et al. (2001). See also Haidt's (2001) discussion of the application
of various literatures in psychology and other fields to the study of moral emotions.

49See, for example, Nisbett and Cohen (1996), who identify cultural differences regarding what they refer to
as a"“culture of honor” between inhabitants of northern and southern states. 1zard (1991) elaborates the view that
the capacity to experience guilt and shame has an evolutionary origin but that the association between these
emotions and particular actsis produced by internalization as a consequence of parental activity and other forms of
social learning and thus varies across societies. See also Tangney and Fischer (1995).

%00ne of the best ways to assess the validity of positive claims about moral systemsisto examine

differencesin morality among different societies and over time and to see whether they can be explained in a manner
consistent with such claims. For an interesting examination of another culture, see Brandt (1954).
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concerned with maximizing welfare®  In examining various questions— such as how bad it isto tel a
lie or how good it isto help othersin particular circumstances — it seems clear that the answers may be
different if the god is different. If controlling aggression was (in the rlevant evolutionary period) far
more important to surviva than helping others pursue their ambitions, and if the pattern of mora
emotionsis determined primarily by evolution, one would predict a heavy use of guilt to control
aggression but little use of guilt or virtue to induce individuals to assist others attempts to redize their
objectives. But some acts of heping may have been important to surviva, such as sharing food among
members of one' striba group (aslong asthey did not shirk), asaform of insurance. If so, guilt or
virtue might be used heavily to encourage cooperative, sharing behavior. On the other hand, if
inculcation can affect the Situations in which cooperation can be induced, this human capacity can
usefully be employed to serve awider range of purposes and thus be more adaptive to modern
circumstances.

Second, the tendency for moral systems to be optima — by reference to whatever is being
maximized — may differ depending upon the relaive importance of evolution and inculcation. Nether
process assures optimal results. With evolution, there isthe familiar point that selection is fundamentally
a theleve of individua genes, S0, for example, traits that would benefit a group as awhole do not tend
to emerge (athough they may arise to some extent through kin sdection, reciprocity, and so forth).
Also, with evolution, there mugt be afeasible path for adesrable trait to emerge. With inculcation,
there is the problem that inculcators do not bear al the costs and benefits of their actions. For example,
parents may fail to inculcate guilt concerning atype of behavior that does not harm other family
members or contribute to the ability to establish areputation. Likewise, when there are multiple
inculcators, each may be excessvey inclined to draw upon individuas' limited capacity to experience
guilt and virtue, a sort of common pool problem.

In most of our discussion, we take the view that guilt and virtue are to a subgtantia extent the
product of inculcation and thus may be regarded as more plausibly concerned with welfare than with
surviva (dthough there remains the question of which groups welfare islikely to be maximized). To an
extent, the mora system that we observe seems to be consistent with thisview. There do, however,
seem to be important aspects of exising mordity that may well have evolutionary explanations.

Notably, there is a strong tendency to limit dtruism, and related fedings of virtue, to one skin.
Nevertheless, the explanation may be mixed, for even if mora emotions are largely a product of
inculcation, one' s parents and other relatives may have a disproportionate influence on the inculcation
process, to the extent that they act in large part out of self-interest, limits on caring about the wefare of
others would tend to be self-perpetuating.

Another matter concerns the capacities for guilt and virtue themsalves. From awelfare-
maximizing view, alarge cgpacity for fedings of virtue would be highly desirable, for not only could one

S1There are, of course, limits to the latter, in that societies less successful in ensuring survival, especialy in
competition with other societies, will tend to die out.
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use the large reservoir of virtue better to control behavior, but thereisthe direct utility benefit from
experiencing virtue. Indeed, would it not be awonderful world if we could dl fed incredibly virtuous
every timewe did not cut in line or each ingtance in which we refrained from punching someone who
was rude? Asamaiter of surviva, however, virtue and guilt may be equaly useful, for al that mattersis
controlling behavior, not whether it is controlled by the prospect of rewards or of punishments.>?
Moreover, if there are limits on the extent to which capacities for moral emotions can be devel oped,
then having a modest pool each for guilt and for virtue rather than, say, only guilt or only virtue (with a
tota pool of equa size), has the benefit previoudy described: When individuals can usudly be induced
to refrain from an undesirable type of act, then little guilt needs to be used to accomplish this (the thresat
auffices for most); but when individuals cannot usualy be induced to commit a good type of act, virtue
is superior because much less of it needs to be used.>

C. Internal and External Views of Right and Wrong

Mogt of our discussion refersto fedings of guilt and virtue, which we interpret asinterna
punishments and rewards for following mord rules. There are, as noted in our introduction and
intermittently throughout, corresponding external sanctions and rewards as well, disapprobation and
approbation, blame and praise> Until now, we have loosdly suggested that these externa sanctions
(hereinafter taken to include rewards) are encompassed by our andys's, hence, if guilt is properly
associated with a particular set of acts, so would disapprobation or blame.

Despite their smilarities, amore complete analysis would aso take into account the differences
between interna and externd sanctions. Externd sanctions require the actions of third parties,
sometimes one s victim (or, in the case of helpful acts, beneficiary) and often individuas with little or no
direct relationship to the victim (beneficiary). There are three prerequisites for external sanctionsto be
effectiver The individuas imposing the sanctions need information about the actor’ s behavior; they must
be motivated to mete out the sanctions; and the actor must care about others expressions of blame and
praise.® Thethird eement seems quite closdly related to the interna sanctions and rewards of guilt and

52|t guilt were so extensive and so often experienced that the level of emotional pain induced individuals to
commit suicide, the situation would be different, but, short of that, there seems to be little difference between guilt
and virtue in this respect.

30ther factors would seem to have an evolutionary explanation. Notably, guilt and virtue are part of a
larger system of emotions that serves many functions; moral emotions are plausibly an application of this more
general system and thus would have its attributes even if they might not be ideal for the task of enforcing moral
rules. For example, there may be limits on the extent of our emotions, and extreme emotions might be reserved for
acts more directly related to our survival (reproduction, caring for offspring, self-protection).

54 Smith (1790) devoted significant attention to the similarities and differences between internal and external
moral sanctions and rewards.

55There are dso mixed or intermediate cases. For example, one might feel ashamed, and thus suffer adecline
in utility, if othersfind out about on€e' s act, without others having to engage in any particular behavior (such as
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virtue: It would appear that those who would fed guilty committing an act would usudly fed badly if
others express disgpprova, and vice versa. The second dement, individuals motivation to impose
sanctions on actors, cannot be taken for granted.®® One explandion for individuads motivation in this
regard is that the very process by which, for example, guilt may be inculcated for committing a
particular type of act would lead an individud to express disgpprovd of others commisson of the same
type of act.>” Thefirst dement, third parties’ information about the actor’ s behavior, is an independent
factor; in some contexts, certain third parties will automatically learn about behavior; in others, they may
learn about it indirectly, such as through gossip (which itself requiresinformation and motivation).

Although there are important differences between internd and externd sanctions, one can il
andyze them in agmilar manner. To begin with, the expression of disapprobation or gpprobetion is
itself an act of sorts, and thistype of act could be andlyzed much as we analyzed primary acts, such as
bresking promises or coming to the aid of others. Rules about when individuas should express
disapprobation or gpprobation may be inculcated, with accompanying mora emotions. For example,
failing to express disgpproval of someone who behaved badly — perhaps by continuing to greet him
cheerfully rather than by shunning him — might itself be a bad act for which guilt (or, perhgps more aat,
aproclivity to fed disgust) could beinculcated.®® And, as previoudy suggested, there may well be
synergies: If guilt isto be inculcated for committing a particular type of act, it may not add much cog, if
any, Smultaneoudy to inculcate a sense of disgust at others commission of that type of act, whichin
turn would induce one to express disapprobation.®® Considering our other assumptions, we would
suppose that there would be costs associated with incul cating these lessons (which may be smdl for the
reason just given) and, importantly, limits on the ability to employ disgpprobation and approbation (for

expressing disapprobation) in response to their learning about the act.

%6Some external sanctions are motivated by ordinary self-interest, such as when one chooses not to deal
with athird party known to be unreliable. We view this as distinct from the expression of disapprobation for its own
sake, which may include refusal to deal with an unreliable party even when it would be in one’ sinterest to do soin
spite of their unreliability. Of course, reputational sanctions motivated by self-interest, narrowly and conventionally
understood, sometimes reinforce moral sanctions. (Interestingly, even when reputational sanctions operate, morality
may be at work, for the third party’ s misbehavior is, one supposes, taken as a signal of the degree to which the actor
isamoral person. Seeour discussion of heterogeneity, below.)

5 These phenomena need not, of course, be the same, and there are independent moral rules that govern
expressing approval or disapproval of others' behavior, such as rules about when one should mind one's own
business.

%M oreover, society might employ external sanctions to enforce third parties’ enforcement against primary
behavior, and so forth. See, for example, Axelrod (1986), McAdams (1997), and Pettit (1990).

%9To complete the analogy with regard to acts of expressing disapprobation or approbation, the benefit or
harm to third parties associated with the acts would be the acts’ effects on welfare through enforcing or
undermining, as the case may be, the moral rules that directly govern primary behavior — under the assumption that
those subject to blame or praise care about this and accordingly will be induced to comply with moral rules by the
prospect of external sanctions. Finally, there may be feelings of guilt and virtue (or other moral sentiments)
associated with conveying information about others' behavior.
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example, there are undoubtedly limits on the extent to which individuals can be perpetudly upset at third
parties behavior and on the ability of individuas to expresstheir disgpprova in a manner that influences
others).

In sum, athough it would be an overamplification Smply to treat internd and externd mord
rewards and punishments as if they were the same, there are important smilarities in how they should
be andyzed. We bdieve, therefore, that there is some basis for our preliminary conjecture that
implications of our andysis for the proper use of guilt and virtue will often be suggestive with regard to
disapprobation and approbation.

D. Heterogeneity of Individuals

Our discussion for the most part refers to how individuas as a whole would tend to behave.
However, individuals may differ, for example, in the extent of their persond gains or losses from
committing various acts, how much harm or benefit their acts will cause to others, or their likelihood of
being in one or another type of Stuation. Such differences help to explain why it might be that, when a
given mord systemisin place, some individuas act morally more often than others.

Another important source of heterogeneity isthat different individuals may be differentidly
susceptible to fedings of guilt and virtue. This could be due to differencesin their condtitution or
differencesin their upbringing. 1zard (1991) indicates genetic differencesin individuads susceptibility to
emotions. With regard to inculcation, Snce much of it is done by parents or in locd inditutions, the
potentid for variation is substantia. Thus, to the extent that one can speak of asocia decison— or an
evolved tendency — for guilt or virtue of a specific magnitude to be associated with a class of acts, one
will be speaking about averages, not about the mora condtitution of each and every individud.

The primary effect of heterogeneity on our andysis would be to magnify the impact of the
grouping of acts that themsalves are heterogeneous. For example, when we described the possibility
that agiven leve of guilt might deter most but not al actsin a given category, one could think of an
additiond reason being that some individuas, when committing acts in that category, would fail to be
deterred, not because thelr particular Stuation involves an unusudly high level of persona gain from
committing the act, but rather because they experience atypicaly low levels of guilt. Individua
heterogeneity combined with the grouping of acts helps to explain why guilt is sometimes experienced
and why even modest levels of inculcated virtue will induce some individuas to do desrable acts that
most individuas could not be induced to commit even by the prospect of great rewards.

Heterogeneity in the extent to which guilt and virtue are experienced helps to explain other
features of observed behavior.®® Clearly, there are many undesirable acts that very few individuds

SAdditionally, as suggested in note 56, heterogeneity helps to explain certain responses to others’ past
behavior, such as refusing to deal with someone who is of an untrustworthy type (which might be translated as the
person having little capacity to experience guilt or as the person not having been well incul cated with respect to
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would commit, and we sometimes classify individuals who would commit such acts as psychopaths.
One posshility isthat these individuds have little capacity for feding guilt. At the other extreme, there
are ahandful of individuds— such as Mother Theresa— who seem unusudly willing to make
sgnificant persond sacrifices to help others. One might suppose that such individuas either experience
lessdirect disutility from sdf-sacrifice or experience sronger fedings of virtue from committing such
acts. Finaly, we observe that heterogeneity, particularly with regard to different experiences of
inculcation, helps to explain the mord disagreement that we observe among individudsin agiven

society.
E. Prudence

Many actsinvolve no (or only trivia) effects on third parties. Accordingly, there would seem to
be no role for the use of guilt and virtue to regulate them because, in the absence of mora sanctions,
individuas would commit such actsif and only if their own benefit from doing so was positive, and this
behavior would be socidly best from a consequentidist (welfarist) perspective. Nevertheless,
discussons of virtue and vice over the ages have often included categories of actsthat seem to involve
no obvious effect on others, and psychologists indicate that individuas experience guilt when they act in
ways that harm themsdves. Seelzard (1991). For example, individuas may be urged to save for a
rainy day, not to overeat, and otherwise to protect themsdlves from their own folly, and individuas who
fal to do so may fed guilty.

Can one offer a consequentiadist explanation for the use of a system of morality — or at least of
mechanisms that seem very similar to such a system — for the regulation of sdlf-regarding acts? One
possibility isthat third parties are affected after dl. Others may fed badly when individuals act in ways
that harm themsdlves, moreover, such others might be motivated to expend resources to aid those who
have fadlen victim to their own imprudence. Indeed, some leve of generd dtruism may be supported
by the moral sentiments themsdves. Moreover, certain inculcators, notably parents, will fed
dtruidticaly toward their children and thus be motivated to use available means, including the incul cation
of mora rules, to encourage more prudent behavior.

Another explanation is that individuas may lack sdf-control. (This explanation is particularly
important because it condtitutes a reason that imprudent behavior might arise in the first place) In
particular, many ingances in which guilt and virtue seem to be associated with sdf-regarding behavior
involve problems of myopia. As Schelling (1984) and others have suggested, these problems can be

certain moral rules). This, in turn, can explain certain signalling behavior and, relatedly, our tendency to make
associational decisions based on what may otherwise seem to be irrelevant characteristics, such as whether a
prospective business associate is philanthropic or sexually abuses subordinates. Compare, for example, Posner
(2000).

Y et another possibility is that an analysis that incorporates heterogeneity could address how others
behavior influences an individual’ s susceptibility to the moral emotions. For example, it may be more difficult to
inculcate or maintain the effectiveness of guilt for committing an act — as well as a social practice of expressing
disapprobation — if too many other individuals commit the act.
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thought of asinvolving two selves— in the case of myopia, a present self whose decisons affect a
future sdf. Under such aformulation, the behavior of the present salf does affect another — the future
sdf — and hence our andys's suggesting the potentid benefits of employing guilt and virtue can be
gpplied. For example, the progpect of guilt deters the present self from harming the future self. Asa
conseguence, we do not regard subjecting such persond choices to the same type of mord
mechanisms used for activity affecting others as inconsistent with our analysis of mord rules. It remains,
however, to consder the extent to which the actua association of morality (or amord-like system) to
matters of prudence is consstent with the implications of our analyss.

VI. COMMENTS ON SOME PARTICULAR DEBATES

In this section, we describe how the foregoing andyss may help to illuminate certain familiar
debates, mainly between deontologists and consequentidists (often, utilitarians). Aswe have Sated
previoudy, nothing we will say here purports to resolve any of these disputes, our comments being
limited to how particular components of the pertinent discussions might be recast.

A. Acting from Salf-interest versus Acting from Moral Obligation

Many writers, following Kant (1785), are emphatic that acting out of a sense of obligation or
duty is distinct from acting out of salf-interest.®* This, of course, raises the question addressed by Hume
(1752), Mill (1861), and Sidgwick (1907), among others: If an act is againg sdf-interest and is
nevertheless committed because it is moraly the right thing to do, what isit that, as a positive matter,
can explain such behavior? Of course, an important possbility isthat the mord sentiments — fedings
of guilt and of virtue and, relatedly, concern for the disapprobation or approval of others— provide the
explanation. When the utility effects of the mord emotions outweigh the utility associated with the act
per sg, individuas will behave differently. Aswe discuss a some length in subsection [1(A), this view
can be reinterpreted in a number of ways that render it substantialy consistent with seemingly different
understandings of individuals conscious experience of mord decisonmaking, such as the view that
individuas who “do their duty” do not obtain pleasure thereby, but rather they fed compelled to do the
morally correct act.®?

b1See, for example, the sources cited in note 10.

52We believe that our discussion of an ideal consequentialist moral system is also pertinent to one
particular strand of the debate on whether moral motivation can be subsumed under the concept of self-interest (with
the latter construed sufficiently broadly). It isoften believed that proponents of the self-interest view rest their
arguments on positive utility, such as from atruistic feelings toward others or simply from the feeling of virtue
associated with doing the right thing. Against this argument, it is suggested (plausibly, in our view) that individuals
would in fact have preferred that the situation, in which they have to sacrifice “ordinary” personal gain in order to
comply with the dictates of morality, had never arisen. Thus, it isargued that it is not any personal benefit from
doing one’ s duty that motivates moral behavior. This response, however, ignores an aternative, plausible
interpretation: Perhaps it is not pleasure that motivates moral behavior in such situations, but rather the desire to
avoid pain; that is, the moral rulesin question may be enforced by guilt rather than by virtue. (And, indeed, most of
the moral rulesthat are addressed in this literature seem to be those that are enforced by guilt.) Clearly, if one would,
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B. The Independent Importance of Acting Morally

A common objection to consequentidist accounts of mordity is that they cannot make sense of
our intuition that compliance with the dictates of moraity has weight independent of the consequences
of our actions. For example, Ross (1930) suggests that an individud following a consequentidist
mordity would be indifferent to whether a promise should be kept when the baance of benefits and
harm was precisely equa, whereas our mora intuition isthat a least some weight should be accorded
to keeping the promise. Arguments about whether consequentialism can account for our ingtinct that
promise-keegping is independently important often involve consequentidigts identifying indirect
consequences of breaking promises (such as by setting abad example that will affect others behavior)
and deontologists posing hypothetical examples in which such effects are absent (apromiseto adying
person that will never become known to anyone else) or suggesting that such additiond effects be
subsumed in the balance of benefits and harm and asking whether our intuition about promise-keeping
gill seemsto carry weight.

Without entering into the particulars of prior debates, such as that about promise-keeping, we
nevertheless observe that our framework of anays's has a sraightforward implication regarding whether
consequentiaism can account for the mora intuition that mordity has independent weight. Specificaly,
in the consequentidist mord system that we have described, anything morally prohibited is associated
with fedlings of guilt (and possibly shame and the progpect of being subject to disapprobation) and
anything mordly encouraged is associated with fedings of virtue (and an expectation of approbation).

If this scheme has even modest descriptive accuracy, then an explanation has been offered: The
tendency for mora behavior to be associated with mord sentiments is not contingent on an independent
consequentiaist assessment of such behavior, but rather is associated with al behavior subject to the
pertinent mord rule. Moreover, when mord rules operate a a categorica leve, dl actsin the relevant
category — such as that congsting of situations in which we decide to bresk a promise — will lead,
say, to the experiencing of guilt, even if the act hgppens to be, on balance, socidly neutrd or desrable
in its consequences. Thus, in the sort of Stuation posed by Ross, in which the direct effects of breaking
apromise are neutrd, it would be true under a consequentidist system of morality that promise-keeping
would be favored — by the weight of the guilt associated with bresking apromise. Indeed, many who
have written about the mord sentiments in times past, such as Sidgwick (1907), suggest alink between
mora sentiments and mora indtincts and intuitions. And to the extent that mora emotions tend to have
an autonomous, not entirely conscious character, being triggered by particular actions and being
anticipated by the mere contemplation thereof, their nature does seem similar to that of an ingtinct or
intuition of the sort that Ross invokes.

in agiven situation, be induced to sacrifice personal benefit to avoid guilt feelings of a greater magnitude, one would
wish that the situation had never arisen. Hence, understanding individuals moral behavior to be motivated by
considerations of guilt and virtue and by related concerns about disapprobation and approbation is not at all
inconsistent with the common suggestion that individuals would prefer that situations requiring painful moral
choices never arise.
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C. Moral Intuitions, Counter-Examples, and the Generality of Moral Rules

A common form of argument againgt consequentialism involves offering specific (and often
unusud) examplesin which itsimplications seem incongstent with our mord indincts or intuitions. For
example, Williams (1973) presents a case in which an individua would have to take one person’slifeto
save others (Jm must kill one captive, or ese Pedro will kill twenty). Or, as many have posed, a sheriff
may frame an innocent person to satisfy an angry mob that otherwise will riot and kill many. Again,
many arguments pro and con have been offered concerning which act in each Stuation redly isimplied
by consequentidism, with consequentidists giving reasons why what seems intuitively right (not taking a
life, not framing an innocent person) would in fact be best in terms of its effects and with deontologists
disagreeing or offering modified hypothetica examplesin which certain effects would be aosent, thereby
restoring the tension.

As some writers who advance two-level views have noted, however, there is another sort of
response available under a consequentidist view.®® Namdy, since mord rules must, as we have
suggested here, be generd in nature, it isinevitable that there will be instances of conflict between what
such rules command and what act would actudly be best in agiven situation. Thus, as we have
suggested, there may be aprohibition on dl lies (or dl liesin agiven dass) even though, given inevitable
heterogeneity, there will be some liesin the class that would have on-balance desirable consequences.
Likewise, we may suppose that killing an innocent person and framing an innocent person are eech
generdly prohibited categories of acts. This suggests that committing either act— evenin atypica
circumstances in which the act might (as deontologists offering certain examples assume would be the
case) have overdl postive effects — would be associated with fedings of guilt and shame and
expectations of disgpprobation and thus would grate againgt our mord intuition.

In thisregard, it is worth recaling some of our previous discussion about our assumptions and
their rationde. Aswe explainin subsection [1(D), amorad system’s operation at the level of categories
of acts— in which case-gpecific exceptions may not freely be made when consequences would be
atypicd — is an unavoidable aspect of human nature and, given thisfact, a consequentidist system
would not attempt to function otherwise. Relatedly, we have argued that fedings of guilt tend to be
autométic, not contingent on the particulars of the act in question. And, in discussing externd mora
sanctions, we observed that onlookers need to be induced to express disapprobation, which may well
be accomplished by making them such that they would fed guilty if they fail to do so. Indeed, the very
tendency to express disgpprobation upon hearing of another’ s violation of a generd mora rule would
lead one to predict that any well-socidized individua would have a negative reaction to the very sorts
of examples commonly presented in debates about consequentiadism. And, as we note in the preceding
subsection, the nature of our mora sentiments seems Smilar in important respects to that of mora
indincts and intuitions.

83See, for example, Harrod (1936), Rawls (1955), Sartorius (1972), and Hare (1981).
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Insum, it isahdlmark of two-level consequentidist accounts that it is Smultaneoudy possible
for an act in a gpecific Stuation to be overdl desirable as an ideal matter and to be prohibited by a
sound mord rule. Moreover, in the sort of consequentiaist system that we have outlined here, the latter
cariestheimplication that the actor will fed guilty and that onlookerswill fed negetively about the act
(evenif dl redize that the baance of effects of postive). Findly, given the generd nature of morad rules,
which gpply to groups of acts rather than act-by-act, it isinevitable that some of the time these sorts of
conflictswill arise. In fact, Snce the mord systlem must operate a acategorica leve given the inherent
condraints of human naure, it will inevitably be possible to identify such conflicts, and any
consequentidist who purports to be clever enough to refute dl such counter-examples should not be
believed.

D. The Problem of Unlimited Individual Obligations under Consequentialism

In this subsection and the next, we consider two specific conundrums that are often posed in
debates between consequentidigts (utilitarians, in particular) and deontologica mora philosophers.
One critique raised by the latter group againgt the former isthat a consequentidist or utilitarian mord
criterion is too demanding: Everyone would have to be aMother Theresg; individudsin richer countries
would have to donate most of their income to help poor people in less developed nations, and so forth.
Such implications, it is sad, are incongstent with our mord intuitions, which inturnissad to
demondrate that consequentidist mora philosophy is fundamentaly defective® Implicit or explicitin
such argumentsis the clam that our mora intuitions condtitute (or at least indicate some of the contours
of) anided mord system.

Our andlysis, as we have dready suggested, offers an answer to this question, that is, an
explanation for how a consequentidist view can be reconciled with our seemingly inconsstent mora
intuitions. According to the posited consequentidist criterion, it would be agood thing if individuas
behaved as dated. But, given human nature, it is unredigtic to expect this. Thus, even if one attempted
to inculcate a high degree of guilt for failing to make substantid sacrifices to help others, it would
probably be insufficient to induce most individuasto so behave. The consequence would be that more
individuas would frequently suffer guilt, which isitsaf undesirable; moreover, the crowd-out of guilt in
other realms would impose serious socid costs. Accordingly, it is not advantageous to use guilt to
encourage such behavior. In other words, a proper consequentialist analysis would oppose, not favor,
deeming the fallure to engage in such highly dtruigtic behavior asamora wrong.

Our consequentiaist analyss further suggests that it may be gppropriate to use virtue: Such use
may encourage some highly desirable acts and, because most will not act accordingly, there will be little
depletion of the limited capacity for virtue and thus little social cost with regard to regulating other
behavior. Hence, on consequentiaist grounds, one would indeed not use guilt but instead use virtue.

84See, for example, Williams (1973). See Hooker (2000), Kagan (1989), and Murphy (2000) for further
discussions (and Brandt 1996 for brief remarks) from a consequentialist and utilitarian perspectives and Heyd (1982)
for abroad exploration of supererogation under a range of religious and moral theories (including utilitarianism).
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This concluson aswell is consstent with the categorization of such acts as ones that individuals are not
mordly obligated to perform, but that it would nevertheless be moraly worthy to do.

Findly, it is useful to draw acontrast by consdering the particular case of the act of helping
others in distress when there would be little cost to the actor — for example, cdling for help or rescuing
someone when only dight inconvenience would be involved. Here, many non- (or at least non-strict)
consequentidists would seem to agree that, when we consult our mord intuitions, it ssemsthat thereis
(or at least may be) amora duty to act. Thisview is aso suggested by our framework: One would
probably use guilt to induce such behavior because little guilt would required and because, Snce most
individuas would be induced to behave properly, there would be little use of the scarce reservoir of

quilt.

Combining these two cases, what has gppeared to be a puzzle — reconciling our mord intuition
that tells us that there is no duty in the former case with our intuition that there isa duty in the latter —
can be solved by a more explicit consequentidist analyss of how guilt and virtue should be employed,
rather than focusing exclusvely on the characteristics of the acts themselves, whether on their
consequences or on the intrinsic properties the acts may be beieved to have.®

E. The Act/Omission Distinction

Another set of debates concerns the act/omission digtinction (and related doctrines).®® The

%Relatedly, many philosophers suppose that there must be a qualitative distinction between the acts —
since there is moral obligation in one case and not the other — whereas there seem to be only differencesin degree,
namely, in the cost of self-sacrifice. (Sometimes these differences are nevertheless described in qualitative terms,
such as mere inconvenience versus disturbances to the integrity of one’s self-defined missionin life.) In our
analysis, however, differences in degree can trandate into differencesin kind. In particular, as the fraction of
individuals who will not behave in an ideal manner increases, at some point it is no longer desirable to employ guilt.
Such a change can be discontinuous in the formal sense, which is consonant with viewing the difference asonein
kind.

%Debate over the act/omission distinction is closely related to that concerned with the doctrine of double
effect, the doctrine of doing and allowing, and other principlesthat draw similar distinctions. For differing views,
see, for example, Bennett (1995), Foot (1967), Kagan (1989), and Williams (1973). For differing views on whether the
intuition underlying the distinction can be explained by Kahneman and Tversky’s prospect theory, see Horowitz
(1998) and Kamm (1998). For the suggestion that the distinction involves overgeneralization of an otherwise useful
decisionmaking heuristic, see, for example, Spranca, Minsk, and Baron (1991). Interestingly, recent evidence from
brain scansindicates that it is emotional areas of the brain that are activated when individual s presented with certain
classic moral dilemmas decide to refrain from acts that cause harm but nevertheless produce greater good. See
Greeneet a. (2001).

We note that the act/omission distinction relates to the foregoing subject of unlimited individual
obligations under consequentialism because many moral theorists attribute that alleged problem to
consequentialism'’ s failure (inability) to distinguish between acts and omissions, whereas if duties are largely limited
to affirmative acts, individuals' obligations can more readily be limited. See Bennett (1995), who discusses the failure
of attempts by the classical utilitarians to deal with the problem.. Subsequently, as discussed in Heyd (1982), a
number of theorists have considered whether “negative utilitarianism” (under which some variant of the
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problem, as often put, is that there is another important type of conflict between our mord intuitions and
the implications of a consequentidist gpproach. Namely, one can congder two Stuationsin which
acting in the firgt situation has the same consegquences as not acting (an omission) in the second.
Moreover, in some such cases, our mord intuitions would distinguish the two Situations, forbidding the
act in one Stuation but permitting (or requiring) the corresponding omisson in the other, such as when
the act and omission both raise welfare — perhaps five lives would be saved at the expense of one. It
is suggested that our mora intuition is such that it isimpermissible to act to take one life in order to save
five, whereasit would be permissible (or even mandatory) to refrain from an act if abstention would
result in one death but would save five (that is, one should not act to save oneif doing so would kill
five).

Our framework offers a number of possible ways to reconcile this seemingly inconsstent
character of common mordity with a consequentidist mord system. One explanation involves the
grouping of acts. As observed above, the groupings that naturally arise are based upon characteristics
of different types of behavior that relate to how we percaive the world and organizeit in our minds, and
these need not correspond to the groupings that would be ideal from the perspective of formulating
mord rules. Thus, aparticular act may be condemned not becauseit isitself socidly undesirable, but
because it shares characteristics with other acts that together form a cluster for which it makes senseto
inculcate guilt®” For example, the rare situation in which killing one individua will save five may be
grouped in the generd category of killing, which does not typicaly raise socid wefare.

Another possibility, which we have not raised previoudy, concerns the simuli necessary to
trigger fedings of guilt and virtue® Because these emotions need to be reasonably automatic to
function, it must be thet they are experienced not as aresult of careful contemplation and reflection, but
rather due to particular patterns being identified. Perhapsit isthe case that acts are more naturaly
cgpable of triggering fedings of guilt and virtue than are omissions, for committing an act may resultina
more identifiable simulus than an omisson. A rdaed problem is that many omissons are ongoing
(failure to devote more resources to helping the poor) — every ingant in which we could have acted
but did not is an omisson — whereas we do not have the capacity to experience congtant flows of guilt
or virtue that will register in a meaningful way.*® Hence, the underlying psychology of the operation of

act/omission distinction is embraced) can be a plausible or appealing moral theory.
57Unger (1996) advances a similar argument.

88A third, related point isthat, to the extent that the labeling of behaviors asinvolving acts or omissions (is
failing to hold open adoor for the next person an omission, or the commission of the act of releasing the door so as
to impose the risk of injury on another?) may be inculcated at the same time guilt and virtue are being incul cated, it
may be that we encourage people to perceive as distinct acts only those behaviors for which we are going to
inculcate guilt or virtue. Thus, whenever our analysis suggests that it is not advantageous to employ guilt, thereis
little point in teaching individual s to recogni ze the corresponding undesirable behavior as a distinctive act.

590f course, some omissions are distinctive, so the failure to call for help when one sees a person drowning
is different from the ongoing failure to donate half of one'sincome to charity. Bennett (1995) offers further examples
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mora sysemsin the human mind may impose important condraints on their use that help to explain the
system of mord rules and the use of mora sentiments that we observe, but in amanner that does not
imply that behaviors are benign (from an ided perspective) smply because they are not associated with
guilt or virtue.

VIl. CONCLUSION

The purpose of thisarticle is to illuminate our understanding of mordlity by attempting to answer
the question of what mora system would be best from a consequentidist perspective. We posited a
number of assumptions about human nature — about the motivation to follow mord rules, the process
of inculcating principles of right and wrong, limits on the extent to which individuas can be induced to
behave mordly, and the need for mord rulesto be formulated in a categoricad manner. Given those
assumptions, we derived a number of properties of a consequentidist mord system. These included the
inculcation of fedlings of guilt and virtue, and use of disapprobation and approbation, so asto induce
individuas to behave better than they would if guided solely by their narrow sdlf-interest; the tendency
of mord rules, right and wrong, not to correspond perfectly to ided behavior (so that, for example, guilt
will be associated with some desirable acts); and the determination of which undesirable behavior
should be moraly prohibited, rather than permitting it but moraly rewarding contrary, desirable
behavior. We aso described how our conclusions need to be amended in light of a number of further
consderations.

Our results, we have suggested, are potentidly helpful in explaining the mora systems that we
observe in various societies, may be normatively reevant (to the extent one endorses a consequentialist
gpproach, a subject we do not address here), and can illuminate (though not resolve) certain arguments
in longstanding debatesin mord theory. Each of these clamsis tentative and qudified, given the
preliminary nature of our andysis, uncertainty surrounding our assumptions about human nature, various
reasons to doubt that observed moral systems would be optimal, and so forth.” Nevertheless, we
believe that it is valuable to ask the central question that we pose, that there is reason to believe that the
genera features of our main conclusions are robust to some extent, and that these conclusions do seem
to offer some ingight into the subjects that we address. In al, there ssemsto be basis for pursuing this

in which what would seem to be omissions, as ordinarily defined, are viewed in moral discussions as if they were
acts. And, as noted in the preceding discussion, it seems that some such omissions — notably, failing to aid

another when the sacrifice to oneself is trivial and the benefit to the third party is great — are indeed associated with
feelings of guilt.

0One particular further qualification is that we have considered what would be the optimal consequentialist
system of morality under the implicit assumption that there is no other means of regulating behavior, whereasin fact
thereisthe legal system (which we take to encompass civil and criminal law, regulation, taxes and subsidies, and any
other government apparatus). In a more complete analysis, the optimal moral system may be different from what we
derive here. Moreover, in such an expanded setting, one would have a distinction between legality and illegality, to
go along with the distinctions we have discussed between acts that are moral and immoral (right and wrong) and
actsthat are socially desirable and undesirable; just as the latter two distinctions are not, in general, the same under
our analysis, each of the three distinctions may sometimes differ in the broader setting.
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type of investigation, wherever it may ultimately lead.
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