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OFF-LIMITS MATERIALS

The following materials are off-limits during the Fall 2004 Ames Moot Court Final Round Competition, and no team member may cite or consult them:

· Any and all court papers, briefs, transcripts of proceedings, attorney work product, or court records (except reported judicial decisions) that have been filed in any case addressing the issues raised in this case. As used in these Off-Limits Materials, the “issues raised in this case” shall mean any issue involving the right of same-sex couples to marry, or the exclusion of same-sex couples from marriage.

· Any and all law review articles, bar journal articles, or similar publications that analyze the issues raised in this case and which are not yet publicly available through publication either in print, on Lexis or Westlaw, or on the Internet. In the event that a team or one of its members has already had access to such a publication, disclosure of the title and author of the publication and the circumstances in which it was accessed must be made to Shaun Spencer and to the opposing team. In such circumstances, arrangements will be made to afford the opposing team access to the publication in question, and both teams will be required to treat the publication in question as confidential unless the author or copyright owner of the publication agrees otherwise. Publications by practitioners and students are included in this prohibition; however, no team member is required to disclose his or her own related scholarship.

Furthermore, the teams may not cite any study concerning same-sex couples and child rearing, except to the extent that such study is named and described in this Record, and neither team may dispute the descriptions of such studies in this Record, nor describe or characterize such studies in a way that differs from the descriptions or characterizations in this Record. Either team may quote passages from the studies referenced in the Joint Stipulation, so long as neither the quoted passages nor the manner in which such team uses the quoted passage in any way describes or characterizes the studies in a way that differs from the descriptions or characterizations in this Record. Either team may cite scientific research or social science studies that discuss homosexuals, so long as such studies do not discuss the rearing of children by same-sex parents.

Promptly direct any questions about this policy for Off-Limits Materials to Shaun Spencer or Jared Strauss.
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COMPLAINT

Plaintiffs file this Complaint for Declaratory and Injunctive Relief against Defendants the Ames Department of Health and the State of Ames, and allege as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331.

2. Plaintiffs’ claim for declaratory and injunctive relief is authorized by 28 U.S.C. §§ 2201 and 2202, by Rules 57 and 65 of the Federal Rules of Civil Procedure, and by the general legal and equitable powers of this Court.

3. Venue is appropriate under 28 U.S.C. § 1391(b).

PARTIES

4. Plaintiffs are four same-sex couples who live in the State of Ames and are engaged with one another in committed relationships of mutual support. They seek recognition of the commitment that they have already made to each other by being permitted to marry.

5. Defendant the State of Ames establishes laws governing marriage. The Ames Defense of Marriage Act (“DOMA”), codified in pertinent part at Ames. Gen. L. ch. 14, § 1(a)(iv), expressly prohibits the Plaintiff couples from marrying.
6. Defendant Ames Department of Health (“DOH”) is charged with administering the laws governing marriage in the State of Ames, and has prohibited municipal authorities from issuing marriage licenses to same-sex couples.
FACTUAL ALLEGATIONS

7. Each of the Plaintiff couples submitted an application for a marriage license to their local municipal authorities. In each case, the municipal authority denied the application on the basis that DOMA prohibits the issuance of marriage licenses to same-sex couples.

8. Denying marriage to same-sex couples deprives such couples of the rights and benefits of more than 700 provisions of Ames law that protect couples through civil marriage. These rights and benefits include, among others: the ability to maintain a tenancy by the entirety; the ability to file income taxes jointly and receive a marital deduction; the equitable distribution of property; financial protection for surviving partners of police officers and firefighters; the right to inherit; protections against creditors; the presumption of coverage of a spouse under automobile insurance; decision-making authority for funeral arrangements and disposition of a spouse’s remains; and numerous parental rights.
First Claim for Relief (U.S. Const. Amend. XXIV, § 1 – Due Process)

9. Plaintiffs reallege and incorporate by reference each and every allegation contained in the preceding paragraphs as if set forth fully herein.
10. The Fourteenth Amendment to the United States Constitution provides that no state shall “deprive any person of life, liberty, or property, without due process of law.”
11. DOMA prohibits same-sex couples from marrying.
12. Defendants can offer no adequate justification for excluding same-sex couples from the legal institution of marriage.
13. Denying same-sex couples the liberty to marry in Ames violates the Due Process Clause.
Second Claim for Relief (U.S. Const. Amend. XXIV, § 1 – Equal Protection)

14. Plaintiffs reallege and incorporate by reference each and every allegation contained in the preceding paragraphs as if set forth fully herein.
15. The Fourteenth Amendment to the United States Constitution provides that no state shall “deny to any person within its jurisdiction the equal protection of the laws.”
16. DOMA prohibits same-sex couples from marrying.
17. Defendants can offer no adequate justification for excluding same-sex couples from the legal institution of marriage.
18. Denying same-sex couples the ability to marry in Ames deprives them of equal protection of the laws based on sexual orientation and gender, in violation of the Equal Protection Clause.
REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully ask this Court to grant judgment in favor of Plaintiffs and against Defendants as follows:
a. Declaring that Ames Defense of Marriage Act, as codified at Ames Gen. L. Ch. 14, § 1(a)(iv), is invalid under the Fourteenth Amendment to the United States Constitution; and
b. Enjoining Defendants from further enforcement of the Ames Defense of Marriage Act;

c. Awarding Plaintiffs their costs incurred in this action; and
d. Granting such other relief as the Court may deem just and proper.

AMY ANNIS, BARBARA BATSON, CAROL CROSBY, DIANE DUNN, EDWARD EVANS, FRANCIS FONTAINE, GEORGE GARRISON, and HAROLD HAYES,

Dated: March 31, 2004
By:___________________________

Jeanne A. Doe

Attorney for the Plaintiffs
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ANSWER


Defendants, the State of Ames and the Ames Department of Health, answer the Plaintiffs’ Complaint as follows:

1. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph. 

2. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.

3. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.

4. Defendants are without knowledge or information sufficient to form a belief as to the truth of the allegations in this paragraph, and therefore deny them. 

5. Admitted.
6. Admitted.
7. Admitted.

8. Admitted.
9. Defendants reallege and incorporate by reference each and every response contained in the preceding paragraphs as if set forth fully herein.
10. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
11. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
12. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
13. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
14. Defendants reallege and incorporate by reference each and every response contained in the preceding paragraphs as if set forth fully herein.
15. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
16. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
17. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
18. This paragraph contains conclusions of law to which no response is required. To the extent that a response is required, Defendants deny the allegations of this paragraph.
AFFIRMATIVE DEFENSE

A. Plaintiffs fail to state a claim upon which relief can be granted.

WHEREFORE, Defendants request that the Court dismiss the Complaint and award costs to Defendants.

THE STATE OF AMES and the AMES DEPARTMENT OF HEALTH,

Dated: April 16, 2004
By:___________________________

John A. Roe

Office of the Attorney General

  of the State of Ames
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JOINT STIPULATION ON DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Plaintiff and Defendants, through their respective counsel, stipulate as follows:

A.  The Plaintiff Couples:

1. Amy Annis and Barbara Batson have maintained a committed relationship of mutual protection and support for the past twenty-four years. They live together in Mount Vernon, Ames. Amy is presently on disability leave from her career as a computer information technology specialist. Barbara is a high school social studies teacher in Ames City.

2. When Amy and Barbara became a couple, Amy had two children, who were then four and six years old. Amy and Barbara raised the children together, and they now have three grandchildren.

3. A number of years ago, when they lived in North Carolina, Amy was hit by a car while riding a bicycle. The doctors would not let Barbara be with Amy while she lay unconscious in the emergency room because they did not believe that they were a family. 

4. Amy presently suffers from hepatitis C that has now developed into liver cancer. She needs a liver transplant to survive; her doctors are of the opinion that, without a transplant, she probably has less than two years to live. Amy is presently on a waiting list for a transplant organ.

5. Barbara's employer provides Amy's health insurance. However, Amy and Barbara want to be sure that what happened to them in North Carolina does not happen again. Moreover, Barbara wants Amy to continue to be covered under her health insurance, no matter where she works.

6. Amy and Barbara's adult children and grandchildren very much want to see them get married.

7. Carol Crosby and Diane Dunn met ten years ago and have maintained a committed relationship of mutual protection and support for the past seven years.

8. Carol and Diane live together in Highland, Ames, in a home that they own as joint tenants with rights of survivorship. They are also jointly responsible for a home equity line of credit.

9. Carol and Diane are expecting their first child. The child is Carol’s biological child. The sperm donor is a close friend who has agreed that he will have no legal or financial role in the child’s upbringing. Once the child is born, Diane intends to apply to be a second legal parent through adoption.

10. However, second parent adoption is a complicated and costly process. The couple must file an adoption petition in the Ames Family Court, and must include with the petition such documentation as the child’s birth certificate and medical history, an explanation of how the child was conceived, proof that the parent and proposed adoptive parent live together, information about the nature of their relationship, letters of reference, and health care proxies and medical directives for the parents. The couple must also undergo a home study by a social worker. This process usually takes more than a year, and can cost thousands of dollars in attorney’s fees.

11. Carol and Diane are self-employed. Carol works as a fundraiser for nonprofit organizations, and Diane is a video producer and editor. As a result, Carol and Diane purchase their health insurance individually from their local Chambers of Commerce. If Carol and Diane qualified as married under their current health plans, their family health care costs once their baby is born would be approximately $2,000 less expensive per year.

12. To Carol and Diane, it is important that there be no doubt about whether they are legally the parents of their child. If Carol were to die before Diane is able to adopt their child as a second parent, there would be a risk that Diane would not be recognized as the surviving parent. They believe that, if one of them were to become disabled, the other would be better able to take care of her and their child if they were married. Similarly, they believe that, when one of them dies, the survivor and their child will be better protected if they are married.

13. Edward Evans and Francis Fontaine live together in Schenectady, Ames. Edward and Francis have maintained a committed relationship of mutual protection and support for the past six years.

14. Edward has two children: Ryan, age 18, and Sean, age 8, from two prior marriages. Edward and Francis raise Sean together. They are both involved with Sean’s school, and attend Parent Teacher Association meetings together. 

15. Edward is a Physician’s Assistant in an emergency room. Francis works as a shipping and receiving clerk, and also works as a salesperson at a local lighting fixture store. Francis has no heath insurance because he cannot afford the plan offered by his employer. Edward pays for family coverage, but is not allowed to put Francis on his policy as a family member because Edward's employer does not offer domestic partner benefits.

16. Edward and Francis want to formalize their relationship in order to ensure stability and protection for their son, Sean. They view themselves as a family and would like to be recognized as such in the eyes of society and the law. Edward and Francis are raising their son together, and they want their family to have the opportunity to enjoy the same protections as opposite-sex couples in Ames.

17. George Garrison and Harold Hayes have maintained a committed relationship of mutual protection and support for the past thirty-four years. George is fifty-seven years old. Harold is fifty-eight years old.

18. George and Harold live together in Port Jervis, Ames, in a home that they own as joint tenants with rights of survivorship. 

19. Over the course of their relationship, George and Harold have repeatedly been denied benefits and protections to which their committed relationship would entitle them if they were an opposite-sex couple. For instance, the Federal Housing Authority loan that they applied for when they purchased their home was not open to same-sex couples, and they were thus unable to receive as large a loan as an opposite-sex couple who was married.

20. Similarly, George and Harold were unable to get joint mortgage insurance, nor could they obtain joint life insurance policies; instead they were forced to buy two insurance policies. 

21. George and Harold want to get married because they feel that their longstanding relationship should be entitled to the civil privileges that are accorded to opposite-sex married couples.

22. George and Harold are also concerned that, because Harold is not close with his mother’s side of the family, if Harold were to die or become seriously ill, Harold’s maternal relatives might make important decisions contrary to Harold’s wishes, and without George’s involvement. Also, both George and Harold want to marry so that if one of them becomes disabled, the other will be better able to take care of their family.

23. George and Harold are also concerned that, as they get more advanced in age, they could be denied rights in the context of seeking medical care. They very much want one another to be responsible for each other’s care in the case of a medical emergency, and do not want to have to fight about this issue when they get to that point. In other words, George and Harold want to get married so that they can have peace of mind in knowing that the person each trusts the most will be responsible for the other’s care and welfare.

B.  Surveys and Studies:

24. The 2000 United States Census counted 46,490 Ames households as being comprised of same-sex "unmarried partners." The same census counted 7,056,860 total households in Ames.

25. According to a June 2003 report of the United States Census Bureau, in 2002, 68% of children in the United States lived with two married parents, 23% lived with their mother, 5% lived with their father, and 4% lived in households with neither parent present.

26. Many recent studies support the proposition that children raised in intact families headed by same-sex couples fare as well on many measures as children raised in similar families headed by opposite sex couples. See, e.g., Charlotte J. Patterson, Family Relationships of Lesbians and Gay Men, 62 J. Marriage & Fam. 1052, 1060, 1064-65 (2000) (concluding that there are no significant differences between children of same-sex parents and children of heterosexual parents in aspects of personal development).

27. Other recent studies support the proposition that children of same-sex couples fare worse on some measures than children of opposite-sex couples. See, e.g., Kirk Cameron and Paul Cameron, Homosexual Parents, 31 Adolescence 757, 770-74 (1996) (concluding results of limited study consonant with notion that children raised by homosexuals disproportionately experience emotional disturbance and sexual victimization).

28. Still other recent studies reveal notable differences between children of same-sex couples and children of opposite-sex couples, and suggest that these differences warrant further study. See, e.g., Judith Stacey & Timothy Biblarz, (How) Does the Sexual Orientation of Parents Matter?, 66 Am. Society Rev. 159, 172, 176-79 (2001) (finding significant statistical differences in parenting practices, gender roles, sexual behavior but noting that "heterosexism" and political implications have constrained research); see also Marilyn Coleman, et al., Reinvestigating Remarriage: Another Decade of Progress, 62 J. Marriage & Fam. 1288 (2000) (concluding that future studies of impact of divorce and remarriage on children should focus on "nontraditional" stepfamilies, particularly same-sex couples with children, because impact of such arrangements has been overlooked in other studies).

29. Some academics have critiqued the methodologies used in virtually all of the comparative studies of children raised in these different environments, cautioning that the sampling populations are not representative, that the observation periods are too limited in time, and that the empirical data are unreliable. See, e.g., Robert Lerner & Althea K. Nagai, No Basis: What the Studies Don't Tell Us About Same-Sex Parenting (Marriage Law Project Jan. 2001) (criticizing forty-nine studies on same-sex parenting as suffering from such flaws as failure to use testable hypotheses, lack of experimental control methods, unrepresentative study populations, self-selected sample group); Stacey & Biblarz, supra, at 159-66 (highlighting problems with sampling pools, lack of longitudinal studies, and political hypotheses, and concluding that "there are no studies of child development based on random, representative samples" of same-sex households); Diana Baumrind, Commentary on Sexual Orientation: Research and Social Policy Implications, 31 Developmental Psychol. 130 (1995) (reviewing various studies and questioning them on "theoretical and empirical grounds" because of flaws such as small sample sizes, reliance on self-report instruments, and self-selected, unrepresentative study populations).

C.  Ames Law

30. The parties ask the Court to take notice of the following provisions of Ames statutory and common law.

31. Ames Gen. L. ch. 14, § 1(a), contains the only prohibitions against marriage that exist under the Ames constitution, statutes, regulations, or common-law. No definition of marriage exists under Ames law beyond that contained in section 1(a).

32. In 1993, the Ames General Assembly amended its adoption laws to extend adoption to same-sex couples, which allows adoption by one partner in a same-sex couple of the other partner’s biological child or adoptive child without terminating that partner’s parental rights. Prior to 1993, adoption had been available to married couples and single individuals, but not same-sex couples.

33. Until 1993, Ames law prohibited sodomy, without regard to the gender of the participants involved in the act of sodomy. In 1993, the Ames General Assembly repealed the sodomy law.

34. In 1994, the Ames Supreme Court ruled that a parent’s sexual orientation is an insufficient ground to deny custody of a child in a divorce case.

35. Beyond the protections described above concerning adoption, sodomy, and child custody, no provisions of Ames law prohibit discrimination based on sexual orientation or grant specific rights to individuals based on their sexual orientation. Ames law never prohibited the marriage of interracial couples.

36. The provisions of Ames law governing the divorce of a married couple, including provisions concerning child custody, child support, alimony, and the equitable division of property, do not apply to unmarried couples (whether same-sex or opposite sex) who terminate their relationship.

37. Ames does not recognize common-law marriage. Ames law permits no-fault divorce. Ames law does not provide for civil unions, domestic partnerships, or any similar legally recognized status for same-sex couples.

38. Ames does not require, and has never required, applicants for a marriage license to attest to their ability or intention to conceive children. No Ames court has interpreted Ames Gen. L. ch. 14, § 1(a)(iv), to determine whether “sex” means a person’s sex at birth or at the time of marriage. 

39. More than 700 provisions of Ames law extend rights and benefits to married couples. These rights and benefits include, among others: the ability to maintain a tenancy by the entirety; the ability to file income taxes jointly and receive a marital deduction; the equitable distribution of property; financial protection for surviving partners of police officers and firefighters; the right to inherit; protections against creditors; the presumption of coverage of a spouse under automobile insurance; decision-making authority for funeral arrangements and disposition of a spouse’s remains; and numerous parental rights.

40. A November 2003 survey showed that 32% of Ames citizens thought that same-sex couples should be permitted to marry, 51% thought that same-sex couples should not be permitted to marry, and 17% were undecided.

41. The Ames House of Representatives voted to pass H.R. 396 by a vote of 80 in favor of the bill and 68 opposed. The Ames Senate voted to pass H.R. 396 by a vote of 32 in favor of the bill and 31 opposed.”

AMY ANNIS, BARBARA BATSON,
The STATE OF AMES and the AMES

CAROL CROSBY, DIANE DUNN,
DEPARTMENT OF HEALTH,

EDWARD EVANS, FRANK FONTAINE,

GEORGE GARRISON, and HAROLD HAYES,

By: 

By: 


Jeanne A. Doe, Esq.
John A. Roe, Esq.
Ames City, Ames
 Office of the Attorney General


 of the State of Ames

Dated: May 15, 2004
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DECISION AND ORDER ON
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

The Ames Defense of Marriage Act (“DOMA”), as codified at Ames Gen. L. ch. 14, § 1(a)(iv), prohibits same-sex couples from marrying in Ames. Plaintiffs are four same-sex couples who were denied Ames marriage licenses. Plaintiffs claim that DOMA violates their rights under the Due Process Clause and the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution. Defendants have moved for summary judgment on Plaintiffs’ claims, and the parties have submitted a Joint Stipulation in connection with Defendants’ motion. For the reasons set forth below, Defendants’ motion for summary judgment is granted, and a final judgment shall enter forthwith in favor of Defendants.
I.  Due Process

If same-sex couples have a “fundamental right” to marry, I must apply a “strict scrutiny analysis, under which I may only uphold DOMA if it serves a compelling state interest and is narrowly tailored to achieve that interest. Washington v. Glucksberg, 521 U.S. 702, 721 (1997). If participation in such unions is not a fundamental right, I must assess DOMA’s constitutionality using a “rational basis” analysis, under which I must uphold DOMA if it is “rationally related to a legitimate government interest.” Id. at 728. 

I turn first to the fundamental right question. The guarantee of substantive due process “provides heightened protection against government interference with certain fundamental rights and liberty interests.” Id. at 728. In addition to the freedoms protected in the Bill of Rights, fundamental rights are those “’deeply rooted in this nation’s history and tradition,’ … and ‘implicit in the concept of ordered liberty,’ such that ‘neither liberty nor justice would exist if they were sacrificed.’” Id. at 720-21. Using our Nation’s history, legal traditions, and practices as a guidepost, the Supreme Court has conferred fundamental-right status on the right to marry, Loving v. Virginia, 388 U.S. 1, 12 (1967), and the right to marital privacy, Griswold v. Connecticut, 381 U.S. 479, 485 (1965). 

Plaintiffs suggest that the Court’s decision in Lawrence v. Texas, 123 S. Ct. 2472 (2003), implicitly extended the fundamental right to marry to include the freedom to choose a same-sex spouse. Such reliance on Lawrence is misplaced, because the Lawrence Court refused to characterize any liberty interest in same-gender sexual activity as a “fundamental right,” and purported to apply rational basis review. 

Although same-sex relationships have gained greater societal acceptance in recent years, same-sex marriages are neither deeply rooted in the legal or social history of our Nation, nor are they implicit in the concept of ordered liberty. No state in this Nation has yet adopted legislation allowing same-sex marriages; Vermont’s recent civil union statute comes closest. In states where the people have spoken by constitutional amendment or legislative enactment, they have uniformly rejected same-sex marriage. The history of the law’s treatment of marriage as an institution involving one man and one woman, together with recent and explicit reaffirmations of that view, lead to the conclusion that Plaintiffs do not have a fundamental right to enter a same-sex marriage. 

Plaintiffs, therefore, must show that Ames’ prohibition of same-sex marriages is not rationally related to any conceivable legitimate state interest. The State detailed its interests in the “statement of purpose” section of DOMA. See 1996 Ames Act Ch. 129, § 2. Plaintiffs argue that DOMA is not even rationally related to any of the State’s purposes. In essence, they argue that the prohibition on same-sex marriage is underinclusive, because homosexual couples can adopt children or conceive through assisted reproductive technologies, and overinclusive, because many opposite-sex married couples do not have children. I find that DOMA is rationally related to the state’s interests concerning procreation, child-rearing, and the traditional institution of marriage. The rational basis test does not require a perfect fit between the state interest and the means chosen to achieve it. Exercises in line drawing are necessarily imperfect, and the fact that the line could be drawn differently is a matter for legislative, rather than judicial, consideration, as long as plausible reasons exist for placement of the current line. See FCC v. Beach Communications, Inc., 508 U.S. 307, 313-14 (1993). 

Plaintiffs also rely on studies, referenced in the parties' Joint Stipulation, suggesting that children of same-sex couples fare just as well developmentally as children of opposite-sex couples. However, the Joint Stipulation more persuasively suggests that scientific studies of homosexual parenting are contradictory and ultimately inconclusive. Given that Ames only extended substantial parental rights to homosexual parents in 1993, and that openly homosexual households represent for the most part a recent phenomenon, sufficient time has not yet passed to permit any scientific study of how children raised in those households will fare as adults. Thus, it is hardly surprising that the question of the effects of homosexual parenting on childhood development is one on which experts of good faith reasonably disagree. On this record, it is not irrational for the Ames General Assembly to credit one side of the debate over the other. Finally, regarding Plaintiffs’ suggestion that the State’s asserted interest in preserving traditional notions of morality is not a legitimate interest after Lawrence, I note that the present case differs from Lawrence, and I must recognize the “substantial government interest in protecting order and morality.” Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 (1991).

II. Equal Protection

The Equal Protection Clause of the Fourteenth Amendment “is essentially a direction that all persons similarly situated should be treated alike.” Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 439 (1985). 

The Fourteenth Amendment's promise that no person shall be denied the equal protection of the laws must coexist with the practical necessity that most legislation classifies for one purpose or another, with resulting disadvantage to various groups or persons. Romer v. Evans, 517 U.S. 620, 631 (1996). Equal protection does not forbid legislative classifications; [i]t simply keeps governmental decisionmakers from treating differently persons who are in all relevant respects alike. Nordlinger v. Hahn, 505 U.S. 1, 10 (1992). “[I]f a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end.” Romer, 517 U.S. at 631.
Rational basis review, “a paradigm of judicial restraint,” does not provide “a license for courts to judge the wisdom, fairness, or logic of legislative choices.” Beach Communications, 508 U.S. at 313-14. The question is simply whether the challenged legislation is rationally related to a legitimate state interest, “even if the law seems unwise or works to the disadvantage of a particular group, or if the rationale for it seems tenuous.” Romer, 517 U.S. at 632.

For the reasons set forth above, I reject Plaintiffs’ argument that DOMA burdens a fundamental right. Moreover, I reject Plaintiffs’ argument that DOMA discriminates based on a suspect classification. First, DOMA does not discriminate based on gender. Despite Plaintiff’s best efforts, the logical niceties of their argument cannot conceal the fact that their claim involves DOMA’s impact on the class of homosexuals, not on the class of men or the class of women. Second, I decline Plaintiffs’ invitation to treat sexual orientation as a suspect classification.

Alternatively, Plaintiffs argue that a “more searching form of rational basis review” should apply to legislation that “inhibits personal relationships.” See Lawrence, 123 S. Ct. at 2485 (O’Connor, J., concurring). Such an approach has not been adopted by a majority of the Supreme Court, and I am not disposed to adopt such an approach today.

Finally, Plaintiffs contend that “a bare … desire to harm a politically unpopular group” is not a legitimate state interest.” Department of Agriculture v. Moreno, 413 U.S. 528, 534 (1973). That may be so, but I do not read this record to evidence a bare desire to harm homosexuals as the motivation behind DOMA.

Conclusion

For the foregoing reasons, Defendants’ Motion for Summary Judgment is hereby GRANTED.
Dated: June 1, 2004




___________________________







  Ellen Jameson







  United States District Judge
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Before Jessup, Grimes, and Williston, Circuit Judges

ORDER

Appellants appeal from the order of the United States District Court for the District of Ames entering summary judgment against them. Appellants contend that the District Court erred in holding that the Ames Defense of Marriage Act, as codified at Ames Gen. L. ch. 14, § 1(a)(iv), did not violate their rights under the Due Process Clause and the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.

For the reasons set forth in the opinion of the District Court, we AFFIRM.

DATED:  July 1, 2004

















  William Grimes,









  Circuit Judge
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ORDER GRANTING PETITION FOR WRIT OF CERTIORARI

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:


PLEASE TAKE NOTICE THAT the Petition for Writ of Certiorari to the Ames Circuit in the above-captioned matter is hereby GRANTED. Review is limited to the following two questions: (1) Whether the Ames Defense of Marriage Act, as codified at Ames. Gen. L. ch. 14, § 1(a)(iv), violates Petitioners’ rights under the Due Process Clause of the Fourteenth Amendment to the United States Constitution; (2) Whether the Ames Defense of Marriage Act, as codified at Ames. Gen. L. ch. 14, § 1(a)(iv), violates Petitioners’ rights under the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.


The parties are directed to timely submit their briefs in accordance with the schedule they received.


IT IS SO ORDERED. 

DATED: September 1, 2004

AMES GENERAL LAWS

CHAPTER 14: DOMESTIC RELATIONS
§ 1. Prohibited Marriages

(a) The following marriages are prohibited:

(i) a marriage entered into prior to the dissolution of an earlier marriage of one of the parties;

(ii) a marriage between an ancestor and a descendant or between a brother and a sister, whether the relationship is by the half or the whole blood, or between first cousins;

(iii) a marriage between an uncle and a niece or between an aunt and a nephew, whether the relationship is by the half or the whole blood;

(iv) a marriage between persons of the same sex. [Added Feb. 28, 1996.]
(b) Parties to a marriage prohibited under this section who cohabit after removal of the impediment are lawfully married as of the date of the removal of the impediment.

(c) Children born of a prohibited marriage are legitimate. 
(d) The State of Ames shall not recognize as valid any marriage of parties of the same sex that occurred or was alleged to have occurred as a result of the law of any jurisdiction, regardless of whether a marriage license was issued. [Added Feb. 28, 1996.]
§ 2. Voidable Marriages

A marriage is void from the time its nullity is declared by a court of competent jurisdiction if either party thereto:
(a) Is under the age of legal consent, which is eighteen years, provided that such nonage shall not of itself constitute an absolute right to the annulment of such marriage, but such annulment shall be in the discretion of the court which shall take into consideration all the facts and circumstances surrounding such marriage;
(b) Is incapable of consenting to a marriage for want of understanding;
(c) Consents to such marriage by reason of force, duress or fraud; or
(d) Has been incurably mentally ill for a period of five years or more.

Enacted May 1, 1921.

Ames Acts of 1996, Chapter 129

1996 Regular Session

H.B. No. 396

Sponsored by Representative Bowler and Senator Landry

Approved February 28, 1996

Be it enacted by the Ames General Assembly:

Section 1. This act shall be known and may be cited as the “Ames Defense of Marriage Act.”

Section 2. Statement of purpose.

(a) It is the policy of the State of Ames that marriage is inherently a unique relationship between a man and a woman;

(b) It is the policy of the State of Ames to provide a favorable setting for procreation;

(c) It is the policy of the State of Ames to ensure the optimal setting for child rearing -- a two-parent family with one parent of each sex; 

(d) It is the policy of the State of Ames to defend and nurture the institution of traditional, heterosexual marriage;

(e) It is the policy of the State of Ames to preserve scarce State and private financial resources;

(f) It is the policy of the State of Ames to defend traditional notions of morality;
(g) The prohibition of same-sex marriage in Section 3, below, is adopted in furtherance of the foregoing policies. 

Section 3. There shall be inserted in Ames Gen. L. ch. 14, § 1, the following new subsection (a)(iv): “a marriage between persons of the same sex.”

Section 4. There shall be inserted in Ames Gen. L. ch. 14, § 1, the following new subsection (e): “The State of Ames shall not recognize as valid any marriage of parties of the same sex that occurred or was alleged to have occurred as a result of the law of any jurisdiction, regardless of whether a marriage license was issued.”

Ames Legislative Record – House

Proceedings and Debates of the 1996 Legislative Session

Monday, January 22, 1996

The House meets to consider the bill (H.B. 396), the Ames Defense of Marriage Act, with Mr. GILES in the chair.
The Clerk read the title of the bill.
The CHAIRMAN.
The Chair recognizes the bill’s sponsor, Mr. BOWLER.
MR. BOWLER: 

Thank you, Mr. Chairman.

I am sponsoring the Ames Defense of Marriage Act for a very simple reason. For thousands of years, marriage has been an institution that represents a union between a man and a woman, and I do not support changing the definition of marriage or altering its meaning.
Those of the same sex who have a long-term relationship and who wish to provide a legal framework for that relationship should aspire to enact legislation that creates such a legal framework. But that should not include changing the definition of marriage to allow same-sex marriages.
I simply do not believe that we should in any way dilute the meaning of this important institution. Marriage is what binds a husband, wife, and children into a single unit -- a family -- which is the cornerstone of our society. Those who would say that this important tradition should be altered are simply wrong.
Mr. Chairman, my constituents have very profound beliefs that homosexuality is wrong. I represent my constituents. They base that belief on what they believe God says about homosexuality. It is what they believe God says about it. What they believe is, is that homosexuality is immoral, that it is based on perversion, that it is based on lust. It is not to say that the individual is any less valuable than anybody that might believe that, but it is discrimination towards the act, not towards the individuals. That should be something that we stand for, that should be something that we stand on.
So I support the Ames Defense of Marriage Act for many reasons, but I support it because my constituents support it. My constituents say it is time to say that homosexuality should not be sanctioned on an equal level with heterosexuality, and there are lots of reasons to back that up.
We can claim our beliefs, we can claim to represent the beliefs of those whom we represent, and we should stand for that. Others have different beliefs, I recognize that. But for me and my constituents, I am going to yield to the beliefs that we hold. I believe it is discrimination against the act and not the individual.
We hear about diversity, but we do not hear about perversity, and I think that we should not be afraid to talk about the very issues that are at the core of this. This is a great debate that we are going to have in our state, and it is not going to end with the debate on this bill. The fact is, no society has lived through the transition to homosexuality and what it brought forth.
It is not to say that the individuals are any less valuable or any less bright, but the act is morally wrong, and I stand on that statement.

And so, to protect the institution of marriage, I urge my colleagues to vote as I will, in support of the Defense of Marriage Act. I yield the floor, and thank you, Mr. Chairman.

The CHAIRMAN: 

The Chair recognizes Ms. WATERS:

Ms. WATERS: 

Thank you, Mr. Chairman.

I rise in stern opposition to this bill. 

Let remind the gentleman that when I was growing up in the 1940s and the 1950s, the great majority of the people in our state believed that black people should not be able to enter places of public accommodation, and they felt that black people should not be able to register to vote, and many people felt that was right. But that was wrong. I think as politicians, as elected officials, we should not only follow but we must lead, lead our districts, not put our fingers into the wind to see which way the air is blowing but be leaders.
Mr. Chairman, this is a mean bill. It is cruel. This bill seeks to divide our state, sow the seeds of fear, hatred and intolerance. Let us remember the Preamble of the Declaration of Independence: We hold these truths self-evident that all people are endowed by their creator with certain inalienable rights. Among these are life, liberty and the pursuit of happiness.
This bill is a slap in the face of the Declaration of Independence. It denies gay men and women the right to liberty and the pursuit of happiness. Marriage is a basic human right. You cannot tell people they cannot fall in love. Dr. Martin Luther King, Jr. used to say when people talked about interracial marriage and I quote, "Races do not fall in love and get married. Individuals fall in love and get married."
Why do you not want your fellow men and women, your fellow citizens, to be happy? Why do you attack them? Why do you want to destroy the love they hold in their hearts? Why do you want to crush their hopes, their dreams, their longings, their aspirations?
We are talking about human beings, people like you, people who want to get married, buy a house, care for one another, and spend their lives with the one they love. They have done no wrong.
I will not turn my back on my fellow citizen. I will not oppress my fellow human being. I have fought too hard and too long against discrimination based on race and color not to stand up against discrimination based on sexual orientation.
Mr. Chairman, I have known racism. I have known bigotry. This bill stinks of the same fear, hatred and intolerance. It should not be called the Defense of Marriage Act. It should be called the defense of mean-spirited bigots act.
I urge my colleagues to oppose this bill, to have the courage to do what is right. This bill appeals to our worst fears and emotions. It encourages hatred for mere political advantage. Every word, every purpose, every message is wrong. It is not the right thing to do, to divide us.
We are moving toward the 21st century. Let us come together, let us cast aside bigotry and hatred, and embrace love and tolerance. Mr. Chairman, I yield the floor.

The CHAIRMAN: 

There being no further speakers, debate on the bill is closed. 
Ames Legislative Record – Senate

Proceedings and Debates of the 1996 Legislative Session

Monday, February 5, 1996

The Senate meets to consider the bill (H.B. 396), The Ames Defense of Marriage Act, with Ms. WILLIAMS in the chair.
The Clerk read the title of the bill.
The PRESIDING OFFICER:
I recognize the Senator sponsoring the bill, Ms. LANDRY.
MS. LANDRY: 

Thank you, Madam President.

I rise to defend the institution of marriage in the State of Ames. 

The Defense of Marriage Act is not an attack upon anyone. It is, rather, a response to an attack upon the institution of marriage itself. It is an issue that is being used by the homosexual extremists to divide America. It is part of a deliberate, coldly calculated power move to confront the basic social institutions on which our country not only was founded but has prospered and will continue to prosper.

The legislation before us today simply stands up and says, enough is enough. There is not one other country in the world, not one other country on the face of the earth, for heaven's sake, that is doing what the opponents of this bill would have done, which is to throw out the window the very definition of the building block on which our society and all societies in the world are founded. Not one other country in the world has taken this extreme, radical step. We would be the first.

I do not stand here with anger. I think this is a great day for our State, to stand here and debate an issue of such fundamental importance that vast majorities of our citizens believe is an important issue. They are saying, stand up for marriage, stand up for the basic building blocks on which our society is founded. Stand up to the extremists. I hear them and I believe a vast majority of Members in both bodies hear them, and we are responding to them as representatives ought to do.

Now, if folks on the other side believe that homosexual relationships are just great and if they believe that marriage should mean simply people doing whatever it is they want to do, then fine, say that. And bring out the dictionaries and let us completely change what marriage means. Marriage does not mean two men or two women getting married. It just does not mean that. You can say it does, but it does not. You are talking about something completely different. If that is what you want, then come up with legislation and say, that is what we want. We want to redefine the basic building block on which our society was founded, and then let us have a debate about it.
But do not come here and claim that we are doing something wrong, that we are being divisive by standing up to extremists who are bent on completely eradicating the concept of marriage as all civilizations not only know it but have known it.
Madame President, the institution of marriage is not a creation of the State. It is older than the government, older than the Constitution and the laws, older than the Union, older than the Western tradition of political democracy from which our Republic springs, and I think it is deeply rooted in the basic precepts of our civilization. It has been sanctified by all the great monotheistic religions and, in particular, by the Judeo-Christian religion which is the underpinning of our culture.
Madame President, it is an act of hubris to believe that marriage can be infinitely malleable, that it can be pushed and pulled around like silly-putty without destroying its essential stability and what it means to our society, and if marriage goes, then the family goes, and if the family goes, we have none of the decency or ordered liberty which we have been brought up to enjoy and to appreciate. That is what this bill is about.
I am going to deal just very briefly with two of the arguments that have been used against it. The one is that the bill is somehow against love or against loving or caring relationships. It is not. There are all kinds of loving and caring relationships in America, and basically that is a good thing, and people can do that if this bill passes. We are not saying that people cannot do that. But must we recognize polygamy if it involves loving relationships? Or adult incestuous marriages if they involve loving relationship?  If so, we are on a slope that leads to no standards and no relationships, where marriage becomes meaningless.
The other argument that this bill is somehow divisive. Madame President, let us be frank here. There is a division that already exists in our society, a great gulf over how we ought to define marriage and what it means in terms of sexual morality. This bill does not create that. The people who are trying to attack marriage, the other side, is not saying they are being divisive. Why are we being divisive? Because we are trying to defend it?
The question is not whether there is a division. The question is which side of the division are my colleagues on.
Madame President, the opponents of this bill have congratulated themselves on the tone and quality of their debate in opposition to this bill. Yet we have heard in opposition to this bill the following words. We have heard that those who oppose same-sex marriage and those who support this bill are cruel. That we are bigoted. That the bill is based on prejudice, mean-spirited, hateful. Those are words that have been uttered here. I believe the people of Ames can make their own judgment about that.
I believe that those words are an insult to the people of Ames, who support this bill. The people of Ames are not bigots. The people of Ames are not prejudiced. The people of Ames are not mean-spirited and hateful. It is a slander against the people of Ames to assert that they are.
All this rhetoric is simply designed to divert attention from the fundamental issue involved here. It is an attempt to evade the basic question of whether the law of our state should treat homosexual relationships as morally equivalent to heterosexual relationships. That is what is at stake here: Should the law express its neutrality between homosexual and heterosexual relationships? Should the law elevate homosexual unions to the same status as the heterosexual relationships on which the traditional family is based, a status which has been reserved from time immemorial for the union between a man and a woman? Should we tell our children that it is a matter of indifference whether they establish families with a partner of the opposite sex or cohabit with someone of the same sex? Should we tell our children that we as a society believe there is no moral difference between homosexual relationships and heterosexual relationships? Shall we tell our children that in the eyes of the law, the parties to a homosexual union are entitled to all the rights and privileges and benefits that have always been reserved for a man and woman united in marriage?
To all of these questions the opponents of this bill say yes. They support homosexual marriage. They believe that it is a good thing. They believe opposition to same-sex marriage is immoral. That is their opinion. I respect their right to express that. They want to tell the children of Ames that it makes no difference whether they choose a partner of the opposite sex or a partner of the same sex. They want the law to be indifferent to such matters.
Although I respect the right to express that sentiment, I vehemently disagree with it. Those of us who support this bill reject the view that such choices are a matter of indifference. In doing so, we have the overwhelming support of the people of Ames. In doing so, I believe we will have the support of a majority of both houses in the General Assembly. I would urge my colleagues support this bill.
I yield the floor, thank you Madam President.

The PRESIDING OFFICER:

I recognize Ms. NORFOLK.

Ms. NORFOLK:
Thank you, Madame President. I rise in opposition to this bill and I oppose it with both my head and my heart. My head, because my brain and my legal training tell me that there are constitutional flaws in this particular bill. My heart speaks even more strongly to tell me that this is wrong. Wrong because in Ames, and in America, rights are not for some but not for others. We do not have full citizenship for some kinds of people and three-fifths citizenship for others. We value of our citizens equally.
I took a look at the marriage vows, because I tried to decide what it is exactly that we want to keep people from having under this bill. When you take generic wedding vows that are accepted in many churches you find words like this: I so-and-so take you to be my wedded husband, wife, to have and to hold. And I thought, “to have and to hold,” which people is it that we want to forbid to have a committed relationship, to be sustained by the love of another person?
“For better for worse,” and I ask again, which people are there that we want to make sure should not have a soul mate, a partner in life's struggle, someone to laugh with, someone to cry with, someone to work with, to improve their lives, to support one another through good times and bad?
I looked at the words "in sickness and in health" and I asked myself, what people does the government want to keep from having a partner who will nurture them, who will nurse them, who will wipe their brow, who will hold their hand when they are ill? I could not find any.
I looked at the words "to love and to cherish" and I asked myself, who does the government want to keep from being the center of another person's life? Who do we want to stop from being hugged, held, adored?
I looked at the words "I promise to be faithful to you until death parts us" and I asked myself, as a matter of public policy, who do we want to forbid from a monogamous promise? And given the comments made by some about promiscuity, I cannot imagine who that would be.
Love is not a zero sum game, Madame President. One couple's love is not a threat to another. Today's marriages are threatened by a lack of commitment, a lack of maturity and a lack of fidelity. To argue any other thing else is specious.
This bill is not about marriage. This bill is about meanness. My husband and I have raised our daughter in a loving supportive relationship. Our daughter recently asked us, "Why is your generation so homophobic?" I told her that it was the last civil rights battle in America. She said, "I hope you solve it because to our generation, it's no big deal."
Let us listen to our youth. Make laws that help people, not hurt them. Reject this mean-spirited bill. I thank the President, and yield the floor.
The PRESIDING OFFICER: There being no further speakers, the general debate is closed.
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