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QUESTIONS PRESENTED

Ames’s Defense of Marriage Act (“DOMA”) prohibits same-sex couples from marrying and excludes such couples from over 700 legal rights and benefits enjoyed by married persons.  Petitioners are two lesbian and two gay couples denied marriage licenses by Ames.

(1) Does DOMA’s near-total exclusion of gay and lesbian couples from marriage and Ames’s over 700 legal benefits violate gay and lesbian couples’ fundamental right to marry as protected by the Due Process and Equal Protection Clauses?

(2) Does DOMA target gay and lesbian couples for discrimination through a selective prohibition, which substantially burdens their personal interests and relationships and is not rationally related to a legitimate State purpose?

OPINIONS BELOW


The opinion of the court of appeals (R.23) and the opinion of the district court (R.17-22) are unreported.

JURISDICTION


The judgment of the court of appeals was entered on July 1, 2004.  This Court granted petitioners’ timely petition for a writ of certiorari on September 1, 2004.  The Court’s jurisdiction rests on 28 U.S.C. § 1254(1).

STATEMENT OF THE CASE

Petitioners are two lesbian and two gay couples, each united in a long-term, committed relationship of mutual protection and support.  (R.8-12)  They represent four of the 46,490 same-sex households in Ames.  (R.12)

Amy Annis and Barbara Batson recently celebrated their twenty-fourth anniversary together.  (R.8)  They are grandmothers, having raised two children who now have three children of their own, all of whom want to see Amy and Barbara marry.  (R.8-9)  Though Barbara’s current employer covers Amy’s health care, Barbara wants to include Amy on her health insurance no matter where she works.  (R.9)  Amy has liver cancer and will probably die in less than two years without a liver transplant.  (R.9)  They worry that Barbara will be unable to visit Amy in the hospital, a burden they have endured in the past because doctors did not believe they were a family.  (R.8-9)

Carol Crosby and Diane Dunn have been committed to one another for seven years.  Carol is pregnant with their first child.  (R.9)  If they were married under Ames law, Carol and Diane would save about $2,000 a year on health insurance after their baby is born.  (R.10)  Diane will not be the baby’s parent in the eyes of the law and must apply to adopt their child, a process that takes over twelve months and costs thousands of dollars in legal fees.  Carol and Diane must submit to a home study by a social worker, and present detailed, intimate information to the State, including an explanation of the nature of their relationship and how the child was conceived.  (R.9-10)  They worry that if tragedy should befall Carol before Diane’s adoption is final, Diane will not be recognized as the surviving parent.  (R.10)

Edward Evans and Francis Fontaine have been committed to one another for six years.  (R.10)  Edward has an eight-year-old son named Sean from a previous marriage.  (R.10)  Edward and Francis are raising their son together; they are both involved with Sean’s school and attend Parent Teacher Association meetings.  (R.10-11)  Though Edward pays for family health insurance, he cannot cover his entire family because Francis does not qualify for spousal benefits under Edward’s health plan.  Francis has no health insurance.  (R.11)

George Garrison and Harold Hayes have spent the last thirty-four years together.  (R.11)  Over the course of their relationship, they have repeatedly been denied benefits for which an opposite-sex married couple would have qualified, including a larger home loan, joint mortgage insurance, and joint life insurance.  (R.11-12)  Both George and Harold will celebrate their sixtieth birthdays in a few years, and they worry that the person each trusts most will be prevented from making decisions about the other’s care and welfare.  (R.11-12) 

Though it prevents these couples from marrying, Ames lacks an affirmative definition of marriage.  Prior to 1996, its marriage law prohibited only bigamy, incest, and marriages to which one party did not legally consent.  (R.25)  Ames has never required couples who enter into marriage to attest to their ability or intention to conceive children.  (R.16)  More than 700 provisions of Ames law extend rights and benefits to married couples, including income tax deductions, property rights, equitable division of property upon divorce, and numerous parental rights.  (R.16)  In contrast, Ames does not legally recognize the relationships of same-sex couples in any way.  (R.15)

In 1993, the Ames General Assembly repealed Ames’s sodomy prohibition and amended its adoption statutes to permit second-parent adoption by same-sex couples.  (R.15)  The Ames Supreme Court ruled in 1994 that being gay or lesbian is not a legitimate reason to deny a parent custody of a child in a divorce case.  (R.15)

In 1996, the Ames legislature enacted the Ames Defense of Marriage Act (“DOMA”), which prohibits “marriage[s] between persons of the same sex.”  (R.26)  DOMA’s House sponsor, speaking on behalf of his constituents, said “[they] have very profound beliefs that . . . homosexuality is immoral, that it is based on perversion, that it is based on lust . . . that homosexuality should not be sanctioned on an equal level with heterosexuality.”  (R.27)  
The petitioning couples each applied for marriage licenses in Ames, but local authorities denied their applications because DOMA prohibits same-sex couples from marrying.  (R.2)  Petitioners filed a complaint against respondents, the State of Ames, in the United States District Court for the District of Ames, alleging that DOMA violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment.  (R.1-4)  The district court granted Ames’s motion for summary judgment, (R.18-22), and the court of appeals affirmed.  (R.23)

SUMMARY OF ARGUMENT

Ames’s DOMA violates gay and lesbian couples’ fundamental right to marry and the Constitution’s guarantees of due process and equal protection.  Our Constitution contains no exception for gay and lesbian couples.  A State cannot discriminate against its citizens by recognizing the fundamental rights of some but not others; nor can it categorically exclude gay and lesbian couples from the right to marry when they can fully participate in the essential attributes of marriage.  Ames’s prohibition demeans the enduring personal relationships of gay and lesbian couples, dictates their legal and social status, and infringes their right to demand respect for constitutionally protected liberty.

If the traditional definition of marriage excludes gay and lesbian couples, then this Court should expand the definition of marriage to include them.  Neither history nor tradition justify Ames’s discrimination.  This Court’s decisions forbid it and protect liberty interests in personal, self-defining choices, including sexual intimacy and family relationships.  Marriage nurtures these crucial relationships and transforms two legal strangers into one family.  The right to marry is fundamental for all people. 

Even if gay and lesbian couples lack a fundamental right to marry, the interest in marriage is so important that laws regulating marriage should not be examined as if they regulate truck advertising or opticians.  DOMA significantly burdens gay and lesbian families’ personal interests and relationships, and targets gay and lesbian couples as a politically unpopular group by categorically excluding them from the legal protections of marriage.  The Court should carefully examine DOMA in light of Ames’s stated purposes.

Ames’s stated purposes are insufficiently compelling to warrant denial of the petitioners’ fundamental rights.  The State’s purported interests in defending traditional morality and the traditional institution of marriage are not permissible grounds for the State to deny the petitioners’ liberty, especially when such interests promote the stigmatization and marginalization of gays and lesbians.  Any State interest in increasing procreation or ensuring the optimal setting for child rearing is in no way rationally furthered by limiting marriage solely to opposite-sex couples, and such a limit harms the increasing number of children being raised by same-sex parents who seek the protections and benefits of marriage.  Ames’s purported interest in an inherent definition of marriage is purely tautological.  Lastly, Ames’s interest in preserving public and private resources is speculative at best, and fails to provide a sufficiently weighty State interest to justify a denial of the fundamental right to marry.  Because all of Ames’s stated goals justifying DOMA are either illegitimate or not rationally related to a ban on same-sex marriage, DOMA is unconstitutional.

ARGUMENT

I. AMES INFRINGES ITS GAY AND LESBIAN CITIZENS’ FUNDAMENTAL RIGHT TO MARRY AND VIOLATES THE CONSTITUTION’S GUARANTEES OF DUE PROCESS AND EQUAL PROTECTION.

The Fourteenth Amendment declares that no State may “deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”  U.S. Const. amend. XIV, § 1.  It is therefore “a promise of our Constitution that there is a realm of personal liberty which the government may not enter.”  Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992).  Citizens possess a corresponding “due process right to demand respect for conduct protected by [this] substantive guarantee of liberty,” Lawrence v. Texas, 539 U.S. 558, 575 (2003), which “bar[s] certain government actions regardless of the fairness of the procedures used to implement them.”  Daniels v. Williams, 474 U.S. 327, 331 (1986).  Our Constitution also demands that the State treat each citizen with equal concern and respect.  The Equal Protection Clause protects fundamental rights, which, once granted, must be extended on equal terms.  See, e.g., Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966) (invalidating a state poll tax).  The fundamental right to marry is at the heart of these Fourteenth Amendment protections of liberty and equality, and Ames may not deny this right to its gay and lesbian couples.

A. The Constitution Protects the Fundamental Right to Marry.

“The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness.”  Loving v. Virginia, 388 U.S. 1, 12 (1967).  This Court long ago recognized the centrality of marriage to society and to the individuals who unite through this permanent bond.

Marriage is a coming together for better or for worse . . . and intimate to the degree of being sacred.  It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects.  Yet it is an association for as noble a purpose as any.

Griswold v. Connecticut, 381 U.S. 479, 486 (1965).

Because of “the basic position of the marriage relationship in this society’s hierarchy of values,” Boddie v. Connecticut, 401 U.S. 371, 374 (1971), “the right to marry is of fundamental importance for all individuals,” Zablocki v. Redhail, 434 U.S. 374, 384 (1978) (emphasis added).  See also Turner v. Safley, 482 U.S. 78, 95 (1987) (holding that marriage is a “fundamental right”); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942) (describing marriage as a “basic civil right[]”); Maynard v. Hill, 125 U.S. 190, 205 (1888) (describing marriage as “the most important relation in life”).  The State’s monopoly on civil marriage obliges it to recognize and respect the choices of citizens who exercise this right.  See Boddie, 401 U.S. at 377 (holding that the State cannot charge fees that limit indigent persons’ access to divorce).

B. The Right to Marry Does Not Contain An Exception for Gay and Lesbian Americans.

1. Absent a Compelling State Interest, Ames Cannot Target and Deny Nearly All Gays and Lesbians the Right to Marry.


This Court strictly scrutinizes State regulations that impose direct and substantial barriers to marriage for nearly all members of a group.  In Loving, this Court invalidated Virginia’s criminal ban on miscegenation, concluding that this barrier not only constituted “invidious racial discrimination” in violation of equal protection, but also “deprive[d] the Lovings of liberty without due process of law.”  388 U.S. at 11-12.  In Zablocki, this Court invalidated Wisconsin’s law that required judicial approval for marriages in which a partner owed child support.  434 U.S. at 375.  The Court held that any law that “significantly interferes” with marriage must be “supported by sufficiently important State interests and . . . closely tailored to effectuate those interests.”  Id. at 388.  The Court found that Wisconsin’s regulation, enacted to encourage fiscally secure homes for children, could forever deny nearly all poor parents the permission to marry.  Id. at 387; id. at 405 (Stevens, J., concurring in the judgment).  Cf. Sosna v. Iowa, 419 U.S. 393, 410 (1975) (upholding a requirement that citizens attain one year’s residency before obtaining divorces because the law merely delayed, rather than totally deprived, such citizens of divorces).  Similar to the regulations in Loving and Zablocki, Ames’s DOMA imposes a nearly absolute prohibition on gays and lesbians’ right to marry.  Because Ames did not closely tailor its regulation of marriage to compelling State interests, see infra at 33-42,  it cannot target and deny gay and lesbian citizens their fundamental right to marry.

2. The Traditional Right to Marry Protects Gay and Lesbian Couples Because They Can Fully Participate in the Essential Attributes of Marriage.

In Turner, this Court unanimously invalidated Missouri’s statute that required “compelling reasons” and approval by prison officials for inmates’ marriages.  482 U.S. at 82.  Loving and Zablocki forced the prison officials to concede that the right to marry is fundamental.  Id. at 95.  In an approach copied by Ames, the officials denied that prisoners could participate fully in marriage and emphasized the need to retain control over inmates.  Id.  The Court refused to create an exception, however, holding that prisoners can fully participate in the essential attributes of marriage:

Many important attributes of marriage remain, however, after taking into account the limitations imposed by prison life.  First, inmate marriages . . . are expressions of emotional support and public commitments. . . . [Second,] the commitment of marriage may be an exercise of religious faith [and] an expression of personal dedication.  Third, . . . most inmate marriages are formed in the expectation that they ultimately will be fully consummated.  Finally, marital status often is a precondition to the receipt of [legal] benefits . . . unaffected by . . . confinement or the pursuit of legitimate corrections goals.  

Id. at 95-96.

Like interracial couples, the poor, and the imprisoned, gay and lesbian couples experience every “important attribute of marriage” named by the unanimous Turner Court.  As the petitioners in this case demonstrate, gay and lesbian couples who marry will express “emotional support,” “public commitment,” “religious faith,” and “personal dedication.”  Id.; (R. 8-12)  Gay and lesbian couples who marry can “fully consummate[]” their unions, without the long or permanent delay of incarceration.  Turner, 482 U.S. at 96.  Like several petitioners in this case, many gay and lesbian couples raise children, (R.8-11), an element of family life in which prisoners cannot share.  Finally, gay and lesbian couples and their children will welcome the myriad legal benefits of marriage.  Prisoners’ participation in the essential attributes of marriage is “sufficient to form a constitutionally protected marital relationship.”  Turner, 482 U.S. at 96.  The same must be true of Ames’s gay and lesbian citizens.

Ames counters that this right to marry applies only to traditional marriage, between one man and woman, and that Ames’s DOMA supports this tradition.  (R.26)  The fundamental right to marry, Ames argues, is not a fundamental right to same-sex marriage.  But Ames misunderstands this Court’s use of tradition in the context of fundamental rights.  It makes no more sense to discuss a fundamental right to same-sex marriage than to discuss a fundamental right to homosexual sodomy, interracial marriage, low-income marriage, or prison-inmate marriage.  Every couple who marries participates in the institution of marriage – the single institution that transforms the sexual bond between legal strangers into lifelong commitment to care for one another as family.  No separate institutions with asterisks exist for the black person who marries a white person, for two prisoners, or for two poor people.  In Loving, Zablocki, and Turner, the Court extended this right not because the Court uncovered in our Nation’s laws and practices long traditions that recognized interracial, low-income, and prison-inmate marriage, for no such traditions exist.  Rather, the Court extended this right because the members of such groups can fully participate in marriage and therefore the States failed to justify their exclusion.

3. Lawrence v. Texas Requires Ames to Respect and Recognize the Enduring Personal Bonds of Gay and Lesbian Couples.

The principle of equality deeply informs “[t]he due process right to demand respect for conduct protected by the substantive guarantees of liberty.”  Lawrence, 539 U.S. at 575.  This Court’s decision in Lawrence confirms that the guarantee of liberty in the Fourteenth Amendment contains a principle of equal concern and respect.  Robert C. Post, The Supreme Court, 2002 Term: Forward: Fashioning the Legal Constitution: Culture, Courts, and Law, 117 Harv. L. Rev. 4, 96-107 (2003).  Although Lawrence did not address whether states must recognize same-sex marriages, the Court held that states cannot deny gays and lesbians the liberty to direct their lives through intimate sexual association.  Lawrence, 539 U.S. at 562, 578.  The Constitution’s protection of liberty contains no exception that regards gays and lesbians’ liberty interests as less valuable or potent than straights’, or as commodities for the majority to mold or the State to ration.

Lawrence’s demand that the State respect the enduring personal relationships of gays and lesbians extends beyond private sex within the home.  “Freedom extends beyond spatial bounds,” and Texas’s law infringed on liberty in “both its spatial and more transcendent dimensions.”  Id. at 562.  The Court could have limited its holding to “spatial intersections or to configurations of body parts,” Laurence H. Tribe, Lawrence v. Texas: The “Fundamental Right” That Dare Not Speak Its Name, 117 Harv. L. Rev. 1893, 1915 (2004), but instead it protected “the right of adults to decide for themselves the borders and contents of deeply personal human relationships.”  Id.  The Lawrence Court denies that its decision is merely about sex and admonishes states that would reduce gay, lesbian, or straight relationships to sex acts.

To say that the issue in Bowers was simply the right to engage in sexual conduct demeans the claim the individual put forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual intercourse. . . . When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring.  The liberty protected by the Constitution allows homosexual persons the right to make this choice.  

Id. at 567.  The principle of equal respect that informs the substantive guarantee of liberty in Lawrence requires Ames to recognize the liberty of all to shape their lives through enduring personal bonds.


Ames permits petitioners to enjoy sexual relations, but forbids them to marry.  (R.15, 25)  This reduces gay and lesbian relationships to mere sex acts, a cruel equivalence that belittles gays and lesbians as incapable of enduring personal bonds and unworthy of the responsibilities of marriage.  It ignores the years of commitment that the couples before this Court have shared with one another.  This public message that gays and lesbians’ relationships cannot transcend erotic longing humiliates them and their vital relationships as adolescent, incomplete, and inferior.  Like the possibility of criminal condemnation faced by gay and lesbian couples in Texas, the repudiation of the value and maturity of enduring personal bonds between gays and lesbians in Ames is “itself . . . an invitation to subject homosexual persons to discrimination both in the public and in the private spheres.”  Lawrence, 539 U.S. at 575.  After Lawrence, a “society that fails to recognize the relationships and families of [gays and lesbians] . . . fails to respect their personal dignity and full humanity.”  Carlos A. Ball, The Positive in the Fundamental Right to Marry: Same-Sex Marriage in the Aftermath of Lawrence v. Texas, 88 Minn. L. Rev. 1184, 1218 (2004).

Lawrence condemns more than the prosecution of gays and lesbians under a rarely enforced statute.  539 U.S. at 575.  Just as Texas cannot “demean [gays’ and lesbians’] existence and control their destiny” by labeling them as aberrant and criminal, id. at 578, Ames cannot dismiss and limit the personal growth and social contribution of their relationships by refusing them the institution that gives relationships their highest meaning.  Just as Texas cannot threaten and humiliate gays and lesbians with possible arrest and a night in jail, Ames cannot shame and confine all gay and lesbian couples to lifetimes as two strangers in a contingent relationship rather than as one family in an established home.

Furthermore, Ames’s exclusion of gays and lesbians from full civic life disregards Lawrence’s proscription against “attempt[s] . . . to define the meaning . . . or to set [the] boundaries [of gays’ and lesbians’ relationships] absent injury to a person or abuse of an institution the law protects.”  Id. at 567.  Ames’s denial of petitioners’ fundamental right to marry implies that “homosexuals are simply so different from the rest of society” that they should be “singled out” for special exclusion.  Boy Scouts of Am. v. Dale, 530 U.S. 640, 696 (Stevens, J., dissenting).  This marginalizes gays and lesbians and enables the State to control the social roles to which they are confined.  In Casey, this Court rejected the State’s attempt to control women’s roles and status in this way.  A woman’s “suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman’s role, however dominant that vision has been in the course of our history and culture.”  505 U.S. at 852.  The “intimate and personal” nature of petitioners’ relationships demands no less respect.  Just as the State cannot “standardize its children” as “mere creature[s] of the State,” Pierce v. Society of the Sisters of the Holy Names of Jesus & Mary, 268 U.S. 510, 535 (1925), Ames cannot define marriage by only those whom it excludes, and thereby manipulate the legal rigidities and social boundaries that stifle the full civic lives of gay and lesbian couples. 

C. If the “Traditional” Definition of Marriage Excludes Gay and Lesbian Couples, This Court Should Expand the Definition of Marriage to Include Them.

1. History Fails to Support Ames’s Prohibition of Same-Sex Marriage, and Emerging U.S. and International Trends Favor Legal Recognition of Same-Sex Marriage.

History and tradition alone, although relevant to defining fundamental rights, cannot justify the State’s denial of fundamental rights to a minority group.  When a State codifies the exclusion of a long oppressed minority and thereby halts progress toward legal and social equality, the State cannot appeal to the tradition of discrimination to justify this exclusion.  Inequality that masquerades as tradition is suspect under our Constitution.  See Lawrence, 539 U.S. at 577-78 (“Neither history nor tradition could save a law prohibiting miscegenation from constitutional attack.”) (internal quotations omitted); Harper, 383 U.S. at 669 (ruling that the meaning of equality changes, and the protection of fundamental rights under the Equal Protection Clause is not “shackled to the political theory of a particular era”).

Rather than oversimplify the history of a marginalized practice, the Lawrence Court acknowledged the long, complex history of anti-sodomy laws.  See id. at 567-71.  Ames’s “traditional,” but in fact eight-year-old, (R. 26), definition of marriage also lacks proud historical pedigree.  Public recognition and acceptance of same-sex unions or marriages are not historically uncommon.  See William N. Eskridge, Jr., A History of Same-Sex Marriage, 79 Va. L. Rev. 1419 (1993) (summarizing historical, archeological, and anthropological studies that present “overwhelming” evidence of same-sex unions or marriages in ancient Egypt and Mesopotamia, classical Greece, republican and imperial Rome, the Greek Orthodox and Roman Catholic Churches of the Middle Ages, pre-colonial China and Japan, and African and Native American societies).  Like the sea-change in the “law and traditions in the past half century” observed by this Court in Lawrence, 539 U.S. at 571, law and public opinion are welcoming gays and lesbians into communities and workplaces and recognizing the equal value of their relationships.  Inching Down the Aisle: Differing Paths Toward the Legalization of Same-Sex Marriage in the United States and Europe, 116 Harv. L. Rev. 2004, 2006 (2003).
In the United States, the “emerging awareness,” Lawrence, 505 U.S. at 572, that the State cannot exclude gay or lesbian relationships from civic life continues to grow, most rapidly among younger generations.  See, e.g., Gay Marriage, the Constitution, and the Election, CBS News/New York Times Poll at 2 q79 (March 10-14, 2004), at http://www.cbsnews.com/htdocs/CBSNews_polls/marriage_0315.pdf (finding that, if given a choice between three options, 40% of respondents wish no legal recognition for same-sex couples, while 55% favor either marriage or civil unions); Cf. Evan Wolfson, Why Marriage Matters 70 (2004) (citing polls that found opposition to interracial marriage at 90% before Loving, and 72% eighteen months later.)  Only three states prohibit adoption by same-sex couples.  State Laws Affecting GLBT People, Human Rights Campaign Foundation, at http://www.hrc.org/Content/NavigationMenu/Family/Get_Informed1/Laws_Legal_Resources/State_Laws.htm.  Six states and the District of Columbia extend legal recognition to same-sex couples, id., and the American Law Institute recommends that all states provide legal recognition.  See Am. Law Inst., Principles of the Law of Family Dissolution, §§ 6.03(1)-6.06(1)(a) (2002).

This U.S. trend mirrors progress toward equality for gay or lesbian couples in Western democracies whose “values we share.”  See Lawrence, 539 U.S. at 576.  Three European countries and five Canadian provinces recognize marriage, and nine other European countries provide civil unions or domestic partnerships.  See, e.g., Kees Waaldijk, Others May Follow: The Introduction of Marriage, Quasi-Marriage, and Semi-Marriage for Same-Sex Couples in European Countries, 38 New Eng. L. Rev. 569 (2004).  As in Lawrence, “[t]he right the petitioner seeks . . . has been accepted as an integral part of human freedom in many other countries.  There has been no showing that in this country the governmental interest in circumscribing personal choice is somehow more legitimate or urgent.” 539 U.S. at 577.

2. Liberty Includes the Freedom To Choose Intimate Self-Defining Relationships, and Marriage is the Legal and Social Institution That Supports Such Relationships and Encourages Them to Flourish.

Even if this Court were to find that the traditional right to marry excludes gay and lesbian couples, the due process decisions of this Court that protect personal, sexual, and family relationships enlarge the right to marry to include them.  This Court recognizes two sources of fundamental rights protected by the Fourteenth Amendment’s guarantees of liberty and equality.  First, the Constitution protects specific acts “deeply rooted in this Nation’s history and tradition,” such as the rights to marry and travel.  Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (internal quotations omitted).  Second, the Constitution contains general principles of liberty, rooted in precedent, that this Court’s due process decisions carefully apply to protect categories of activity, such as family life, child rearing, procreation, and sexual intimacy.  See County of Sacramento v. Lewis, 523 U.S. 833, 858 (1998) (Kennedy, J., concurring) (explaining that general principles of liberty supported by “objective considerations, including history and precedent,” guide due process analysis); Casey, 505 U.S. at 847-51; Carey v. Population Servs., Int’l, 431 U.S. 678, 688-89 (1977); Poe v. Ullman, 367 U.S. 497, 542-44 (1961) (Harlan, J., dissenting).  The right of gay and lesbian couples to marry lies in a category of activity – the liberty to choose intimate self-defining relationships – that our Constitution protects.

a. Tradition Alone Does Not Limit the Liberty that the Due Process Clause Protects.

Although this Court begins all due process cases by examining our Nation’s history and traditions, see Glucksberg, 521 U.S. at 710, Lawrence confirms that “[h]istory and tradition are the starting point but not in all cases the ending point of the substantive due process inquiry.”  539 U.S. at 572.  “Due process has not been reduced to any formula; its content cannot be determined by reference to any code,” including the code of tradition.  Casey, 505 U.S. at 849 (internal quotations omitted).  The Constitution’s protections strike a balance between “what history teaches are the traditions from which [constitutional protections] developed [and] the traditions from which [they] broke.  That tradition is a living thing.”  Id. at 850.  The Court lacks a “mechanical yard-stick” by which to measure constitutionally protected liberty, Poe 367 U.S. at 544 (Harlan, J., dissenting), but tradition, precedent, and the values that these sources seek to protect and nurture constrain its judgment.  Much like interpreting common law, 

[e]ach new claim to Constitutional protection must be considered against a background of Constitutional purposes, as they have been rationally perceived and historically developed. . . . The decision of an apparently novel claim must depend on grounds which follow closely on well-accepted principles and . . . must take its place in relation to what went before and further [cut] a channel for what is to come.  

Id. (internal quotations omitted).

In a host of due process cases over the last forty years, this Court has protected interracial marriage, contraception, abortion, and sodomy from government interference despite traditions of pervasive State regulation of these practices.  See, e.g., Lawrence, 539 U.S. 558; Casey, 505 U.S. 833; Carey, 431 U.S. 678; Roe v. Wade, 410 U.S. 113 (1973); Eisenstadt v. Baird, 405 U.S. 438 (1972); Loving, 388 U.S. 1; Griswold, 381 U.S. 479.  These decisions hew to the Constitution’s regard for every individual as the author of her life, leaving to her choices that must be hers: choices about how and with whom she will live.  This principle of liberty, rooted in tradition and precedent, guarantees the right to make intimate choices about relationships that define and shape life, such as

marriage, procreation, contraception, family relationships, child rearing, and education. . . .  These . . . most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment.  At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.  Beliefs about these matters could not define the attributes of personhood were they formed under compulsion from the State.  

Casey, 505 U.S. at 851.

b. This Court Should Protect From Government Interference An Institution of Marriage that Includes Gays and Lesbians, Just As This Court Protects Closely Related Liberty Interests in Sexual Intimacy and Family Relationships.

Marriage is our Nation’s only institution that transforms sexual intimacy between legal strangers into a lifelong commitment to care for one another as family.  The Constitution’s protections of sexual intimacy and family relationships are more than “a series of isolated points,” Poe, 367 U.S. at 543 (Harlan, J., dissenting) or “a scatter diagram of specific actions traditionally considered beyond the government’s grasp,” Tribe, supra, at 1925.  Constitutional liberties do not exist in isolation.  The Constitution provides special protection for all liberty interests in “value-forming and value-transmitting relationships” essential to human flourishing and fulfillment.  Id. at 1937.

This Court’s procreation and abortion decisions acknowledge that individuals shape their lives through sexual intimacy.  Like marriage, sexual intimacy is “a sensitive, key relation[] of human existence, central to family life, community welfare, and the development of human personality.”  Paris Adult Theatre I v. Slaton, 413 U.S. 49, 63 (1973).  Lawrence protects the sexual intimacy of gay and lesbian couples.  See supra at 11-14.

The Constitution’s protection of family relationships is among the oldest recognized by this Court under the Due Process Clause.  See Pierce, 268 U.S. at 534-35; Meyer v. Nebraska, 262 U.S. 390, 399 (1923).  After Pierce and Meyer, in response to “demographic changes [that] make it difficult to speak of an average American family,” Troxel v. Granville, 530 U.S. 57, 63 (2000), this Court enlarged the concept of family that our Constitution protects.  “Ours is by no means a tradition limited to respect for the bonds uniting members of the nuclear family.”  Moore v. City of East Cleveland, 431 U.S. 494, 504 (1977) (upholding the due process right to live with one’s extended family).  “Enduring ‘family’ relationships may develop in unconventional settings.”  Michael H. v. Gerald D., 491 U.S. 110, 133 (1989) (Stevens, J., concurring).  This Court has remained vigilant in its protection of the personal bonds

that attend the creation and sustenance of a family – marriage, childbirth, the raising and education of children, and cohabitation with one’s relatives.  Family relationships, by their nature, involve deep attachments and commitments to the necessarily few other individuals with whom one shares not only a special community of thoughts, experiences, and beliefs but also distinctively personal aspects of ones life.  

Roberts v. Jaycees, 468 U.S. 609, 619-20 (1984) (internal citations omitted).  “Protecting these relationships from unwarranted State interference therefore safeguards the ability independently to define one’s identity that is so central to any concept of liberty.”  Id. at 619. 

Marriage transforms a relationship of sexual intimacy into one of family, enabling and enriching the bond between two people.  “The decision whether and whom to marry is among life’s momentous acts of self-definition.”  Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 954-55 (Mass. 2003).  This Court’s decisions protect such choices, and the sexual intimacies and family relationships they create, for all people.  The Constitution requires that Ames no longer deny its gay and lesbian citizens access to the most profound relationship recognized by our law.

D. This Court’s Rejection of a Due Process Right to Suicide Does Not Weaken Petitioners’ Liberty and Equality Interests in Marriage.

In Glucksberg, this Court upheld Washington’s ban on physician-assisted suicide and rejected the petitioner’s claim that the Due Process Clause protects “a right to commit suicide which itself includes a right to assistance in doing so.”  521 U.S. at 723.  That holding, while superficially damaging to subsequent claims that the Constitution protects autonomous life choices, in fact addressed a far different issue than the right to marry.  As the Glucksberg Court noted, nothing in American tradition or precedent recognizes a right to suicide.  Id. at 711.  Indeed, assisting another’s suicide has always been a crime in Washington, most other states, and almost every Western democracy.  Id. at 706, 710-11.  Marriage, in contrast, is a fundamental right as old as nearly any this Court recognizes, as the Glucksberg majority acknowledged.  Id. at 728 n.19.  That right, together with this Court’s conclusion in Lawrence that the State must respect the enduring personal relationships of gay and lesbian couples, and this Court’s general protection of sexual intimacy and family relationships, firmly grounds the petitioners’ claim in tradition and precedent, in contrast to the wholly novel claim in Glucksberg. 


With respect to marriage, Cruzan v. Missouri Dep’t of Health, 497 U.S. 261, 277-79 (1990), is more instructive than Glucksberg.  In Cruzan, this Court concluded that, unlike the unprecedented right to suicide, the right of a competent patient to refuse medical treatment is implicit in traditional common law principles and supported by precedent, and is therefore presumptively protected by the Due Process Clause.  497 U.S. at 269-70, 278-79.  Like the right to marry, the right to refuse treatment has historical roots.  The mentally incompetent petitioner in Cruzan, however, was incapable of voluntarily refusing medical treatment.  Id. at 280.  The Court therefore upheld a law that required an incompetent person’s wish to refuse treatment to be proven by clear and convincing evidence.  Id.  The issue before the Court in this case is similar: Are gays and lesbians capable of participating in marriage?  They are, and therefore this Court should include them in this right.  See supra at 9-11.


Moreover, the right claimed in Glucksberg would eliminate relationships and communities, rather than create and solidify new families.  A right to suicide lacks any connection to the traditional protections of sexual intimacy, family, marriage, and child rearing central to the Constitution’s protection of liberty.  This Court’s numerous decisions that shield these social and communal aspects of liberty from government interference suggest that this Court protects intimate relationships integral to human flourishing – “the network of human connection over time that makes genuine freedom possible.”  Tribe, supra, at 1955.  Glucksberg itself notes this difference.  As Justice Stevens wrote in rejecting a broad right to suicide: “No man is an island.  The State has an interest in preserving and fostering the benefits that every human being may provide to the community.” 521 U.S. at 741 (Stevens, J., concurring in the judgment) (internal quotations omitted).  Human lives derive much of their meaning and value through relationships, and therefore the Constitution extends greater protection to choices about intimate relationships than to a solitary, autonomous decision that terminates its agent.

Glucksberg did not question whether the Due Process Clause protects substantive liberty.  Far from it, the Court refused to reject outright a due process right to physician-assisted suicide, despite the relative weakness of the petitioner’s liberty claim.  Five justices rejected only the facial challenge to Washington’s law, and did not settle “whether a mentally competent person who is experiencing great suffering has a constitutionally cognizable interest in controlling the circumstances of his or her imminent death.” 521 U.S. at 736 (O’Connor, J., concurring, joined by Ginsburg, J.); id. at 741-742 (Stevens, J., concurring in the judgment); id. at 782 (Souter, J., concurring in the judgment); id. at 790 (Breyer, J., concurring in the judgment).  The remaining four justices refused to “absolutely foreclose” recognition of such an interest.  Id. at 736 n.24.


Finally, both the majority and concurring Justices reveal the Court’s true concern that physician-assisted suicide would degenerate into involuntary euthanasia.  The majority discussed at length the “unquestioningly important” State interests in protecting life, preserving the integrity of the medical profession, and protecting vulnerable groups, such as the poor, the elderly, and the disabled, from the mistakes, abuse, or neglect that lead to involuntary euthanasia.  Id. at 729-35 (making special note of the State interest in protecting the vulnerable from “prejudice, negative and inaccurate stereotypes, and societal indifference”).  According to Justices O’Connor, Ginsburg, and Souter, the danger of euthanasia alone justified the State’s prohibition, regardless of the strength of the liberty interest involved.  Id. at 737-38 (O’Connor, J., concurring, joined by Ginsburg, J.) (“[T]here is no need to address . . .  whether suffering patients have a constitutionally cognizable interest” in assisted suicide since “[t]he difficulty in defining terminal illness and the risk that a dying patient’s request . . . might not be truly voluntary justifies the prohibitions.”); id. at 782 (Souter, J., concurring in the judgment) (concluding that regardless of whether the patients possess a fundamental right to die, the State interest in “guarding against both voluntary and involuntary euthanasia” is “dispositive”).  At the heart of this Court’s ruling in Glucksberg, therefore, was the idea that – at least for the purposes of a facial challenge – no matter how strong the liberty interest in physician-assisted suicide, the State interest in preventing euthanasia is constitutionally overwhelming.

Ames lacks an interest that approaches the powerful State interest in Glucksberg.  On the contrary, Ames’s policy of exclusion reinforces rather than combats prejudice and societal indifference toward gay and lesbian Americans.  Extending marriage to gay and lesbian couples enhances, rather than threatens, life and liberty.  Marriage strengthens the bonds that unite gay and lesbian couples and their children, and therefore provides a family to care for the innocent and vulnerable.  Marriage and the expanded network of caregivers it creates provide the surest defense against the societal indifference and inaccurate stereotypes that enable the abuses that the Court feared.  Glucksberg therefore cannot provide constitutional legitimacy for Ames’s failure to recognize the relationships of gay and lesbian couples.

II. AMES INFRINGES ITS GAY AND LESBIAN CITIZENS’ FUNDAMENTAL RIGHT TO MARRY AND VIOLATES THE CONSTITUTION’S GUARANTEES OF DUE PROCESS AND EQUAL PROTECTION.

The Equal Protection Clause, U.S. Const. amend XIV, § 1, requires that “all persons similarly situated should be treated alike.”  Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985).  “[I]f a law neither burdens a fundamental right nor targets a suspect class,” this Court upholds the legislative classification “so long as it bears a rational relation to some legitimate end.”  Romer v. Evans, 517 U.S. 620, 631 (1996).

Rational basis review lacks a “uniform or consistent test.”  United States R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 177 n.10 (1980).  The equality interest at stake determines the rigor of the Court’s inquiry and its deference to the legislature’s stated aims.  The Court upholds most economic regulations when there are “reasonably conceivable” or “plausible” reasons that support the law.  FCC v. Beach Communications, 508 U.S. 307, 313, 314 (1993) (internal citations omitted); but see Allegheny Pittsburgh Coal Co. v. County Comm’n, 488 U.S. 336 (1989) (unanimously invalidating a property tax assessment method as irrational).  Unlike heightened forms of scrutiny, ordinary rational basis review permits classifications that are over- or under-inclusive.  See, e.g., Williamson v. Lee Optical, 348 U.S. 483, 489 (1955) (“The legislature may select one phase of one field and apply a remedy there, neglecting the others.”).

When a classification significantly interferes with important personal interests and relationships, this Court applies a stricter form of rational basis review – rational basis with “bite.”  See Suzanne B. Goldberg, Equality Without Tiers, 77 S. Cal. L. Rev. 481, 513-18 (2004).  This approach insists “on knowing the relation between the classification adopted and the object to be attained.”  Romer, 517 U.S. at 632.  To survive, “[a] classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation.”  Eisenstadt, 405 U.S. at 447 (internal citations omitted).  Heightened scrutiny ensures that the legislature does not create classifications “for the purpose of disadvantaging the group burdened by the law.”  Romer, 517 U.S. at 633.  For the last thirty years, this Court has consistently used this more rigorous form of rational basis review to invalidate discriminatory laws.  See, e.g., Lawrence, 539 U.S. at 579 (O’Connor, J., concurring in the judgment); Romer v. Evans, 517 U.S. 620 (1996); Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985); Plyler v. Doe, 457 U.S. 202 (1982); United States Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973); Eisenstadt v. Baird, 405 U.S. 438 (1972).

The intimate interests and relationships at stake in this case require more rigorous scrutiny of DOMA than the rubber-stamp given to most economic regulations under ordinary rational basis review.  This Court should not equate petitioners’ interests in their lifelong commitments and families with a business’s interest in advertising on the sides of trucks, Ry. Express Agency, Inc. v. New York, 336 U.S. 106 (1949), or an optician’s interest in making eyeglasses, Williamson v. Lee Optical, 348 U.S. 483 (1955).  Whether or not they have a fundamental right to marry, Ames’s gay and lesbian couples have a right to respect for their enduring personal relationships.  See supra at 11-14.  When Ames targets only these couples, excludes them from “the most important relation in life,” Maynard, 125 U.S. at 205, and banishes them to contingent affiliations as legal strangers, Ames must satisfy a more rigorous standard to show that its prohibition is reasonable.

This Court’s decisions reveal three aspects of Ames’s DOMA that demand heightened rational basis review.  First, the law significantly inhibits gay and lesbian couples’ personal interests and relationships.  Second, it categorically excludes gay and lesbian couples from the legal protections of marriage.  Third, it targets gay and lesbian couples as a politically unpopular group, and singles them out for disfavor.

A. DOMA Significantly Infringes on the Crucial Interests and Relationships of Gay and Lesbian Couples, Warranting Heightened Scrutiny.

In a host of equal protection cases, this Court has applied heightened rational basis review to invalidate laws that target a group and selectively interfere with its members’ important personal interests or relationships, even when those interests and relationships are not protected by fundamental rights.  See Lawrence, 539 U.S. at 580.  (O’Connor, J., concurring) (“[The Court has] been most likely to apply rational basis review to hold a law unconstitutional under the Equal Protection Clause where . . . the challenged legislation inhibits personal relationships.”).

Laws such as DOMA that interfere with personal interests and relationships fail heightened rational basis review when they are significantly over- or under-inclusive.  In Eisenstadt, this Court invalidated under heightened review a Massachusetts law that criminalized distribution of contraceptives to unmarried couples.  405 U.S. at 440-42.  The Court did not decide whether there is a fundamental right to use contraceptives, but instead invalidated the law because it “fail[ed] to satisfy even the more lenient” rational basis standard.  Id. at 447 n.7, 453.  That law, like DOMA, interfered with important interests, for it regulated “the personal sexual lives of single persons” and limited procreative choices through an “unwarranted government intrusion into matters . . . fundamentally affecting a person.”  Id. at 442, 453.  After careful examination of the State’s means and ends, the Court found the law both “underinclusi[ve]” and “overbroad.”  Id. at 448-50, 454.  It “violate[d] the rights of single persons under the Equal Protection Clause,” id. at 443, just as DOMA violates the rights of gay and lesbian couples.

This Court also conducts heightened review when the State infringes on the vital welfare interests of children.  In Plyler, the Court invalidated Texas’s law that denied public education to children of undocumented aliens.  457 U.S. 202 (1982).  Although there is no constitutional right to education, the Court found that education is a vital “interest[] . . . [that] must be accorded a special place in equal protection analysis.”  Id. at 233.  (Blackmun, J., concurring).  Similarly, children have no right to have their parents marry, but their stake in their parents’ relationship is far more than merely economic.  Under heightened rational basis review, the Plyler Court found Texas’s rationale of discouraging immigration “ludicrously ineffectual,” and discounted any cost-saving goals as unable to explain why “this group [is] the appropriate target for exclusion.”  Id. at 228-29 (emphasis in original).  Because the law furthered no “substantial state interest,” its imposition of “a lifetime hardship on a discrete class of children not accountable for their disabling status” violated equal protection.  Id. at 230, 223.  Likewise, Ames’s DOMA significantly infringes not only the interests of gay and lesbian couples in their own relationships, but also the interests of their children, who are not responsible for their parents’ sexual orientation.

In Lawrence, Texas’s law directly infringed upon the interests of gays and lesbians in sexual intimacy and enduring personal relationships.  While the majority invalidated this law on due process grounds, it also found petitioner’s equal protection claim “tenable.”  Lawrence, 539 U.S. at 574.  The due process and equal protection rights at stake are “linked in important respects,” and the Court’s decision advanced gays and lesbians’ interest in equal treatment.  Id. at 575.  Gay and lesbian couples in Ames, no less than in Texas, have a right to demand respect for their intimate relationships.  Ames cannot create dual classes of citizens, excluding gays and lesbians from marriage and thereby labeling their relationships adolescent, incomplete, and inferior.  The Lawrence Court did not decide the level of scrutiny for the equal protection claim, but concluded, after a careful examination of the State’s claimed purpose, that “[t]he Texas statute furthers no legitimate state interest which can justify its intrusion into the personal . . . life of the individual.”  Id. at 578.  Lawrence therefore confirms that personal intrusions require a heightened skepticism toward State ends and means.

B. DOMA is Constitutionally Suspect Because it is a Near-Total Exclusion of Gay and Lesbian Couples From the Legal Protections of Marriage.

Absent a clearly identified and important interest, the State cannot exclude a targeted minority from the protections of a significant subset of its laws.  “The Constitution neither knows nor tolerates classes among citizens.”  Romer, 517 U.S. at 623 (internal quotations omitted).  The Romer Court invalidated Colorado’s Amendment 2, which excluded gays and lesbians from legal protections against discrimination.  Id. at 623-24.  The Court found that “status-based” classifications targeting, in part, “homosexual . . . relationships” require a “factual context from which we could discern a relationship to legitimate state interests.”  Id. at 635.  Because Amendment 2 lacked factual support for its ends and means, and was “at once too narrow and too broad,” the Court employed heightened rational basis review and found it irrational.  Id. at 633.

Ames’s DOMA prohibits marriage between only same-sex couples, and, like Amendment 2, “impos[es] a broad and undifferentiated disability on a single named group.”  Id. at 632. See also Plyler, 457 U.S. at 230 (invalidating the categorical exclusion of undocumented immigrant’s children from Texas public schools).  DOMA’s “special disability” denies gays and lesbians benefits and safeguards that married couples “enjoy . . . without constraint.”  Romer, 517 U.S. at 631.  The lifelong commitments of gay and lesbian couples are unrecognized by Ames.  Without the presumption of parenthood, gay and lesbian citizens must endure the costly, demeaning process of second-parent adoption to become parents of their own children.  (R.15)  They cannot make medical decisions for ailing partners, and the laws of divorce and child support do not protect the their families should their partnerships dissolve.  (R. 15)  These protections are “taken for granted by most people,”  Romer, 517 U.S. at 631, whom the State permits to marry for love.  Like the anti-discrimination provisions in Romer, these are “protections against exclusion from an almost limitless number of transactions and endeavors that constitute ordinary civic life in a free society.”  Id.
Ames, like Colorado, makes gay and lesbian couples “stranger[s] to its laws.”  See id. at 635.  Ames’s gay and lesbian couples lack important legal protections during their most vulnerable moments.  Gays and lesbians will continue to build families despite DOMA’s restrictions.  But when their homes should be filled with the joy of a newborn or the grief of a partner’s passing, gay and lesbian couples in Ames are instead preoccupied with attorneys, social workers, and the uncertainty of whether a private contract will deliver the protections that the public law will not.  “A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of the laws in the most literal sense.”  Id. at 633.  Because DOMA deprives gay and lesbian couples of vital legal protections available to other families, this Court should examine it with heightened scrutiny.

C. This Court Should Review DOMA With Heightened Skepticism Because It Targets a Politically Unpopular Group and Singles Them Out for Disfavor.

This Court carefully examines laws that classify and disadvantage a political minority, and questions whether “the adverse impact on the disfavored class is an . . . aim of the legislature.”  Fritz, 449 U.S. at 181 (Stevens, J., concurring).  Even more than the “hippies” whom Congress denied food stamps in Moreno, 413 U.S. at 534, gays and lesbians constitute a politically unpopular group, warranting heightened review.

A legislature “may not avoid the strictures of [the Equal Protection] Clause by deferring to the wishes or objections of some fraction” of the public.  Cleburne, 473 U.S. at 448 (holding that the denial of a special use permit to a home for the mentally handicapped was based on impermissible private prejudice).  “Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.”  Palmore v. Sidoti, 466 U.S. 429, 433 (1984).  Yet DOMA does just that.  In the legislative record, DOMA’s sponsor, Representative Bowler, stated, “[M]y constituents have very profound beliefs that homosexuality is wrong. . . . What they believe is, is that homosexuality is immoral, that it is based on perversion, that it is based on lust.  My constituents say . . . that homosexuality should not be sanctioned on an equal level with heterosexuality.”  (R.27)

This legislative history exhibits a desire to harm a class of people even more clearly than that which led the Moreno Court to invalidate an amendment to the Food Stamp Act.  413 U.S. at 534.  After finding no evidence of a legitimate government purpose for that amendment, this Court searched for one in the legislative record.  Id. at 533-34.  That record revealed that Congress intended “to prevent so-called ‘hippies’ and ‘hippie communes’ from participating in the food stamp program.”  Id.  The suspicion that Congress intentionally targeted this unpopular group led the Court to examine skeptically the government’s anti-fraud rationale, which the Court found was “clearly irrelevant” to the actual purposes of the Act.  Id. at 534.

DOMA’s legislative record shows that the social and political unpopularity of gays and lesbians as a class contributed to the desire to deny gay and lesbian couples the benefits and responsibilities of marriage enjoyed by heterosexual couples.  Following Moreno, Cleburne, and Romer, this Court should note the political and social meaning of DOMA and apply a more searching review to Ames’s stated purposes for denying gays and lesbians the right to marry.

III. DOMA FAILS BOTH STRICT SCRUTINY AND HEIGHTENED RATIONAL BASIS REVIEW.  AN INSTITUTION OF MARRIAGE THAT EMBRACES GAY AND LESBIAN COUPLES PROMOTES AMES’S INTERESTS, WHILE DOMA UNDERMINES THEM.

Once this Court identifies a fundamental right, it closely scrutinizes the State’s asserted interests and the means used to achieve them.  The Court avoids rigid formulas or mechanical tests, and instead carefully examines the weight of the government interest in relation to the burden that the State’s policy places on individual liberty.  See Lawrence 539 U.S. at 575-78; Casey, 505 U.S. at 849-51; id. at 871-79 (opinion of O’Connor, Kennedy, and Souter, JJ.); Cruzan, 497 U.S. at 280-83.


The liberty and equality interests at stake in this case involve the fundamental right to marry, “one of the vital personal rights essential to the orderly pursuit of happiness.”  Loving, 388 U.S. at 12.  This Court applies strict scrutiny to State regulations that categorically deprive an entire group of the right to enter or exit marriage.  Zablocki, 434 U.S. at 388-90; Boddie, 401 U.S. at 381-82.  A tenuous connection between the State’s means and its ends is fatal to a regulation of marriage under strict scrutiny.  This Court invalidates marriage bans that are “grossly underinclusive” and “substantially overinclusive,” Zablocki, 434 U.S. at 390, or where the State may achieve its purpose through alternate means, Boddie, 401 U.S. at 381-82.  Even under heightened rational basis review, this Court invalidates under- and over-inclusive regulations that target a politically unpopular group, Romer, 517 U.S. at 632-33, and burden the personal interests and relationships of its members, Eisenstadt, 405 U.S. at 448-50, 453.  DOMA’s prohibition of same-sex marriage lacks “a fair and substantial relation” to the stated purposes of the law, id. at 447, and therefore DOMA fails this Court’s heightened rational basis review.

A. It is Irrational for Ames to Deny Marriage to Gay and Lesbian Couples to Encourage Procreation.

Ames defends DOMA on the grounds that exclusion of gay and lesbian couples from marriage “provide[s] a favorable setting for procreation.”  (R.29)  But any causal connection between a ban on same-sex marriage and increased procreation by opposite-sex couples is absurd.  Not only is there nothing in the Record to suggest such a connection, but it also flies in the face of human experience.  Couples do not make reproductive choices based on whether other couples – whether gay, lesbian, or straight – can marry.  “[I]t is the exclusive and permanent commitment of the marriage partners to one another, not the begetting of children, that is the sine qua non of marriage.”  Goodridge, 798 N.E.2d at 961.

  No state, including Ames, (R.16), requires a married couple to desire children or to forswear contraception.  See Fertility, Family Planning and Women’s Health: 1995, 23 Vital & Health Statistics, at 62 tbl. 43, 72 tbl. 53 (May 1997), at http://www.cdc.gov/nchs/data/series/sr_23/sr23_019.pdf (finding infertility among 44.1% of married couples of childbearing age due to sterilization procedures, and finding use of contraception among 76.4%).  No state, including Ames, (R.25), nullifies a childless marriage or excludes the celibate, imprisoned, sterile, impotent, or elderly from marriage.  Cf. Fertility, Family Planning and Women’s Health: 1995, 23 Vital & Health Statistics, at 16 (May 1997), at http://www.cdc.gov/nchs/data

/series/sr_23/sr23_019.pdf (finding infertility among 2.1 million, or 7.1%, of married couples of childbearing age).  Contraception, voluntary sterilization, and increased longevity allow a typical husband and wife to celebrate a majority of anniversaries without minor children.  Cf. U.S. Census Bureau, Children Ever Born per 1,000 Women, Percent Childless (2000), at http://www.census.gov/population/socdemo

/fertility/p20-526/tab02.txt (finding childlessness among 42.2% of married couples of childbearing age).

Procreation is absent from the promises in the traditional wedding vow.  And our society does not reduce the countless meanings of human eroticism to the biological simplicity of the stud farm.  For couples who wish to marry, however, Ames greets heterosexual ones with unconditional permissiveness but gay or lesbian ones with alarmed denunciation.  (R.14-15, 27-28)  This ignores the fact that gays and lesbians do procreate.  As the Record indicates, gays and lesbians seek children of their own through methods that include in vitro fertilization or surrogate parenthood.  (R.9-10)  Ames cannot ban marriages of gay or lesbian couples, who can procreate, and simultaneously grant those heterosexuals who cannot procreate unfettered access to marriage.  This incongruity suggests that DOMA is not pro-procreation but anti-homosexual.

B. It is Irrational for Ames to Deny Marriage to Gay and Lesbian Couples to Preserve State and Private Financial Resources.

Ames argues that DOMA “preserve[s] scarce State and private financial resources.” (R.26)  The State cannot infringe a fundamental right merely because it is expensive.  See Saenz v. Roe, 526 U.S. 489, 506-07 (1999) (invalidating a one-year residency requirement for welfare benefits, which saved the State millions, as an impermissible burden on the right to travel).  Discretionary benefits whose distribution scheme does not serve the State’s purported interest, such as fiscal responsibility, fail even rational basis review.  Zobel v. Williams, 457 U.S. 55, 61-62 (1982) (invalidating under rational basis Alaska’s plan to distribute wealth from natural resources to its citizens based on length of residency, because this scheme bore no rational connection to the State’s interest in prudent management of financial resources).  As in Zobel, Ames’s fiscal responsibility bears no rational connection to who can marry.  Spouses pool financial resources, so gay and lesbian couples who marry will simultaneously lift themselves out of need and eligibility for public assistance programs and into higher tax brackets, which will increase the State’s financial resources.  Cf. Won’t This Cost Taxpayers?, Human Rights Campaign Foundation (2004), at http://www.hrc.org/Template.cfm?Section=Center&

contentid=16814&template=/ContentManagement/ContentDisplay.cfm (citing projected annual savings from domestic partner benefits of $61 million and $10 million in New Jersey and California, respectively); Janet Holtzblatt & Robert Rebelein, Measuring the Effect of the EITC on Marriage Penalties and Bonuses, 53 Nat’l Tax J. 1107, 1110 (2000) (finding, for married couples’ Federal income tax taxes, that the effect of being taxed at a higher marginal rate – the “marriage penalty” – typically exceeds marital deductions and credits).  According to the Congressional Budget Office, “on net” the impact of same-sex marriage on Federal outlays and revenues “would improve the budget’s bottom line.”  The Potential Budgetary Impact of Recognizing Same-Sex Marriages, Congressional Budget Office, at 1 (June 2004), at http://www.cbo.gov/ftpdocs/55xx/doc5559/06-21 SameSexMarriage.pdf.  Contrary to its purported concern, Ames can anticipate that same-sex marriage will increase its financial resources.  Furthermore, even if Ames were to lose money by allowing gay and lesbian couples to marry, under heightened rational basis review, Ames “must support its selection of this group as the appropriate target for exclusion.”  Plyler, 457 U.S. at 229 (emphasis in original).  Ames’s budgetary plan thus bears no rational relation to the exclusion of gay and lesbian couples from marriage.

C. The State’s Asserted Interest in the Definition of Marriage is Purely Tautological and Illegitimate.

Ames’s policy that “marriage is inherently a unique relationship between a man and a woman” merely repeats the statute that petitioners challenge and thus begs the constitutional question.  Statutes that create or incorporate definitions cannot lie beyond the reach of judicial review, for otherwise Ames could cast all restrictions of rights as new definitions.  Under Ames’s circular logic, in which the legislature could unilaterally determine the scope of rights, Ames could ban miscegenation, notwithstanding this Court’s decision in Loving, with a policy that “marriage is the union of one man and one woman of the same race.”  Furthermore, Ames’s attempt to define marriage by only those whom it excludes irrationally sullies marriage.  Rather than define marriage in terms of vows, devotion, or the essential attributes this Court named in Turner, 482 U.S. at 95-96, Ames’s policy identifies the essence of marriage as discrimination against gay and lesbian couples.

D. Ames’s Asserted Interest in Morality is Illegitimate and Stigmatizes Gays and Lesbians by Denying Them Access to Marriage.

Ames claims that DOMA excludes gay and lesbian couples from marriage to “defend traditional notions of morality.”  (R.29)  But moral condemnation alone is not a legitimate State interest.  See Suzanne B. Goldberg, Morals-Based Justifications for Lawmaking: Before and After Lawrence v. Texas, 88 Minn. L. Rev. 1233, 1268 (2004) (noting that, with the exception of Bowers v. Hardwick, 478 U.S. 186 (1986), this Court has not relied solely on morality to uphold any statute in the last fifty years).  “[T]hat the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.”  Lawrence, 539 U.S. at 578 (internal quotations omitted).  A morals-based prohibition of same-sex marriage burdens the “personal and private li[ves]” of gay and lesbian couples, and, like a morals-based prohibition of sodomy, “furthers no legitimate State interest.”  Id. at 578.

E. It is Irrational for Ames to Deny Marriage to Gay and Lesbian Couples to Promote the Welfare of Children.
1. Ames’s Goal of Two-Parent Heterosexual Households is Inconsistent and Arbitrary in the Context of Ames Family Law.

DOMA is inconsistent with Ames’s family law.  Gay and lesbian couples head over 46,000 Ames households.  (R.12)  Ames permits gays and lesbians to adopt, and so entrusts to them the care of society’s most vulnerable and needy children.  (R.15)  Ames’s second-parent adoption policy responds to the special needs of gay and lesbian parents and encourages both partners to become the legal parents of their children.  (R.15)  In divorce cases, Ames protects gay and lesbian parents from challenges to custody based solely on their sexual orientation.  (R.15)

But Ames’s policy of a “two-parent family with one parent of each sex” ignores the devotion of gay and lesbian parents to their children.  (R.26)  Neither does Ames’s family law help to create such “optimal” families.  Ames does not push biological parents to marry, despite the undeniable advantage that two parents would afford the 28% of children raised by single parents.  (R.12-13)  Ames does not prevent no-fault divorce for couples with minor children.  (R.15).  Nor does Ames hinder new marriages in which one partner has ignored the financial obligations and emotional needs of children from prior relationships.  See Zablocki, 434 U.S. at 375.

Ames’s family law is thus inconsistent with its asserted policy to ensure “two-parent famil[ies] with one parent of each sex.”  (R.26)  This Court addressed a comparable tension between a State’s asserted policy and its own laws in Eisenstadt.  405 U.S. 438.  In Eisenstadt, this Court used heightened rational basis review to invalidate Massachusetts’ ban on the distribution of contraception to unmarried people.  405 U.S. at 454-55.  The Court found this regulation’s purpose – to discourage extramarital sex – was inconsistent with other laws regulating contraceptives.  Id. at 448.  Massachusetts permitted unmarried people to use contraceptives to prevent disease and in sexual intercourse with married people.  Id. at 448-49.  Because Massachusetts’ regulation of contraception was “so riddled with exceptions,” the Court dismissed its asserted purpose as “plainly unreasonable.”  Id.  Similarly, Ames’s selective concern for two-parent heterosexual households is equally inconsistent and riddled with exceptions, making Ames’s same-sex marriage ban an arbitrary classification under the Equal Protection Clause.

2. DOMA Harms Some Children But Helps None.

Ames’s indifference to the welfare of children raised by gay and lesbian coupes is irrational.  Ames cannot treat as abstract that which is concrete: gays, lesbians, and thousands of their children exist.  Cf. Married-Couple and Unmarried-Partner Households: 2000, Census 2000 Special Reports, at 1, at http://www.census.

gov/prod/2003pubs/censr-5.pdf (finding, at minimum, 600,000 same-sex couples); U.S. Census Bureau, Characteristics of Children Under 18 Years by Age: 2000, at 1 tbl. 2, at http://www.census.gov/population/cen2000/phc-t30/tab02.pdf (finding that same-sex couples raise 416,000 minor children).  Gay and lesbian couples head over 46,000 Ames households.  (R.12)  They raise thousands of children today, and will raise thousands more in the future.  Cf. Tavia Simmons & Martin O’Connell, Married-Couple and Unmarried Partner Households: 2000, Census 2000 Special Reports, at 9 tbl. 4 (Feb. 2003), at http://www.census.gov/prod/2003pubs/censr-5.pdf (finding that, in 2000, 34.3% of lesbian couples and 22.3% of gay couples were raising children).  Ames denies these children every benefit that flows from having married parents, such as two parents legally responsible for support and care, custody rights and equitable distribution of property on death or divorce, and greater eligibility for health insurance.  (R.15-16)  Ames does not “ensure the optimal setting for child rearing” when it defines marriage to deprive crucial benefits to thousands of children without any corresponding advantage for children whose parents can marry.

In Plyler, this Court invalidated a law that directly infringed on the vital interests of children by denying public education to the children of undocumented immigrants.  457 U.S. 202.  The law in Plyler imposed “a lifetime hardship on a discrete class of children not accountable for their disabling status.”  Id. at 223.  Similarly, DOMA’s exclusion of gay and lesbian couples from the benefits of marriages inverts Ames’s asserted purpose, for it disadvantages children merely because Ames disapproves of their parents.  It is irrational for Ames to harm gays and lesbians’ children in the name of child welfare.

Furthermore, Ames pursues its asserted interest in two-parent heterosexual households to lengths that undermine the very purpose of DOMA.  To defend marriage, Ames defines the “optimal” household for child rearing – “a two-parent family with one parent of each sex” – without reference to marriage.  (R.26)  This policy expresses Ames’s preference for an opposite-sex couple who refuses the commitments of marriage over a gay or lesbian couple who stands ready to embrace these commitments to each other and to their children, if only the State did not exclude them.  This policy leaves the protection of marriage behind in order to marginalize gays and lesbians.

DOMA disadvantages thousands of children and helps none.  Even if Ames could defend its policy that two-parent heterosexual households are optimal for children, then the following question remains: How does denying gay and lesbian couples the right to marry place more children in two-parent heterosexual households?  See Moreno, 413 U.S. at 533-34 (invalidating a law that denied food stamps to households with unrelated members, because this exclusion was “clearly irrelevant to” providing food for the poor and stimulating agriculture).  DOMA will not persuade gay or lesbian citizens to marry opposite-sex spouses, and therefore it cannot facilitate additional “optimal” households.  Neither can DOMA, which merely excludes gays and lesbians from marriage, encourage heterosexual couples to raise additional children.

3. Studies of Parenting Do Not Justify Privileging Two-Parent Heterosexual Households Over Gay and Lesbian Households.

Nothing in the Record suggests that Ames’s legislature relied on social science to reach its sweeping conclusions about optimal child rearing, but even if it had, the self-reported experiences of a few dozen children raised during the 1960s and 1970s are insufficient to justify DOMA’s exclusion of gay and lesbian couples.  See Kirk Cameron & Paul Cameron, Homosexual Parents, 31 Adolescence 757, 770-74 (1996).  Some studies show that children of gay parents “fare as well on many measures” as children of straight parents.  See, e.g., Charlotte Patterson, Family Relationships of Lesbians and Gay Men, 62 J. Marriage & Family 1052, 1059-60 (2000).  Most comparative studies of children raised in these different environments are limited by small sample sizes and weak methodologies.  See, e.g., Robert Lerner & Althea K. Nagai, No Basis: What the Studies Don’t Tell Us About Same-Sex Parenting, Marriage Law Project (Jan. 2001).  In particular, all studies of parenting by gays and lesbians examine parents who cannot enter into civil marriage, an institution that solidifies the bonds between parents and their children.  Ames therefore relies on a Catch-22 of its own design: Ames disparages the parenting of gay and lesbian couples while it simultaneously denies them access to the very institution they need to thrive as parents and families.

IV. The Constitution’s Guarantees of Equal Protection and Due Process Are Part of a Living Tradition That Should Welcome and Protect Gays, Lesbians, and Their Families.

“Our Constitution is a covenant running from the first generation of Americans to us and then to future generations.”  Casey, 505 U.S. at 901.  This covenant requires reasoned interpretation by judges, carefully guided by precedent and the values underlying our Constitution’s protection of liberty and equality.  These values evolve.  “[T]he Equal Protection Clause is not shackled to the political theory of a particular era.  In determining what lines are unconstitutionally discriminatory, we have never been confined to historic notions of equality.”  Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 669 (1966).  Our Constitution is too vital for that.  

Had those who drew and ratified the Due Process Clauses . . . known the components of liberty in its manifold possibilities, they might have been more specific.  They did not presume to have this insight.  They knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress.  As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.  

Lawrence, 539 U.S. at 578-79.

It is time to honor this covenant and welcome gay and lesbian Americans as “members of our community, our neighbors, our coworkers, our friends.”  Goodridge, 978 N.E. 2d at 973.  It is time to welcome the couples before this Court – grandmothers, expecting mothers, PTA dads and lifelong partners – as full citizens in our democracy, and extend to them the benefits and responsibilities their relationships deserve and demand.  It is time to make good on this Court’s promise that “the right to marry is of fundamental importance for all individuals.”  Zablocki, 434 U.S. at 384.

CONCLUSION


For the foregoing reasons, the judgment of the court of appeals, upholding Ames’s DOMA and excluding petitioners from marriage, should be reversed.

