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ARGUMENT

I.
THE ADMISSION OF CLARK’S STATEMENTS TO BURTON VIOLATED THE SIXTH AMENDMENT.

A.
Supreme Court Precedent Supports a Knowledge-Based Test for Agency.

The Supreme Court has never required defendant-specific instructions to find agency in the Sixth Amendment context.  In United States v. Henry, 447 U.S. 246 (1980), the Court identified three factors relevant to its decision, none of which involved defendant-specific targeting.  Id. at 270.  The government attempts to infer a focus on directed targeting from the Court’s first factor: that the informant in Henry “was acting under instructions as a paid informant for the Government.”  Appellee’s Br. 10 (quoting Henry, 447 U.S. at 270 (internal quotation marks omitted)).  However, this language does not mention the fact that such instructions were either explicit or targeted to the defendant specifically, contrary to the government’s inference.  Moreover, nothing in Maine v. Moulton, 474 U.S. 156 (1985), even hinted that defendant-specific instructions are necessary for agency.
Instead, Henry established a knowledge-based standard, 447 U.S. at 271, and Moulton applied it to find an “affirmative obligation not to act in a manner that circumvents the protections” of the Sixth Amendment, 474 U.S. at 176 (emphasis added).  The government argues that it “does not violate the Sixth Amendment because it might have predicted the informant’s attempt [to elicit information] and did not actively hinder him.”  Appellee’s Br. 19.  However, the Supreme Court foreclosed this interpretation when it held that the Sixth Amendment imposes an affirmative obligation on the government: “[K]nowing exploitation by the State of an opportunity to confront the accused without counsel being present is as much a breach of the State’s obligation not to circumvent the right to the assistance of counsel as is the intentional creation of such an opportunity.”  Moulton, 474 U.S. at 176.

In an attempt to overcome the clear implication of the Court’s decisions, the government argues that the language concerning knowledge in Henry and Moulton pertained to the elicitation prong of the test for a Sixth Amendment violation rather than the agency prong.  Appellee’s Br. 20.  But when Henry and Moulton were decided, the test for a Massiah violation by a jailhouse informant was not split into its current two prongs.  Instead, “elicitation” in Henry and Moulton generally referred to elicitation by the government, not by an informant.  United States v. Brink, 39 F.3d 419, 422 (1994) (relying on the “must have known” language in Henry as evidence that the Court “found the government had in fact ‘deliberately elicited’ the information from Henry” (emphasis added)).  The question whether the government elicited incriminating statements thus encompassed both the agency relationship and elicitation by the informant.  It was not until Kuhlmann v. Wilson, 477 U.S. 436 (1986), that the Supreme Court formally separated the issue of elicitation by the informant from agency.  Id. at 456.  The current two-pronged test was articulated several months after Kuhlmann, in United States v. Taylor, 800 F.2d 1012, 1015 (10th Cir. 1986).

Moreover, the focus on knowledge in Henry and Moulton logically must have been related to agency.  The extent of the government’s knowledge is not relevant to the agent’s behavior, which is the only issue in the post-Kuhlmann elicitation prong.  Kuhlmann, 477 U.S. at 459.
B.
The “Broad Consensus” Among the Circuit Courts Supports a Knowledge-Based Test for Agency.

As the government notes, few courts have explicitly adopted a knowledge-based test for agency.  Appellee’s Br. 21.  However, Clark’s original contention was not that all courts have explicitly adopted such a test, but rather that government knowledge is the best way to understand the results that courts reach while ostensibly relying on other factors.  Appellant’s Br. 15-18.
In order to support its contrary assertion that the district court’s bright-line rule “is the law in nearly all circuits,” Appellee’s Br. 11, the government is forced to mischaracterize or oversimplify the law in most circuits.  Although the First, Second, and Eighth Circuits do use a defendant-specific instruction test for agency, all other circuits consider a variety of factors, including instructions, specific targeting, agreement, quid pro quo, and control. 
The government begins its treatment of other circuits by claiming that the Eleventh Circuit requires defendant-specific instructions as part of its test for agency.  Id. at 11-12.  Yet the Circuit’s most recent case on point held that there is “no brightline rule for determining whether an individual is a government agent.”  Depree v. Thomas, 946 F.2d 784, 793-94 (11th Cir. 1999).  Moreover, the language that the government quotes to establish the Eleventh Circuit’s rule is actually from a concurring opinion and is therefore not the law of the of the Circuit.  See Appellee’s Br. 12 (quoting Stano v. Dugger, 901 F.2d 898, 908 (11th Cir. 1990) (Edmonson, J., concurring)).

The government next cites Creel v. Johnson, 162 F.3d 385 (5th Cir. 1998), and claims that the Fifth Circuit requires both a quid pro quo agreement and defendant-specific instructions in order to find agency.  Appellee’s Br. 12.  However, the Creel court specifically “decline[d] to address whether a defendant must prove both prongs of the test.” 162 F.3d at 394 n.6.

The government similarly mischaracterizes the Tenth Circuit’s test for agency by claiming Taylor shows that “defendant-specific instructions are critical to any agency finding.”  Appellee’s Br. 13.  In fact, the Taylor court noted that it was “unable to find any bright line test” for agency.  800 F.2d at 1015.  Like all circuits, the Tenth Circuit considers defendant-specific instructions to be evidence of agency, but it joins the majority of circuits in declining to make them a prerequisite.  Id. at 1016 (failing to find agency because “[n]o agreement was made between [the informant] and the Government and no benefits accrued to [him] for his cooperation” (emphasis added)).

The government concedes that the Third, Fourth, Seventh and D.C. Circuits consider a variety of criteria in determining agency, but attempts to establish that defendant-specific instructions are the decisive factor by citing cases in which a court declined to find agency where such instructions were lacking.  Appellee’s Br. 13-14.  Yet none of these cases purports to require defendant-specific instructions—in fact, they make it clear that a defendant can establish agency in many other ways.

For example, the government quotes a district court opinion from the Third Circuit that declined to find agency because the defendant could not show that “the informant [was] ‘acting under instructions’ from the government to obtain information from the defendant.”  Appellee’s Br. 13 (quoting Wallace v. Price, 265 F. Supp. 2d 545, 568 (W.D. Pa. 2003)).  However, the government’s brief omits the rest of the quoted sentence, which goes on to note an alternate route to agency: “nor can he show that there was a ‘quid pro quo’ between [the informant] and the commonwealth.”  Wallace, 265 F. Supp. 2d at 568. 

In the D.C. Circuit case cited by the government, the court gave several reasons why an informant was not an agent, including that he “did not even mention [the defendant] to the DEA until after the jailhouse conversations had occurred” and that he “was never in fact rewarded by the Government.”  United States v. Watson, 894 F.2d 1345, 1348 (D.C. Cir. 1990).  If the D.C. Circuit regarded a lack of specific instructions as decisive, these other factors would have been irrelevant.  This conclusion is reinforced by United States v. Sampol, 636 F.2d 621(D.C. Cir. 1981), which found agency in a case that lacked any hint of defendant-specific instructions.  Id. at 638.

Finally, the government entirely ignores the Ninth Circuit.  Far from requiring defendant-specific instructions, that court applies a knowledge-based test and has held that even an informant who is “told not to expect a deal” is still a government agent when government officers “knew or should have known that [he] hoped that he would be given leniency if he provided useful testimony.”  Randolph v. People, 380 F.3d 1133, 1144 (9th Cir. 2004) (emphasis added).  Moreover, the Ninth Circuit explicitly recognizes that Supreme Court precedent compels this knowledge-based test: “Henry makes clear that it is not the government’s intent or overt acts that are important; rather, it is the ‘likely . . . result’ of the government’s acts.”  Id. (quoting Henry, 447 U.S. at 271).

The Ames Circuit should follow the Ninth Circuit’s explicit holding and the general trend in the decisions of seven other circuits.  If this Court does so and adopts a knowledge-base test for agency, it is clear that Clark’s Sixth Amendment rights were violated: even the government does not dispute that after their March meeting Agent Hill must have known that Burton was likely to attempt to elicit incriminating statements from Clark. 
C.
A Knowledge-Based Test for Agency Neither Unduly Burdens Law Enforcement Nor Infringes on Constitutional Rights.
The government argues that a knowledge-based standard fails to strike the appropriate balance between the public interests of administrability and investigatory latitude on the one hand and defendants’ Sixth Amendment rights on the other.  Appellee’s Br. 16-17.  However, neither of the Supreme Court cases it cites supports the claim that such balancing is appropriate after a defendant’s Sixth Amendment right to counsel has attached.  See Davis v. United States, 512 U.S. 452, 461 (1994) (discussing balancing in the context of Miranda’s prophylactic rule); Moulton, 474 U.S. at 180 (referring to balancing in the pre-indictment context).  The government points to no Supreme Court case countenancing such balancing when a violation occurs post-indictment, after attachment of a defendant’s Sixth Amendment rights.

Moreover, even if balancing were appropriate, the government dramatically exaggerates the extent to which a knowledge-based standard would impede law enforcement.  First, holding for Clark in this case will merely establish that it is a violation of the Sixth Amendment to introduce at trial statements elicited by informants with the government’s knowledge.  The government may still use such statements for investigatory purposes,  Moulton, 474 U.S. at 180, against other defendants, or even against the same defendant in a trial for a different crime, id.; McNeil v. Wisconsin, 510 U.S. 171, 175 (1995).  Second, there is no violation of the Sixth Amendment under a knowledge-based standard unless the informant actually elicits incriminating statements from a defendant, regardless of what the government must have known ex ante.  Kuhlmann, 477 U.S. at 459.  

Furthermore, the government’s position that a knowledge-based test would force the government to choose between Sixth and Eighth Amendment duties, Appellee’s Br. 25-26, is untenable.  A holding that the Sixth Amendment was violated in this case would not require prison officials in future cases to refrain from placing known informants in cells with defendants awaiting trial.  Rather, it would merely preclude the government from introducing at trial any statements elicited by such informants.  Moreover, while prison officials have an Eighth Amendment duty to protect prisoners from other prisoners, the Constitution is not violated unless a prison official actually “knows of and disregards an excessive risk to inmate health or safety.”  Farmer v. Brennan, 511 U.S. 825, 837 (1994).  Therefore, even if police are deterred from communicating with prison officials regarding prisoner placement, the knowledge lost by this lack of correspondence would be the very reason that an Eighth Amendment claim would fail.

For these reasons, concerns about the consequences of a knowledge-based standard for agency are misplaced.  The government suggests that a knowledge-based test would “cripple” the “established, necessary method[]” of investigating crimes through informants.  Appellee’s Br. 22.  However, the use of informants prior to arrest and indictment would not be affected, making the government’s references to United States v. Hoffa, 385 U.S. 293 (1966), and United States v. Riley, 351 F.3d 1265 (D.C. Cir. 2003), irrelevant.  The government is also wrong to suggest that under a knowledge-based standard, “once an individual has been an informant, he will always be a government agent.”  Appellee’s Br. at 23.  For example, it is not true that the government “must have known” that an informant who had cooperated in the past would entrepreneurially seek to do so again in an unrelated case.  Cf. United States v. York, 933 F.2d 1343, 1356 (7th Cir. 1991).  But when, as in this case, the government has a standing cooperation agreement with an informant, and a government officer gives the informant specific information about the case against a defendant sharing his cell, the government can properly be charged with such knowledge.
II. THE LIMITATION OF CROSS-EXAMINATION INTO BURTON’S BIAS VIOLATED THE SIXTH AMENDMENT.
A.
The Confrontation Clause Creates a Core Right of Cross-Examination That is Not Subject to Interest Balancing.

The Confrontation Clause includes a core right, secure from discretionary interest balancing, to cross-examine witnesses regarding bias.  Although the government notes that Delaware v. Van Arsdall, 475 U.S. 673 (1986), acknowledges trial court discretion to impose some limitations on cross-examination, Appellee’s Br. 27, the Supreme Court never intended to gut the Sixth Amendment by deeming any minimal or general inquiry into bias adequate.  See 475 U.S. at 679 (allowing “latitude” only after “an opportunity for effective cross-examination”).  Rather, the right to confrontation includes the opportunity to ask both whether and why a witness is biased.  Davis v. Alaska, 415 U.S. 308, 318 (1974).  Thus, the Constitution guarantees a core right to a threshold inquiry sufficient to allow jurors to make a “discriminating appraisal” of witness credibility.  See United States v. Chandler, 326 F.3d 210, 219 (3d Cir. 2003).


Every circuit recognizes that limiting cross-examination in a way that prevents a discriminating appraisal is a constitutional error.  Five circuits explicitly acknowledge that this analysis amounts to de novo review.  United States v. Gonzalez-Vasquez, 219 F.3d 37, 45 (1st Cir. 2000); United States v. Restivo, 8 F.3d 274, 278 (5th Cir. 1993); United States v. Nelson, 39 F.3d 705, 708 (7th Cir. 1994); United States v. Jenkins, 884 F.2d 433, 435 (9th Cir. 1989); United States v. Oliver, 278 F.3d 1035, 1041 (10th Cir. 2001).  The remaining circuits employ the same discriminating appraisal analysis, but describe their standard as abuse of discretion.  See Cotto v. Herbert, 331 F.3d 217, 249 (2d Cir. 2003); United States v. Chandler, 326 F.3d 210, 219 (3d Cir. 2003); United States v. Brown, No. 98-4252, 1999 WL 991383, at *1 (4th Cir. Nov. 2, 1999); United States v. Sexton, Nos. 02-5781, 02-6292, 02-6322, 2005 WL 65514, at *5 (6th Cir. Jan. 6, 2005); Wealot v. Armontrout, 948 F.2d 497, 499-500 (8th Cir. 1991); United States v. Calle, 822 F.2d 1016, 1020 (11th Cir. 1987); United States v. Graham, 83 F.3d 1466, 1474 (D.C. Cir. 1996).  Although Clark maintains that the de novo language is a clearer expression of this test, whichever standard this Court adopts requires the same discriminating appraisal threshold.  Courts applying both standards uphold discretionary interest balancing only after this minimum threshold is met.  

B.
The Trial Court Improperly Restricted Clark’s Core Constitutional Right to Cross-Examination Regarding Burton’s Bias.
The jury in this case could not have made a discriminating appraisal without knowing that Burton faced a life sentence prior to his cooperation.
   Although the government contends that prohibiting questioning on penalties merely excludes ancillary details, Appellee’s Br. 37, its own argument that the jury would have been likely to nullify if it had known that Clark faced a life sentence presupposes that juries are sensitive to the difference between a greater sentence and a lesser one.  Appellee’s Br. 33.  The government would have this Court believe that the jury’s temptation to nullify was precisely calibrated to its estimation of Clark’s likely sentence, but that when it came time to assess witness credibility the jury suddenly became innumerate.  Moreover, the details of Burton’s sentence reduction were particularly important to a discriminating appraisal because without this inquiry the jury could not have comprehended that Burton’s motivation to lie was unbridled because he could not serve more than life in prison even if convicted of perjury. See Chandler, 326 F.3d at 222.  


The government claims the trial court’s ruling was supported by precedent from other circuits, Appellee’s Br. 36 n.8; however, these cases are distinguishable because the jurors were given significantly more information than the Clark panel.    In Brown v. Powell, 975 F.2d 1 (1st Cir. 1992), the only cited case in which the witness had faced a life sentence prior to cooperation, “extensive” examination regarding the specifics of a plea agreement revealed that the testifying witness had evaded prosecution for first degree murder, a crime commonly known to be punishable by a life sentence or death.  Id. at 4-5.  The jury also knew that because of the agreement he would serve only 15 to 30 years.  Id. at 4.  In the present case, examination of the specifics of Burton’s bargain was so limited that the jury knew only that Burton stood to receive a reduction in his sentence for a drug conviction.  Not only was the jury prevented from learning that Burton’s cooperation enabled him to avoid a lifetime in prison, the knowledge that he had been convicted and released on similar charges on four prior occasions would have caused jurors to underestimate the value of his bargain.  Moreover, Burton’s claim that he was testifying because it was “the right thing to do,” (R.19), justified further cross-examination to impeach this statement fully.  Chipman v. Mercer, 628 F.2d 528, 532-33 (9th Cir. 1980).  

C.
Even If This Court Finds the Core of the Sixth Amendment Satisfied, the Trial Court Abused Its Discretion by Limiting Cross-Examination.

The government’s prejudice argument is misguided; unfounded fears of nullification should not have preempted Clark’s exercise of his Sixth Amendment rights.   First, any danger of prejudice was minimal because Clark and Burton were neither co-conspirators nor facing the same charges.  The government argues that this distinction is irrelevant because no case explicitly relies on a witness’s co-conspirator status.  Appellee’s Br. 33.  However, with one exception, see United States v. Perez-Tosta, 36 F.3d 1552 (11th Cir. 1994), every case the government cites on this issue involved a co-conspirator.  Appellee’s Br. 32-33.  Even Perez-Tosta provides scant support for the government’s position because it did not premise a limitation on either “prejudice” or “nullification.”  Furthermore, cross-examination was limited only after the witness testified to the nine-year sentence he was facing before cooperation and answered the question, “How much of a reduction, sir, do you think you’re going to get out of this case?” Id. at 1563 & n.10.  Thus, the government does not cite a single case restricting cross-examination under remotely analogous circumstances.   


Second, because the jurors knew that Burton had been convicted and released on drug charges four times in the past, the fact that he faced a life sentence absent cooperation would, at most, have led to the conclusion that drug offenses carry a range of different sentences.  Though the government terms this analysis “speculative,” Appellee’s Br. 34, it is no more speculative than the government’s claim that equivalent information would lead the jury to nullify.  


Third, the government should be held accountable for its tactical decision to reveal the nature of the charge against Burton.  The government claims that this introduction was not tactical because the evidence was universally relevant, Appellee’s Br. 34, but the treatise it cites only discusses admissibility for the purpose of impeachment by an “adverse party,”  Gordon R. Fischer, Propriety of Using Prior Conviction of Drug Dealing to Impeach Witness in Criminal Trial, 37 A.L.R. 5th 319 (2005).  The prosecution is not entitled to introduce evidence to bolster its own informant’s credibility by demonstrating that he was not convicted of a more “incendiary” offense.  See id.; see also Fed. R. Evid. 609(b) (providing that even when witness credibility is properly at issue, crimes of dishonesty, not so-called incendiary offenses, are most probative).  Thus, a purported attempt to bolster Burton’s credibility by revealing the nature of his conviction should not have been allowed to preclude Clark from exercising his right to cross-examination. 

Finally, the government frets that because Burton testified in other cases, a confusing “mini-trial” will be necessary in order to determine what percentage of his sentence reduction is attributable to his cooperation in Clark’s case.  This fear is overblown, however, because all circuits agree that only the subjective perception of the benefit received is relevant.  See, e.g., Cropp, 127 F.3d 354, 358 (4th Cir. 1997).  Since this highly probative information could have been elicited with a few additional questions, any danger of confusion was minimal.
D.
The Violation of Clark’s Sixth Amendment Rights Was Not Harmless Beyond a Reasonable Doubt.

The district court’s error was not harmless beyond a reasonable doubt, and the government’s assertions to the contrary are unavailing.  First, this Court should not rely on the cases cited by the government finding no constitutional error and then stating in dicta that any error was harmless.  See Appellee’s Br. 41 (citing United States v. Nelson, 39 F.3d 705 (7th Cir. 1994); and United States v. Diaz, 876 F.2d 1344 (7th Cir. 1989)).  Furthermore, the cases cited by the government show that an unconstitutional limitation on an examination of witness bias is harmless only when other evidence renders the witness’s testimony duplicative or unnecessary.  See, e.g., Graham v. Wilson, 828 F.2d 656, 660-61 (10th Cir. 1987) (finding harmless error when “there were ten eyewitnesses to the various offenses”).  

By contrast, the government did not present any other direct evidence against Clark.  Even the government admits that absent Burton’s testimony, Clark “was never tied directly to the House” where the alleged drug activity took place.  Appellee’s Br. 43.  Thus, the crucial link in the prosecution’s case rested solely upon Burton’s credibility.  The fact that Burton had nothing to lose by lying in court because he already faced a life sentence might well have led to an acquittal.  The same holds true for the knowledge of the sheer magnitude of the sentence reduction he expected.  This information would have both undermined the credibility of his testimony as a whole and impeached his claim that he was testifying “because it’s the right thing to do.”  (R.19)  Therefore, the district court’s elevation of illusory fears of prejudice over the protections of the Sixth Amendment was not harmless beyond a reasonable doubt.  

CONCLUSION


Because of these two violations of Clark’s Sixth Amendment rights, his conviction should be vacated and the case remanded.
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� The government asserts that Burton “no longer faced life without parole” due to his cooperation in other cases.  Appellee’s Br. 39.  However, at trial, the prosecutor herself stated, “Burton was facing life in prison.” (R.21) 
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