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Introduction 

Overbreadth doctrine has long rested on the periphery of First 
Amendment law. The doctrine permits courts to invalidate laws that ad-
vance legitimate state interests, but also prohibit or inhibit signiªcant 
portions of protected speech.1 It is designed to ensure that lawmakers 
regulate speech-related activities with great precision. As it does in the 
context of other constitutional doctrines, this precision requirement can 
serve as a useful tool to test the legitimacy of lawmakers’ motives; the 
closer the ªt between the government’s chosen means and its valid objec-
tives, the more likely it is that lawmakers truly sought to fulªll those ob-
jectives. The contemporary understanding of overbreadth, however, pays 
insufªcient attention to its precision function. As such, overbreadth doc-
trine as currently conceived inadequately accounts for the possibility that 
broadly worded laws may actually obscure improper government pur-
poses in regulating expression. 

This shortcoming is starkly illustrated by the United States Supreme 
Court’s decision in Hill v. Colorado.2 The Court’s decision in Hill, con-
demned by progressive and conservative legal scholars alike,3 rejected a 
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 See Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). 

2
 530 U.S. 703 (2000). 

3
 Compare Kathleen M. Sullivan, Sex, Money, and Groups: Free Speech and Associa-

tion Decisions in the October 1999 Term, 28 Pepp. L. Rev. 723, 734–38 (2001) (critiquing 
the Hill majority’s First Amendment analysis), and Colloquium, Professor Michael W. 
McConnell’s Response, 28 Pepp. L. Rev. 747, 750 (2001) (quoting Laurence H. Tribe de-
scribing Hill as “slam-dunk simple and slam-dunk wrong”), with id. at 747–50 (quoting 
Michael W. McConnell’s critique of Hill). But see id. at 752–53 (quoting Erwin Chemerin-
sky defending Hill as correctly decided but disputing the Court’s rationale). Several or-
ganizations not related to the anti-abortion movement ªled amicus briefs in the Supreme 
Court arguing that the law was unconstitutional. See, e.g., Brief for the American Federa-
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First Amendment challenge to Colorado’s “bubble law.” The law forbids 
protestors located within 100 feet of the entrance to any health care facil-
ity to knowingly approach within eight feet of persons without their con-
sent in order to display a sign, pass a leaºet or handbill, or engage in 
“oral protest, education, or counseling.”4 

On its surface, Hill appeared to resolve a fundamental contemporary 
debate concerning targeted, content-speciªc regulation of anti-abortion 
speech. The law had been challenged by a group of self-described “side-
walk counselors,” whose primary goal was to persuade women not to 
undergo abortion procedures.5 Colorado was one of several jurisdictions 
that had adopted laws regulating protests at health care facilities.6 Anti-
abortion groups had challenged many of those laws as well.7 Moreover, 
Hill came in the wake of two decisions addressing the constitutionality of 
injunctions speciªcally limiting anti-abortion protestors.8 In upholding 
the Colorado law, however, the Court emphasized that the law was not 
speciªcally aimed at anti-abortion speech, but was a viewpoint- and con-
tent-neutral statutory regulation of speech-related conduct.9 Accordingly, 
the Court upheld the bubble law as a reasonable regulation of the time, 
place, and manner of speech in a public forum.10 
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8
 See Schenck v. Pro-Choice Network, 519 U.S. 357 (1997); Madsen v. Women’s 

Health Ctr., Inc., 512 U.S. 753 (1994). 
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 Hill, 530 U.S. at 719–20. 
10

 Id. at 725. 
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At the same time, the Court rejected the plaintiffs’ claim that the 
bubble law was facially invalid under First Amendment overbreadth doc-
trine.11 Under the majority’s understanding of the doctrine, the bubble 
law was not overbroad for two reasons. First, the statute indiscriminately 
regulated all forms of speech outside health care facilities.12 As a result, 
the Court viewed the law as a rule of general application subject only to 
relaxed judicial scrutiny.13 The Court also rejected the overbreadth claim 
because it concluded that the plaintiffs failed to show that the statute af-
fected the conduct of other speakers differently from the way it regulated 
the plaintiffs’ own speech.14 Both the plaintiffs’ expression and the pro-
tected speech of others not before the Court were covered by the law and 
were equally constrained.15 Thus, a central theme of the Court’s over-
breadth analysis was that the statute’s breadth was a saving feature.16 

The Supreme Court’s conclusion that the bubble law’s breadth 
eliminated concerns that Colorado lawmakers were targeting anti-
abortion speech on the basis of viewpoint or content is consistent with a 
dominant canon of constitutional analysis. The idea that laws are less 
suspect because they operate broadly is a pervasive theme of much con-
stitutional doctrine, and particularly of First Amendment law.17 Broad 
regulations are said to ameliorate concerns that the government has en-
gaged in presumptively unconstitutional viewpoint or content discrimina-
tion.18 Accordingly, judicial scrutiny of such laws is less stringent be-
cause the risk of legislative parochialism is supposedly lower. 
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 Id. at 730–31 (“The fact that the coverage of a statute is broader than the speciªc 
concern that led to its enactment is of no constitutional signiªcance.”). But see id. at 775 
(Kennedy, J., dissenting) (“The Court is quite wrong. Overbreadth is a constitutional ºaw, 
not a saving feature.”). 
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 See, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 641–42 (1994). The theme 

emerges in other areas of constitutional doctrine as well, most notably the law of equal 
protection. See, e.g., Washington v. Davis, 426 U.S. 229, 246 (1976) (applying rational 
basis scrutiny in a case challenging a racially neutral regulation as a violation of the Equal 
Protection Clause). Indeed, the origins of the equality component of First Amendment 
doctrine lie in the Court’s equal protection cases. See Police Dep’t of Chi. v. Mosley, 408 
U.S. 92 (1972). For an excellent account of the Court’s development of equality as a theme 
in First Amendment doctrine, see Kenneth L. Karst, Equality as a Central Principle in the 
First Amendment, 43 U. Chi. L. Rev. 20 (1975). 

18
 Turner, 512 U.S. at 643. But see Martin H. Redish, The Content Distinction in First 

Amendment Analysis, 34 Stan. L. Rev. 113, 137 (1981) (critiquing the emphasis on con-
tent discrimination on the grounds that more speech is suppressed where laws regulate 
expression in a content-neutral manner); Kathleen M. Sullivan, Discrimination, Distribu-
tion, and City Regulation of Speech, 25 Hastings Const. L.Q. 209, 211 (1998) (observing 
the irony “that First Amendment law seems to prefer ºat bans prohibiting more speech to 
selective bans prohibiting less speech”). 
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This Article challenges the notion that broad speech regulations nec-
essarily diminish concerns about improper legislative purpose.19 It argues 
instead that constitutional analysis must account for the possibility that 
lawmakers may draft laws in broad terms precisely to obscure an illicit 
discriminatory legislative purpose. First Amendment doctrine should dis-
courage this impulse. Courts and commentators can further this objective 
by reconceptualizing the conventional understanding of First Amendment 
overbreadth and its place in the arena of First Amendment doctrine. 
Overbreadth ought to stand as a complementary doctrine to the constitu-
tional presumption against viewpoint and content discrimination. 

Part I of this Article provides a brief overview of the structure of the 
Supreme Court’s First Amendment analysis. The centerpiece of contem-
porary First Amendment doctrine is the rule that laws that discriminate 
against speech on the basis of viewpoint or content are presumptively 
unconstitutional and therefore subject to the most rigid form of judicial 
scrutiny.20 In contrast, the Court has created distinct analytical categories 
for content-neutral laws that regulate the time, place, or manner of 
speech in public forums.21 Part I concludes with a detailed discussion of 
First Amendment overbreadth doctrine and the major critiques of its ap-
plication. 

Part II argues that, despite the normative desirability of the strict 
scrutiny standard for viewpoint- and content-discriminatory laws, the 
Court’s free speech jurisprudence has been driven almost blindly by its 
emphasis on overt discrimination. Ironically, this has resulted in a First 
Amendment jurisprudence that does not adequately restrain sophisti-
cated, covert forms of speech discrimination. To the contrary, the existing 
doctrinal structure creates tremendous pressure on the state to draft 
speech regulations broadly to avoid the appearance of discrimination. 

Part II then shows that this pressure did in fact inºuence the political 
process that led to the enactment of Colorado’s bubble law. Deliberation 
over the law related almost exclusively to concerns about anti-abortion 
protestors, and almost never dealt with other speakers who might protest 
near health care facilities.22 Yet in drafting the bill, the legislature neither 
identiªed abortion speciªcally nor explicitly distinguished between anti-
abortion speakers and other types of speakers. The point of this discus-
sion is not to provide deªnitive proof of illicit legislative behavior, but 
rather to show that the risks of covert discrimination were substantial and 
that current First Amendment doctrine does not sufªciently guard against 
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policies. See Elena Kagan, Private Speech, Public Purpose: The Role of Governmental 
Motive in First Amendment Doctrine, 63 U. Chi. L. Rev. 413, 426 n.40 (1996). 
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 See Turner, 512 U.S. at 641–42. 

21
 See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). 

22
 See infra notes 106–121 and accompanying text. 
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them. Part II concludes with a description and critique of the Court’s de-
cision in Hill. 

Part III argues that such statutory speech bubbles should be invali-
dated under First Amendment overbreadth doctrine.23 This Part details 
several reasons why the contemporary formulation of overbreadth doc-
trine has failed to quell the government’s strong incentives to circumvent 
viewpoint and content discrimination analysis through broadly worded 
statutes. First, the Court appears to be transforming overbreadth law from 
a doctrine that ensures legislative precision into a guarantee of equal 
treatment.24 Second, contemporary overbreadth analysis supposes that the 
doctrine is meant primarily to protect persons whose speech is not consti-
tutionally protected.25 Finally, overbreadth doctrine is currently limited 
by its emphasis on advancing a “speech-based” First Amendment theory26 
rather than on a “motive-based” approach.27 These contemporary doc-
trinal and theoretical trends have undermined the capacity of overbreadth 
law to check illicit legislative purpose. 

Part III further examines how the current understanding of First 
Amendment overbreadth doctrine enabled the Court’s erroneous decision 
in Hill. Contrary to the Court’s application of overbreadth doctrine in 
Hill, the doctrine can serve as a complement to the viewpoint and content 
discrimination rules. Namely, it can discourage lawmakers from evading 
strict scrutiny by drafting broadly worded laws that exceed the scope of 
legitimate legislative objectives. 

Part IV argues that when applied to ensure legislative precision, 
overbreadth doctrine can provide an effective counterpoint to the rule 
against viewpoint and content discrimination. If lawmakers are forced to 
consider the potential overbreadth of speech regulations, they may be 
inhibited from disguising impermissible purposes with broad, neutrally 
worded laws that actually advance a discriminatory agenda. Enforcing 
constitutional guarantees of precision may also force lawmakers to ex-
press their true concerns, generating important discourse about difªcult 
free speech issues such as abortion protest. Given the Court’s traditional 
reluctance to inquire directly into legislative motives underlying laws 
that affect speech, overbreadth can serve an important role by allowing 
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 See infra notes 216–239 and accompanying text. 
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 See Kagan, supra note 19, at 423–24 (discussing the “speaker-based” approach to 

First Amendment interpretation). 
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 Id. at 424–26. See infra notes 240–253 and accompanying text. 
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courts to inquire indirectly into such motives.28 Ultimately, a reconceived 
overbreadth doctrine that focuses on legislative precision can serve as a 
powerful judicial tool far beyond the abortion protest context.29 

In earlier writing about overbreadth, several scholars, most notably 
Kenneth Karst, have implicitly suggested that overbreadth could play a 
limited role in checking illicit content or viewpoint discrimination.30 
Notwithstanding the value of Karst’s initial insight, no commentator has 
yet fully developed the doctrinal and theoretical foundations of this func-
tion of overbreadth doctrine.31 This Article attempts to ªll that gap. 

Overbreadth law assumes that the government may permissibly draw 
distinctions among different categories of speech, but requires that such 
categories be drawn carefully to address the true object of the govern-
ment’s concern. Across all constitutional doctrines, legislative precision 
requirements, in turn, ensure the sincerity and legitimacy of governmen-
tal purpose.32 In recent years, legal scholars have begun to describe First 
Amendment theory and doctrine in terms of this function of distinguish-
ing between legitimate governmental purposes and illicit (anti-speech) 
purposes.33 Part IV connects overbreadth to this discourse and argues that 
it, too, operates as a doctrinal tool to help courts surface illicit govern-
ment purposes. This makes sense because, as a doctrinal mechanism, 
overbreadth is more closely related to the idea of heightened ªt between 
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 See City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47–48 (1986); United 
States v. O’Brien, 391 U.S. 367, 383–85 (1968). For an argument that the Court should 
adopt an “objective” approach to speech analysis that looks beyond the statute’s facial 
neutrality, see Jamin B. Raskin & Clark L. LeBlanc, Disfavored Speech About Favored 
Rights: Hill v. Colorado, the Vanishing Public Forum and the Need for an Objective 
Speech Discrimination Test, 51 Am. U. L. Rev. 179, 216–20 (2001). 
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 Statutory bubbles exist in other contexts as well. See, e.g., Olmer v. City of Lincoln, 

192 F.3d 1176 (8th Cir. 1999) (invalidating city ordinance prohibiting certain types of 
picketing in areas near places of worship). Moreover, the use of overbreadth doctrine to 
bring to the surface illicit motive also may apply to other forms of speech regulations. For 
example, in the recent case of Watchtower Tract & Bible Society v. Village of Stratton, 122 
S. Ct. 2080 (2002), the Court examined a facially neutral ordinance requiring door-to-door 
solicitors to register with the government. The plaintiffs presented a strong case that al-
though the law was drafted broadly, it was actually intended to target Jehovah’s Witness 
proselytizers. Id. at 2085. Nonetheless, the Court felt bound by the lower court’s rejection 
of the improper motive allegations. Id. 

30
 See Karst, supra note 17, at 38–39; Redish, supra note 18, at 138 & n.150. The ar-

gument is made somewhat more obliquely in David S. Bogen, First Amendment Ancillary 
Doctrines, 37 Md. L. Rev. 679, 713 (1978), and Note, The First Amendment Overbreadth 
Doctrine, 83 Harv. L. Rev. 844, 918–20 (1970). 

31
 The idea that overbreadth may be used to smoke out illicit legislative motivation 

should be distinguished from justiªcations for overbreadth that derive from concerns about 
discriminatory enforcement of overbroad statutes, which has often been described as a 
central issue addressed by current overbreadth doctrine. See Richard H. Fallon, Jr., Making 
Sense of Overbreadth, 100 Yale L.J. 853, 868 n.4 (1991). 

32
 See Kagan, supra note 19, at 426; Jed Rubenfeld, The First Amendment’s Purpose, 

53 Stan. L. Rev. 767 (2001). See also infra notes 283–293 and accompanying text. 
33

 See Kagan, supra note 19; Rubenfeld, supra note 32. 
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legislative ends and means than to the concept of government neutrality. 
It is a type of less restrictive means test.34 

The Article concludes with a brief discussion of how overbreadth 
doctrine can be applied to check illicit motives where substantial reason 
exists to doubt the sincerity of the state’s objectives in enacting a speech 
regulation. The conclusion further anticipates and responds to likely 
criticisms of this proposed approach to restructuring overbreadth. 

I. Overbreadth and the Structure of First Amendment Analysis 

A. Neutrality Versus Discrimination 

Contemporary First Amendment doctrine establishes a bifurcated 
analytical framework that focuses initially on how a particular law regu-
lates expression.35 When government speech regulations are neutral, af-
fecting expression without reference to the speaker’s viewpoint or the 
content of her speech, courts subject the laws to various balancing tests.36 
Courts assessing the constitutionality of such laws weigh the govern-
ment’s interest against the speaker’s interest under frameworks that vary 
depending upon the location where the speech takes place. 
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 See Kathleen M. Sullivan & Gerald Gunther, Constitutional Law 1298–
99 (14th ed. 2001) (asking whether overbreadth can be viewed as “simply one application 
of strict scrutiny”); Henry Monaghan, Overbreadth, 1981 Sup. Ct. Rev. 1, 37. But see 
Laurence H. Tribe, American Constitutional Law, § 12-33, at 1037 (2d ed. 1988) 
(stating that “[i]n practice, the Court rarely rests a ªnding of overbreadth . . . upon its dis-
covery of a genuinely ‘less restrictive alternative . . . .’”); Note, supra note 30, at 916–18. 

35
 While this Article focuses on statutory and regulatory provisions, the First Amend-

ment also applies to other forms of state action. Furthermore, because the First Amend-
ment is not directly applicable to state or local laws, it is technically imprecise to discuss 
“First Amendment” doctrine or law in the context of such laws. It is only by incorporation 
through the Due Process Clause of the Fourteenth Amendment that the First Amendment’s 
guarantees apply to state and local government action. See Gitlow v. New York, 268 U.S. 
652, 666 (1925). The convention of referring to the First Amendment only through incor-
poration, however, is rarely followed in constitutional law, and I will ignore it here as well. 

36
 See Geoffrey R. Stone, Content Regulation and the First Amendment, 25 Wm. & 

Mary L. Rev. 189, 190 (1983) [hereinafter Stone, Content Regulation] (“The Supreme 
Court tests the constitutionality of content-neutral restrictions with an essentially open-
ended form of balancing.”). The employment of concepts of viewpoint discrimination, 
content discrimination, and content neutrality, while widespread, is by no means uncontro-
versial. Legal scholars have produced some excellent work on the usefulness of these con-
cepts as organizing principles for First Amendment analysis. See, e.g., Erwin Chemerinsky, 
Content Neutrality as a Central Problem of Freedom of Speech: Problems in the Supreme 
Court’s Application, 74 S. Cal. L. Rev. 49 (2000); Daniel A. Farber, Content Regulation 
and the First Amendment: A Revisionist View, 68 Geo. L.J. 727 (1980); Steven J. Heyman, 
Spheres of Autonomy: Reforming the Content Neutrality Doctrine in First Amendment 
Jurisprudence, 10 Wm. & Mary Bill Rts. J. 647 (2002); Redish, supra note 18; Paul B. 
Stephan, III, The First Amendment and Content Discrimination, 68 Va. L. Rev. 203 
(1982); Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. Chi. L. Rev. 46 (1987); 
Geoffrey R. Stone, Restrictions of Speech Because of its Content: The Peculiar Case of 
Subject-Matter Restrictions, 46 U. Chi. L. Rev. 81 (1978); Susan H. Williams, Content 
Discrimination and the First Amendment, 139 U. Pa. L. Rev. 615 (1991); Note, Content 
Regulation and the Dimensions of Free Expression, 96 Harv. L. Rev. 1854 (1983). 
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The most signiªcant category of First Amendment analysis applied 
to content-neutral laws is the public forum doctrine. Where the govern-
ment regulates speech in a traditional or designated public forum such as 
a public street or sidewalk it may impose reasonable, content-neutral re-
strictions on the time, place, or manner of the speech.37 Thus, the gov-
ernment can place reasonable limits on, for example, picketing after mid-
night or demonstrations using bullhorns. In order to justify such regula-
tions, however, the government must show that they are narrowly tailored 
to accomplish a signiªcant government interest and that there are ample, 
alternative channels for communicating the speaker’s message.38 

While “narrowly tailored” is a term associated with strict scrutiny in 
other areas of constitutional doctrine,39 it has come to mean something 
much less in the context of public forum law. In Ward v. Rock Against 
Racism, the Court abandoned any notion that narrow tailoring requires 
the state to demonstrate that no less speech-restrictive alternative was 
available to accomplish its stated interests.40 Rather, the test has been 
reªned (and distinguished from other narrow tailoring requirements) to 
require only that the means chosen by the government are “not substan-
tially broader than necessary” to achieve the government’s interests.41 In 
other words, the state may regulate speech more broadly than necessary 
to further its interests and still survive First Amendment scrutiny in the 
public forum context. The relevant inquiry is merely one of degree. 

In contrast with the analysis of content-neutral laws under the public 
forum doctrine, the First Amendment creates a categorical presumption 
against the constitutionality of governmental action that regulates speak-
ers because of their viewpoint or the content of their speech.42 In order to 
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 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). Regulation of speech on 
public property that is not a public forum is subject to a more relaxed test—the govern-
ment may regulate such speech so long as its regulation is reasonable and neutral as to 
viewpoint, Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 46 (1983), and 
content, United States Postal Serv. v. Council of Greenburgh Civic Ass’ns, 453 U.S. 114, 
131 n.7 (1981). Content-neutral regulations that regulate speech on private property are 
subject to a more general balancing test, though that does not mean the Court will uphold 
all such laws. See, e.g., City of Ladue v. Gilleo, 512 U.S. 43, 58 (1994) (invalidating a law 
banning the display of most signs on residential property); Martin v. City of Struthers, 319 
U.S. 141 (1943) (invalidating a law banning door-to-door leaºetting). 

38
 Ward, 491 U.S. at 791. An important limitation on this test, as discussed further be-

low, is that the narrow tailoring requirement has been substantially diluted and no longer 
mandates that the government choose the least speech-restrictive means. Id. at 798. 

39
 See, e.g., Shaw v. Hunt, 517 U.S. 899, 907–08 (1996) (applying strict scrutiny under 

the Equal Protection Clause); Perry Educ. Ass’n, 460 U.S. at 45 (applying First Amend-
ment strict scrutiny). 

40
 Ward, 491 U.S. at 798. 

41
 Id. at 800. 

42
 See Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 641–42 (1994). The ideas of 

viewpoint and content discrimination are sometimes merged, but this merger does not ac-
curately reºect the conceptual differences between the two. In fact, viewpoint discrimina-
tion is a subset of content discrimination. Thus, a law cannot be viewpoint-based without 
also being content-based, but a law can be content-based without being viewpoint-based. 
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overcome the presumption that state-imposed viewpoint or content dis-
crimination violates the First Amendment, the government must demon-
strate one of two things. First, it can argue that its regulation meets the 
strict scrutiny standard because it is necessary to serve a compelling in-
terest and there are no less speech-restrictive alternatives.43 Alternatively, 
the government may prevail if it successfully argues that the regulated 
category of speech is not protected by the First Amendment.44 Several 
types of speech are categorically unprotected under current doctrine, in-
cluding ªghting words,45 obscenity,46 child pornography,47 threats,48 and 
copyright violations.49 The Court has on occasion adopted this approach 
for other categories and has considered expanding the scope of unpro-
tected speech.50 

B. Overbreadth Doctrine 

First Amendment overbreadth analysis looks not at whether a law regu-
lates viewpoint or content, but at the appropriate scope of the regulation. 

 

                                                                                                                              
An example of the latter would be a law that prohibited any expression about the topic of 
abortion from taking place in public. It would not matter whether one’s view is pro-choice, 
anti-abortion, neutral, or even non-political (e.g., scientiªc), as the topic is simply off lim-
its. As the Court has explained, “[W]e have held that a regulation that ‘does not favor ei-
ther side of a political controversy’ is nonetheless impermissible because the ‘First 
Amendment’s hostility to content-based regulation extends . . . to prohibition of public 
discussion of an entire topic.’” Boos v. Barry, 485 U.S. 312, 319 (1988) (citing Consol. 
Edison Co. v. Pub. Serv. Comm’n, 447 U.S. 530, 537 (1980)). See generally Erwin Chem-

erinsky, Constitutional Law: Principles and Policies 759–60 (1997) (“The require-
ment that the government be content-neutral in its regulation of speech means that the 
government must be both viewpoint neutral and subject matter neutral.”). 

43
 Perry Educ. Ass’n, 460 U.S. at 45. 

44
 Geoffrey R. Stone et al., Constitutional Law 1112–13 (4th ed. 2001). 

45
 See Chaplinsky v. New Hampshire, 315 U.S. 568, 571–72 (1942). 

46
 See Miller v. California, 413 U.S. 15, 23 (1973). 

47
 See New York v. Ferber, 458 U.S. 747, 764 (1982). 

48
 For a general discussion of this category, see Eugene Volokh, The First Amend-

ment: Problems, Cases and Policy Arguments 204–21 (2001). 
49

 See Harper & Row Publishers. v. Nation Enters., 471 U.S. 539, 559–60 (1977). 
50

 Depending upon the nature of the speech, some categories of speech, such as defa-
mation, N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279–80 (1964), and incitement, Bran-
denburg v. Ohio, 395 U.S. 444, 447 (1969), are unprotected in some contexts. The Court 
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Overbreadth assumes that the government may draw distinctions among dif-
ferent types of speech and even legitimately proscribe some speech, but 
closely circumscribes that regulatory power.51 Although the government may 
legitimately prohibit or regulate both unprotected expression and protected 
speech whose suppression is justiªed by a compelling interest, the law of 
overbreadth forbids legislatures to draft laws so broadly that they also pro-
hibit, or could prohibit, substantial amounts of constitutionally protected 
expression. Overbroad laws are facially invalid, even though their applica-
tion to unprotected speech would be constitutional (i.e., they have at least 
some legitimate applications). See Diagram 1. 

To illustrate the point with an exaggerated example, imagine the 
state adopts a law imposing ªnes on any news media company that pub-
lishes a story that damages the reputation of a public ofªcial. By its 
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terms, the law affects both unprotected speech, defamation where the 
ofªcial can prove that the publisher distributed false, reputation-
damaging information about an ofªcial with actual malice,52 as well as 
protected speech, including truthful statements, false statements pub-
lished without actual malice, or opinions (“The President is a nincom-
poop”). Whether the law is overbroad depends on the degree of its impact 
on protected versus unprotected speech (the size of area C in Diagram 1). 

A distinctive and controversial feature of First Amendment over-
breadth doctrine is that it allows persons whose conduct is not privileged 
(those whose conduct falls within circle B in Diagram 1) to assert a facial 
invalidation claim and therefore to evade enforcement of the regulation 
against them.53 Thus, a publisher of a false statement disseminated with 
actual malice could assert a facial overbreadth claim, even though she is 
one of the few speakers to whom the statute may be constitutionally ap-
plied. In contrast, the publisher of a true statement could not assert a fa-
cial overbreadth claim, though she could claim that the statute is uncon-
stitutional as applied to her publication of the statement. 

1. The Values of First Amendment Overbreadth 

Though principles of judicial restraint disfavor facial challenges to 
statutes, overbreadth doctrine establishes an exception to these norms 
based on the speculation that as-applied litigation is inadequate to sys-
temically protect important values underlying the First Amendment. The 
Supreme Court has recognized that speech-enhancing values are ad-
vanced by permitting facial, rather than as-applied, challenges to over-
broad statutes by those whose speech is not protected. Both the Court 
and commentators have justiªed this approach on the grounds that per-
mitting overbroad statutes to remain on the books may substantially chill 
those whose speech is protected because those individuals may fear the 
laws’ possible applications to their expression.54 The mere ex ante antici-
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pation of an as-applied challenge may be insufªcient to alleviate con-
cerns about speakers’ self-censorship.55 Furthermore, if overbroad laws 
deter individuals from engaging in protected speech, those speakers can-
not bring as-applied challenges against the laws since, by deªnition, 
those laws will not be applied to those individuals. Indeed, it may be 
more likely that a person whose speech is not protected will have an op-
portunity to challenge the constitutionality of an overbroad statute, either 
as a defense to criminal prosecution or in an anticipatory civil action for 
injunctive and declaratory relief invalidating the statute.56 In terms of 
theoretical justiªcations, then, the primary rationales for overbreadth are 
speech-based—overbreadth law maximizes opportunities for individual 
speakers to engage in expression and facilitates a higher quality of dis-
course by protecting wide ranges of speech. 

Overbreadth doctrine is also said to minimize concerns about selec-
tive enforcement of statutes by government ofªcials.57 If the Constitution 
permits broadly worded statutes that sweep a great deal of protected 
speech within their provisions, ofªcials have unbridled discretion to ar-
rest and prosecute speakers based on the government’s disagreement with 
their messages or content.58 This rationale, which focuses on ad hoc 
rather than legislative discrimination, also furthers speech- and dis-
course-enhancing goals. Selective enforcement of overbroad statutes di-
minishes the quantity of speech, at least for those who are selectively 
discriminated against. Ad hoc discriminatory enforcement also distorts 
the quality of public discourse by discouraging the expression of particu-
lar viewpoints and discussion of particular subjects. 

Overbreadth doctrine serves the related function of providing an in-
centive to legislatures to draft laws that may affect First Amendment ac-
tivity with as much precision as practicable.59 One commentator de-
scribes overbreadth as an illustration of the “precision principle,”60 the 
notion that the Constitution requires that laws that regulate speech must 
be more precisely articulated than in other areas of law in order to avoid 
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the self-censorship associated with uncertainty.61 Understood in this 
manner, the precision requirement is also related to speech-based theo-
ries of free speech.62 Greater precision lowers the chances of self-
censorship. Less self-censorship, in turn, promotes the quantity and qual-
ity of discourse. This aspect of precision is, therefore, somewhat distinct 
from the requirement that there be a close relationship between the gov-
ernment’s means of regulating a social problem and the ends it seeks to 
fulªll.63 Notwithstanding its protection of important First Amendment 
values, however, facial invalidation of overbroad statutes remains highly 
controversial. 

2. The Critiques of First Amendment Overbreadth 

To its champions, the First Amendment overbreadth doctrine is a 
powerful tool to cure the ills of broadly worded legislation that inhibits 
substantial amounts of constitutionally protected expression. To its de-
tractors, overbreadth is “strong medicine,”64 that should be used only 
sparingly and with caution. 

Federal courts have established a strong preference for entertaining 
as-applied challenges rather than facial challenges in constitutional liti-
gation.65 Facial invalidation sharply conºicts with traditional understand-
ings of constitutional adjudication. Ordinarily, the fact that a law has 
some unconstitutional applications would alone be insufªcient to justify 
its invalidation.66 Instead, a person whose activity is constitutionally pro-
tected should theoretically obtain a suitable remedy only through the in-
validation of the law as applied to his or her conduct. 

The critiques of overbreadth arise primarily from related constitu-
tional and prudential concerns about the power of federal courts. The 
principal attacks suggest that when federal courts employ overbreadth to 
facially invalidate statutes, they may exceed their constitutional authority 
by allowing facial challenges by parties not directly affected by the stat-
ute, unnecessarily decide constitutional questions, compromise federal-
ism principles, violate the separation of powers, and interfere with the 
prerogatives of policymakers to address important social problems. 
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First, some doubt remains regarding the Article III power of federal 
courts to entertain facial overbreadth challenges, even in the First 
Amendment context. In non-First Amendment constitutional challenges, 
parties not directly affected by the challenged statute generally may not 
assert facial invalidation claims because of the rule against third-party 
standing.67 Facial challenges brought by individuals who have no consti-
tutional rights at stake raise doubts about the existence of an actual case 
or controversy, since such individuals are in essence asserting the rights 
of third parties not before the court. What is more, such claims are based 
on somewhat abstract speculation about potential applications of the stat-
ute, which diminishes the concrete nature of the dispute.68 

This “valid rule” requirement can be construed as a way around 
third-party standing concerns. Depending on whose account one favors, 
permitting individuals whose speech is unprotected to pursue facial over-
breadth claims is either a relaxation of, or exception to, traditional stand-
ing principles, at least in federal courts, or an invocation of the rule that 
all persons are entitled to be judged by a constitutionally valid rule of 
law.69 Under this rule, an overbroad law, one that has some unconstitu-
tional applications and some constitutional applications, is void and can-
not be enforced against any person, even one who was not engaged in 
constitutionally privileged conduct.70 This means that such a person has 
standing to challenge the rule. 

The Supreme Court, however, has developed a device to limit appli-
cation of the valid rule requirement. Under the presumption of severabil-
ity, federal courts assume that if a state tries to enforce the challenged 
law against persons who enjoy a valid constitutional privilege, the state 
court can invalidate the law as applied to those individuals and sever 
those applications from the statute.71 If the presumption of severability is 
followed, there is no reason to relax the general rule against third-party 
standing. 

Second, overbreadth challenges are disfavored because of the con-
ventional wisdom that federal courts should refrain from making consti-
tutional decisions if they can avoid doing so,72 and should render a nar-
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rower rather than broader constitutional decision where the constitutional 
issue is unavoidable.73 Piecemeal, as-applied adjudication thus advances 
principles of judicial restraint by encouraging avoidance of unnecessary 
constitutional decisionmaking.74 

Third, critics of facial overbreadth claims assert federalism con-
cerns. Where invoked by federal courts to examine state or local laws, 
overbreadth broadens the federal judiciary’s role in micromanaging the 
powers of state and local governments. It permits courts to impose 
sweeping remedies that completely invalidate laws that, at least in some 
applications, may serve important social interests.75 Moreover, to the ex-
tent that overbreadth leads federal courts to speculate about the potential 
applications of state or local statutes, the federal courts are also said to 
be interfering with state prerogatives.76 State courts are presumptively 
capable of paring down their legislatures’ statutes in a conscientious and 
responsible manner that respects federal constitutional principles.77 The 
federal courts’ facial invalidation of state laws for overbreadth takes that 
function away from state courts. 

Fourth, whenever a federal court invalidates a federal statute on 
overbreadth grounds, separation of powers concerns arise.78 Federal 
courts are said to overreach when they unnecessarily invalidate measures 
adopted by Congress. 

Finally, critics of overbreadth argue that facial invalidation of stat-
utes may compromise the government’s ability to address social prob-
lems relating to conduct that is not constitutionally protected. Assuming 
that an overbroad statute has some legitimate applications, a court’s in-
validation of the entire statute interferes with the state’s ability to regu-
late conduct that it has a legitimate interest in addressing. A series of as-
applied challenges might have the effect of more precisely tailoring the 
statute to its constitutional applications while excluding those whose 
speech is constitutionally protected. 
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The most interesting aspect of critiques of the overbreadth doctrine 
is that they principally relate to the remedial authority of the federal 
courts and not to the doctrine’s effects on speech or speakers. As Richard 
Fallon has observed, “[a]lthough overbreadth doctrine rises to promi-
nence in the heady garden of constitutional law, the roots that deªne its 
strength lie in the rocky and mysterious soil of federal courts doctrines.”79 
In other words, overbreadth doctrine has been attacked mainly because of 
its role in empowering federal courts, with much less attention paid to 
the First Amendment values the doctrine was originally designed to ad-
vance. Perhaps most signiªcantly, the debate over overbreadth has ig-
nored one of its most important free speech functions, the ability to sur-
face illegitimate government motives. 

II. Hill v. Colorado 

As described in Part IV, some scholars have recently begun to view 
the structure of First Amendment doctrine as a tool for surfacing illicit 
government motives.80 In its present form, however, the doctrine focuses 
only on overt forms of speech discrimination. The Supreme Court, for 
example, has rejected the idea of engaging in direct inquiries into im-
proper legislative motive in free speech cases.81 Furthermore, while the 
rules against viewpoint and content discrimination serve important nor-
mative values, they have come to dominate First Amendment practice and 
discourse. The irony of this emphasis is that because the present doctrine 
so strongly disfavors explicit discrimination, it creates powerful incen-
tives for government actors to obscure such purposes.82 Legislators surely 
understand that whether sincerely motivated by concern for a social prob-
lem or secretly harboring antagonism toward speciªc types of speech, 
they must draft laws that regulate expression in a facially neutral manner 
in order to avoid the presumption against viewpoint and content dis-
crimination.83 If lawmakers wish to regulate a particular type of constitu-
tionally protected speech or speech-related conduct, they cannot openly 
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identify the object of their concern in the statute’s language.84 In this 
Part, I examine how those incentives may have operated in the political 
process that led to the enactment of Colorado’s bubble law. 

Since the Supreme Court’s initial declaration of a limited constitu-
tional guarantee against state interference with a woman’s decision to 
obtain an abortion in Roe v. Wade,85 advocates and opponents of abortion 
have taken to the streets in a classic political struggle. Far from ending 
the abortion debate, Roe and its succeeding cases have generated a stri-
dent, aggressive, and sometimes even tragically violent battle over this 
issue.86 This has provoked a parallel constitutional dilemma regarding the 
scope of anti-abortion protestors’ First Amendment rights, particularly in 
highly confrontational public demonstrations at facilities where abortions 
are performed and in residential neighborhoods where people who work 
at abortion clinics live.87 

The conºict has played out in two major ways. First, some pro-
choice organizations and abortion clinics have sought injunctive relief 
against certain aspects of anti-abortion protest activities. Focusing on 
speciªc clinics with a substantial history of past disruption associated 
with anti-abortion protests, these injunctions were directed at groups al-
legedly engaged in past misconduct. By and large, efforts by abortion 
providers to seek judicial relief have been successful. Injunctions have 
been validated in part by the Supreme Court in Schenck v. Pro-Choice 
Network88 and Madsen v. Women’s Health Center, Inc.89 In Madsen, the 
Court articulated a new First Amendment standard unique to reviewing 
what it called “content neutral” injunctions that affect speech. The Court 
announced that such an injunction’s provisions must “burden no more 
speech than necessary to serve a signiªcant government interest.”90 
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Second, arguing that the state has a legitimate interest in speciªcally 
protecting the constitutional rights of individuals seeking abortion ser-
vices, as well as in generally protecting personal autonomy, legislators 
have targeted protest activity in the areas surrounding abortion facilities. 
Several state and local legislatures have now adopted statutes that limit 
the physical space in which speakers near such facilities may locate 
themselves for the purpose of engaging in First Amendment activity.91 

For at least two reasons, however, these laws have been drafted to 
avoid speciªc reference to abortion protest or facilities where abortions 
are performed. First, as stated above, the incentive structure established 
by modern First Amendment doctrine places tremendous pressure on 
lawmakers to avoid engaging in express viewpoint or content discrimina-
tion in their efforts to regulate these spaces. Second, lawmakers may 
have been responding to Justice Stevens’s separate opinion in Madsen, 
which anticipated and discussed the possibility of legislative efforts to 
regulate speech at abortion clinics. The majority in Madsen argued that 
injunctions regulating speech present a greater risk of censorship than 
general legislation, which “represent[s] a legislative choice regarding the 
promotion of particular societal interests.”92 Justice Stevens’s opinion 
expressed his concern that broad statutes regulating abortion protest cre-
ated greater First Amendment risks than narrowly targeted injunctions.93 
He wrote that “legislation is imposed on an entire community regardless 
of individual culpability . . . a statute prohibiting demonstrations within 
36 feet of an abortion clinic would probably violate the First Amend-
ment.”94 Perhaps in response to these pressures, bubble laws have been 
carefully drafted to avoid speciªc references to abortion.95 

A. The Colorado Bubble Law 

1. Statutory Language 

In 1993, the Colorado legislature enacted a law that created criminal 
penalties for persons who interfered with another person’s entry to or exit 
from any health care facility.96 The statute deªnes at least two types of 
 

                                                                                                                              
91

 See supra note 7.  
92

 Madsen, 512 U.S. at 764. 
93

 Id. at 778 (Stevens, J., concurring in part and dissenting in part). 
94

 Id. 
95

 See supra note 7. 
96

 Colo. Rev. Stat. § 18-9-122 (2002). The entire statute reads: 

Preventing passage to and from a health care facility—engaging in prohibited ac-
tivities near facility. 

 
(1) The general assembly recognizes that access to health care facilities for the 
purpose of obtaining medical counseling and treatment is imperative for the citi-
zens of this state; that the exercise of a person’s right to protest or counsel against 



2003] Statutory Speech Bubbles 49 

violations. First, it establishes a criminal law violation for anyone who 
“knowingly obstructs, detains, hinders, impedes, or blocks another per-
son’s entry to or exit from a health care facility.”97 At least to the extent 
that this part of the law prohibits expressive conduct (and cannot be ap-
plied to acts of pure speech) to further an interest not related to the 
speech, it is likely that it would be upheld under the standards established 
in United States v. O’Brien.98 The plaintiffs in Hill did not seek invalida-
tion of this section.99 

Second, the statute forbids a person to: 

 

                                                                                                                              
certain medical procedures must be balanced against another person’s right to ob-
tain medical counseling and treatment in an unobstructed manner; and that pre-
venting the willful obstruction of a person’s access to medical counseling and 
treatment at a health care facility is a matter of statewide concern. The general as-
sembly therefore declares that it is appropriate to enact legislation that prohibits a 
person from knowingly obstructing another person’s entry to or exit from a health 
care facility. 

 
(2) A person commits a class 3 misdemeanor if such person knowingly obstructs, 
detains, hinders, impedes, or blocks another person’s entry to or exit from a health 
care facility. 

 
(3) No person shall knowingly approach another person within eight feet of such 
person, unless such other person consents, for the purpose of passing a leaºet or 
handbill to, displaying a sign to, or engaging in oral protest, education, or coun-
seling with such other person in the public way or sidewalk area within a radius 
of one hundred feet from any entrance door to a health care facility. Any person 
who violates this subsection (3) commits a class 3 misdemeanor. 

 
(4) For the purposes of this section, “health care facility” means any entity that is 
licensed, certiªed, or otherwise authorized or permitted by law to administer 
medical treatment in this state. 

 
(5) Nothing in this section shall be construed to prohibit a statutory or home rule 
city or county or city and county from adopting a law for the control of access to 
health care facilities that is no less restrictive than the provisions of this section. 

 
(6) In addition to, and not in lieu of, the penalties set forth in this section, a per-
son who violates the provisions of this section shall be subject to civil liability, as 
provided in section 13-21-106.7, C.R.S. 

Id. 
97
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tial government interest; (3) the government’s interest is unrelated to the suppression of 
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by other means. For example, certain forms of speech might “impede” a person from enter-
ing or exiting a facility. If the latter were true, O’Brien would not apply. 
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knowingly approach another person within eight feet of such 
person, unless such other person consents, for the purpose of 
passing a leaºet or handbill to, displaying a sign to, or engaging 
in oral protest, education, or counseling with such other person 
in the public way or sidewalk area within a radius of one hun-
dred feet from any entrance door to a health care facility.100 

A violation of either provision is a class 3 misdemeanor.101 In addition to 
criminal penalties, the law creates a cause of action for damages and in-
junctive relief against any person who commits or incites others to com-
mit the offense deªned in the criminal portion of the statute.102 

The Colorado legislature expressed its intentions in the law’s pream-
ble, which states that “access to health care facilities for the purpose of 
obtaining medical counseling and treatment is imperative for the citizens 
of this state.”103 Expressly acknowledging the potential competing inter-
ests at stake, it went on to state that “the exercise of a person’s right to 
protest or counsel against certain medical procedures must be balanced 
against another person’s right to obtain medical counseling and treatment 
in an unobstructed manner.”104 The preamble also asserted that preventing 
willful obstruction of a person’s access to counseling and treatment at a 
facility was a matter of “statewide concern” and that it was appropriate to 
enact legislation to prohibit a person from “knowingly obstructing an-
other person’s entry to or exit from a health care facility.”105 

 

                                                                                                                              
100

 Colo. Rev. Stat. § 18-9-122(3) (2002). The Colorado bubble bill was modeled in 
part on local ordinances enacted in Boulder and Denver. Boulder, Colo., Rev. Code, 

1981 § 5-3-10 (Supp. 2001), available at http://www.ci.boulder.co.us/cao/brc/5-3.html; 
Denver Colo., Rev. Municipal Code, § 38-114 (2002), available at http://livepublish. 
municode.com/LivePublish/newonlinecodes.asp?infobase=10257. For an early analysis of 
the First Amendment implications of the Boulder ordinance, see Note, Too Close for Com-
fort: Protesting Outside Medical Facilities, 101 Harv. L. Rev. 1856 (1988) (arguing that 
the Boulder ordinance may be construed as a reasonable time, place, and manner restric-
tion that does not violate the First Amendment rights of protestors). 

101
 Colo. Rev. Stat. §§ 18-9-122(2) to 18-9-122(3) (2002). Under Colorado law, the 

punishment for class 3 misdemeanors ranges from a minimum of a $50 ªne to the maxi-
mum of six months imprisonment and a $750 ªne. See Colo. Rev. Stat. § 18-1.3-501 
(2002). 

102
 Colo. Rev. Stat. § 13-21-106.7(1) (2002) (establishing a civil cause of action for 

damages and injunctive relief for violations of section 18-9-122). A person suing under the 
civil action portion of the law need not show that the civil defendant has been convicted 
under the criminal provision. Colo. Rev. Stat. § 13-21-106.7(2) (2002). 

103
 Colo. Rev. Stat. § 18-9-122(1) (2002). 

104
 Id. (emphasis added). While a woman’s right to choose to terminate her pregnancy 

is constitutionally protected against state intrusion, there is no constitutional right protect-
ing a woman from private actors’ interference with her ability to exercise that right. Her 
interests vis-à-vis private individuals must derive from other sources of law. 

105
 Id. 



2003] Statutory Speech Bubbles 51 

2. Legislative History 

As the Supreme Court readily conceded, “the legislative history 
makes it clear that [the Colorado bubble law’s] . . . enactment was pri-
marily motivated by activities in the vicinity of abortion clinics.”106 In-
deed, the law’s sponsor, Diana DeGette, introduced the ªrst Colorado 
House hearings on the proposed law by saying that “[a]ll Colorado 
women have the right to reproductive choice, and they exercise that right 
in a variety of different ways.”107 She then observed that “[a]nti-abortion 
groups are picketing women’s health clinics across the state and are try-
ing to intimidate or physically block all people’s entry into these clinics 
without regard to the reasons they are entering the clinics.”108 When the 
bill was signed into law, DeGette referred to it as “the only signiªcant 
pro-choice bill to pass in Colorado since 1967.”109 Likewise, when Colo-
rado’s governor signed the bill into law, he stated that “[t]his bill pre-
vents the harassment of someone entering an abortion clinic.”110 

In an apparent attempt to make the bubble law appear to address 
more than abortion, DeGette and other supporters continually referred to 
women’s access to other health services throughout the hearings. Those 
references, however, merely indicated that anti-abortion protestors some-
times interfered with the access of women seeking non-abortion health 
services at facilities that also provided abortions.111 In other words, 
though not all of the patients the legislature aimed to protect were 
women seeking abortions, the sole concern of the legislation was the ac-
tivity of anti-abortion protestors.112 
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The only references to protestors other than anti-abortion protestors 
came from a disability rights advocate, who provided anecdotal informa-
tion about two incidents near health care facilities.113 First, he reported 
that a man receiving a baboon liver transplant in Pittsburgh was “beset” 
by animal rights protestors.114 In the other reported incident, the witness 
asserted that a man was knocked out of his wheelchair by anti-Medicaid 
protestors in Florida.115 Based on these two incidents, he maintained that 
disabled people might have problems gaining access to health care facili-
ties.116 

Opponents of the bill tried to force the legislature to confront the 
fact that it seemed be targeting anti-abortion protest. As one witness 
noted, “I think we all know that we’re talking about abortion here, so 
let’s get to that.”117 Some lawmakers were more candid than others re-
garding the singular focus of the bill. When an anti-abortion witness 
asked a legislator if he would “introduce a bill doing the same thing for 
animal rights protestors,”118 he responded, “That’s irrelevant.”119 

The Colorado legislature’s effort to appear viewpoint- and content-
neutral reºects the doctrinal pressure described earlier. Though the legis-
lature’s concern related almost exclusively to anti-abortion protest, the 
bill’s sponsor argued that the bill’s restrictions would be analyzed under 
the time, place, or manner analysis, which applies only to content-neutral 
laws.120 She noted that: 

[T]he testimony has primarily focused on family planning clin-
ics. However, I think it’s important to realize the overall purpose 
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of this Bill, which is not directed solely toward those types of 
clinics, but, rather, towards the right of any patient to seek the 
medical treatment they [sic] need. And I was very grateful for 
the witness who testiªed that protest can take other forms of ex-
pression: anti-Medicaid, anti-animal experimentation, and so 
on.121 

Notwithstanding this statement, the legislature undertook no meaningful 
effort to determine whether there existed a widespread problem of inter-
ference with access to health care facilities by any types of speakers 
other than anti-abortion protestors. 

B. The Supreme Court’s Decision 

The plaintiffs in Hill v. Colorado described themselves as “sidewalk 
counselors,” a term used within the anti-abortion movement to describe 
individuals who attempt to dissuade women seeking abortions from hav-
ing the procedure performed.122 The plaintiffs alleged that their activities 
included attempts “to educate, counsel, persuade, or inform passersby 
about abortion and abortion alternatives” through verbal or written com-
munication, including conversation and display of signs and distribution 
of literature.123 They alleged that these activities frequently involved com-
ing within eight feet of other persons.124 Soon after the state enacted the 
statute, the plaintiffs sued to have the bubble law invalidated and to en-
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join its enforcement, claiming that they feared prosecution under the 
law.125 The plaintiffs’ claimed primarily that the bubble law was facially 
unconstitutional under the First Amendment because it operated as a 
prior restraint, was a content-based regulation not justiªed by sufªcient 
state interests, was facially overbroad and impermissibly vague.126 

The Court’s analysis of the statute commenced with a recognition 
that the case involved legitimate, competing interests. The Court ac-
knowledged, for example, that the bubble law had a negative impact on 
forms of expression traditionally protected by the First Amendment and 
exercised in “quintessential” public forums.127 On the other hand, the 
Court noted that the state’s interests in health and safety might “justify a 
special focus on unimpeded access to health care facilities and the avoid-
ance of potential trauma to patients associated with confrontational pro-
tests.”128 

While noting that the state may not legitimately curtail speech sim-
ply because of its offensiveness to others, the Court asserted that First 
Amendment protection does not extend to speech that is “so intrusive 
that the unwilling audience cannot avoid it.”129 In past cases, the Court 
has maintained that listeners to offensive or otherwise unwanted speech 
could avert their eyes or ears while in public places.130 Under the captive 
audience rule, however, the Court has recognized that special state inter-
ests attach where unwanted speech is directed at a person in her own 
home,131 in the vicinity immediately outside of her home,132 or in other 
places where “the degree of captivity makes it impractical for the unwill-
ing viewer or auditor to avoid exposure.”133 In Hill, without citing any 
authority, the Court extended the state’s interest in protecting persons 
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from unwanted speech to other “confrontational settings.”134 Interestingly, 
however, earlier in its opinion, the Court acknowledged that “[t]here was 
no evidence . . . that the ‘sidewalk counseling’ conducted by petitioners 
in this case was ever abusive or confrontational.”135 

1. Viewpoint and Content Neutrality 

Signiªcantly, the Court in Hill held that the bubble law was viewpoint- 
and content-neutral. The fundamental analysis of this question, it stated, 
turned on whether the state adopted the speech regulation because of dis-
agreement with its message.136 In concluding that the bubble law was 
content-neutral, the Court ªrst pointed out that the law regulated not 
speech, but the places where some speech may occur.137 Second, the 
Court noted that the Colorado legislature did not adopt the law because 
of its disagreement with the message of the anti-abortion protestors’ 
speech.138 Third, the Court found that the state’s interests in protecting 
access and privacy and in providing police with clear guidelines were 
unrelated to the content of the protestors’ speech.139 

The Hill majority also rejected other viewpoint and content argu-
ments, one raised by the plaintiffs and two by Justice Kennedy’s dissent. 
First, the Court rejected the plaintiffs’ claim that the law was content-
based because it criminalized statements constituting “oral protest, edu-
cation, or counseling” but not other oral communications.140 The plain-
tiffs argued that this provision would require a court to make distinctions 
between protestors whose statements constituted protest, education, or 
counseling and persons who engaged in other forms of oral communica-
tion. The Court rejected this claim, observing that the law often requires 
courts to examine the content of a speaker’s message to determine her 
purpose, such as in cases involving whether statements constitute threats 
or blackmail.141 The Court similarly rejected Justice Kennedy’s argument 
that the law was viewpoint-based because it applied to speech in a 
speciªc location and because its enactment was motivated by the conduct 
of partisans on one side of a debate.142 

On the surface, the Court’s conclusions are plausible. The bubble 
law could be viewed as viewpoint- and content-neutral. The law does not, 
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for example, formally distinguish between a protestor who distributes an 
anti-abortion manifesto and a person handing out sample menus from a 
fast food chain. The display of any sign, without regard to its contents, is 
prohibited. And the subject of one’s oral protest, education, or counseling 
is likewise unaddressed by the statute. Similarly, the law could be con-
strued as viewpoint-neutral. If the challenged speech involved protests 
around a health care facility that was alleged to have overcharged its pa-
tients for services, the regulations would constrain the speech of both 
pro- and anti-bilking forces inside the bubble zone. 

Each of the arguments claiming that the law is facially viewpoint- 
and content-neutral, however, is seriously ºawed.143 Indeed, there is pow-
erful evidence that the legislature’s principal or only concern was anti-
abortion protestors. If traditional content- and viewpoint-analysis fails to 
recognize such apparent illicit motives, other doctrinal mechanisms for 
ºushing them out must be applied. 

2. Time, Place, or Manner Analysis 

The Court next concluded that the bubble law’s restrictions were 
narrowly tailored to serve signiªcant state interests in promoting unim-
peded access to health care facilities, preventing potential trauma to pa-
tients related to “confrontational protests,” and protecting unwilling lis-
teners from communication in a captive audience setting.144 The Court 
emphasized that the narrow tailoring requirement of the time, place, or 
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manner analysis does not require that the government achieve its goals 
with means that are either the least restrictive of or intrusive on speech.145 

The Court maintained that the eight-foot bubble would not interfere 
with protestors’ ability to display signs to their intended audience.146 Fur-
thermore, while conceding that the bubble would make it more difªcult 
to communicate oral messages, the Court concluded that this was a 
minimal concern because the law did not regulate the number of speakers 
or their noise level.147 It also held that, unlike the ªfteen-foot bubble in-
validated in Schenck, the eight-foot zone allowed people to communicate 
at a “normal conversational distance.”148 Though the Court recognized 
that the bubble presented a serious impediment to leaºetters, its concerns 
were partially alleviated by the fact that the law only burdened protes-
tors’ ability to communicate with unwilling listeners.149 Finally, with re-
spect to all three of these expressive media, the Court observed that the 
law permitted protestors to stand still and await the approach of persons 
to whom they wanted to communicate, thereby avoiding the restrictions 
of the eight-foot zone.150 Thus, it was important to the Court that protes-
tors retained the ability to communicate their message to people entering 
or exiting health care facilities. 

As some commentators have observed, the central ºaw in this part of 
the Court’s analysis is that it conºated consideration of the statute’s nar-
row tailoring with its examination of whether the law permitted protes-
tors “ample alternative channels of communication” to convey their mes-
sage.151 Narrow tailoring analysis is meant to focus on the ªt between the 
state’s regulatory means and its objectives.152 Rather than analyzing 
whether the bubble law was sufªciently tailored to the state’s asserted 
objectives, the Court’s analysis instead focused on whether, in spite of 
the law’s restrictions, speakers could still engage in some forms of com-
munication.153 That analysis, however, properly falls under the third part 
of the Ward test, which examines whether the law left “ample room to 
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communicate a message through speech.”154 Thus, the Court effectively 
bypassed the narrow tailoring requirement. 

The next part of the Court’s analysis was similarly anemic. There the 
Court emphasized the special concerns associated with speech activity 
surrounding health care facilities. The Court asserted that the state had a 
legitimate interest in protecting those who wish to enter health care fa-
cilities from “close physical approaches,” particularly because “[p]ersons 
who are attempting to enter health care facilities—for any purpose—are 
often in particularly vulnerable physical and emotional conditions.”155 
The Court concluded that the state could legitimately take a prophylactic 
approach to advance these interests, even though such a rule “will some-
times inhibit a demonstrator whose approach in fact would have proved 
harmless.”156 The Court said that this broader approach was justiªed be-
cause of the difªculty in protecting, for example, a pregnant woman from 
actual physical harassment by rules that focused on the individual impact 
of each protestor’s act.157 

As Justice Scalia’s dissent pointed out, however, “[p]rophylaxis is 
the antithesis of narrow tailoring.”158 Indeed, the Court’s argument here is 
at odds with the concept of precision that underlies much First Amend-
ment doctrine.159 

3. Overbreadth 

The Court quickly dismissed the plaintiffs’ contention that the bub-
ble law was unconstitutionally overbroad. Moreover, the ironic theme 
that emerges from the Court’s overbreadth analysis is that the breadth of 
the statute was in fact a saving feature.160 

As characterized by the Court, the plaintiffs asserted two over-
breadth theories. First, plaintiffs claimed that the statute was overbroad 
because it “protects too many people in too many places, rather than just 
the patients at the facilities where confrontational speech had occurred” 
and also burdens all speakers without regard to whether they have en-
gaged in past misconduct.161 In other words, the plaintiffs complained 
about the bubble law’s lack of precision in relation to the state’s legiti-
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mate interests. Second, plaintiffs argued that the law was overbroad be-
cause it “bans virtually the universe of protected expression.”162 

In response, the Court maintained the broad coverage of the statute 
was constitutionally insigniªcant.163 What was important, rather, was that 
the statute advanced the common interest of all persons trying to gain 
access to health care facilities.164 The Court emphasized that “[i]t is pre-
cisely because the Colorado Legislature made a general policy choice 
that the statute is assessed under the constitutional standard set forth in 
Ward rather than a more strict standard.”165 It also distinguished other 
overbreadth cases, noting that “[i]n this case, it is not disputed that the 
regulation affects protected speech activity; the question is thus whether 
it is a ‘reasonable restrictio[n] on the time, place, or manner of protected 
speech.’”166 Thus, the Court concluded, “the comprehensiveness of the 
statute is a virtue, not a vice, because it is evidence against there being a 
discriminatory governmental motive.”167 

In rejecting the plaintiffs’ second claim—that the law was overbroad 
because it banned too much expression—the Court stated that the plain-
tiffs both misread the statute and incorrectly understood overbreadth doc-
trine.168 First, the Court said that the law does not ban speech, but only 
regulates the places where speech may occur.169 Second, the Court main-
tained that overbreadth doctrine’s fundamental function is to permit liti-
gants to facially attack a statute not because of the law’s impact on their 
own speech, but on the speculation that the law’s very existence will de-
ter those whose speech is protected from expressing themselves.170 
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4. The Dissents 

Justices Scalia and Kennedy each wrote sharp dissents. Justice 
Scalia disputed the majority’s characterization of the bubble law as con-
tent-neutral, pointing out that its analysis improperly limited its consid-
eration to subject matter and viewpoint restrictions, though not all con-
tent restrictions are based on subject matter or viewpoint.171 

Even assuming that the Court correctly analyzed the case under the 
time, place, or manner analysis, Justice Scalia argued that what the Court 
found to be a signiªcant state interest—protecting the right of persons 
approaching health facilities to be left alone—was neither asserted by the 
State nor supported by the Court’s “captive audience” precedents.172 The 
latter point was unquestionably true. The notion that the government has 
an interest in protecting people from unwanted communications had 
never before been extended to speech on public sidewalks.173 With respect 
to the State’s asserted interest in protecting access to health care facili-
ties, Justice Scalia claimed that the law was not sufªciently narrowly tai-
lored.174 

Finally, Justice Scalia argued that the Court’s overbreadth analysis 
was ºawed. The majority had claimed that the law’s breadth was not 
problematic because a law may be “broader than the speciªc concern that 
led to its enactment.”175 As Justice Scalia pointed out, this is true in most 
contexts, but not in the context of speech regulations.176 Distinguishing a 
broad, prophylactic statute from the injunction upheld in Schenck, Justice 
Scalia emphasized that while injunctions might properly be based on the 
inability of a particular group to separate its speech from unlawful be-
havior, statutes cannot constitutionally assume that all persons engaged 
in protest outside of health care facilities will engage in obstructive con-
duct.177 

 

                                                                                                                              
171

 Hill, 530 U.S. at 742–48 (Scalia, J., dissenting). As stated earlier, viewpoint and 
subject matter restrictions are but two types of content discrimination. See supra note 143. 
As Justice Scalia observed, a regulation banning speech of a particular demeanor (e.g., 
happy speech or sad speech) or mode of delivery (e.g., poetry) would discriminate on the 
basis of content but would constitute neither viewpoint nor subject matter discrimination. 
Hill, 530 U.S. at 743 (Scalia, J., dissenting). See also Raskin & LeBlanc, supra note 28, at 
206 (describing other examples of content regulation pertaining to neither viewpoint nor 
subject matter). 

172
 Hill, 530 U.S. at 750–54 (Scalia, J., dissenting). 

173
 Id. at 752–53 (Scalia, J., dissenting). See also Raskin & LeBlanc, supra note 28, at 

201. 
174

 Hill, 530 U.S. at 754–59 (Scalia, J., dissenting). See also id. at 749 (Scalia, J., dis-
senting) (“[I]f . . . forbidding peaceful, nonthreatening, but uninvited speech from a dis-
tance closer than eight feet is a ‘narrowly tailored’ means of preventing the obstruction of 
entrance to medical facilities . . . narrow tailoring must refer not to the standards of Ver-
sace, but to those of Omar the tentmaker.”). 

175
 Id. at 730–31. 

176
 Id. at 760 (Scalia, J., dissenting). 

177
 Id. at 761 (Scalia, J., dissenting). Justice Stevens, the author of the majority opin-



2003] Statutory Speech Bubbles 61 

Like Justice Scalia, Justice Kennedy focused his dissent on his con-
clusion that the bubble law effectuated content, and even viewpoint, dis-
crimination.178 Justice Kennedy echoed Justice Scalia’s concerns that the 
Court had never before upheld a speech restriction on the basis of the 
state’s interest in protecting persons from unwelcome speech in a public 
forum.179 Addressing the statute’s language, Justice Kennedy also main-
tained that the law was invalid under the Court’s doctrines of First 
Amendment vagueness and overbreadth.180 Finally, Justice Kennedy as-
serted that the Court did not properly apply the controlling precedent 
with respect to its time, place, or manner analysis.181 

III. Misunderstanding Overbreadth 

In this Part, I explore how statutory speech bubbles of the type ap-
proved in Hill v. Colorado are facially overbroad. Section A describes 
how the bubble law implicates many of the theoretical concerns that jus-
tify the overbreadth doctrine. Section B then explains how the current 
understanding of overbreadth as articulated in Hill not only led to a 
highly doubtful result in the case, but also perpetuated a misunderstand-
ing of the purposes, application, and underlying theory of overbreadth 
law. Properly understood, overbreadth doctrine should be conceived of 
and applied as a doctrinal tool to smoke out illicit legislative purpose in 
certain types of speech regulation cases. This beneªt has been previously 
underemphasized or ignored by both courts and academic commentators. 

A. Facial Overbreadth of Statutory Speech Bubbles 

The Court’s cursory rejection of the plaintiffs’ overbreadth claim in 
Hill was puzzling because the bubble law evokes many of the concerns 
overbreadth law attempts to address. Hill fails to account for the vast 
amount of speech governed by the statute that is unrelated to the gov-
ernment’s interests in regulating the areas outside of health care facili-
ties. But, almost no one suggested that any form of speech other than 
anti-abortion protest presented risks of interfering with any legitimate 
state interest. First Amendment overbreadth responds to concerns regard-
ing the use of legislative power to regulate substantial amounts of pro-
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tected speech where there is insufªcient attention paid to precision. In 
this section, I begin with a description of two different aspects of over-
breadth and then argue that the Colorado bubble law and similar restric-
tions are facially overbroad, and therefore invalid under the First 
Amendment. 

1. Quantitative Overbreadth, Qualitative Overbreadth 

Problems associated with overbroad statutes implicate two different 
types of breadth, which I will call “quantitative overbreadth” and “quali-
tative overbreadth.” In examining how the bubble law affects protected 
speech, I ªrst describe these distinct, but related, concepts. 

Quantitative overbreadth arises when a law that regulates a particular 
classiªcation or category of unprotected speech sweeps in much more of 
that particular kind of speech than is constitutionally permissible. For 
example, suppose that a law regulates all expression involving explicit 
depictions of certain sexual acts but does not make exceptions for sexu-
ally explicit speech that has literary, artistic, political, or scientiªc value. 
The law sweeps within its scope not only unprotected obscenity, but also 
constitutionally protected sexually explicit speech.182 In that case, the law 
can be said to be quantitatively overbroad; it regulates too much of a par-
ticular kind of speech. 

Broadrick v. Oklahoma involved such a law.183 There, the state pro-
scribed certain types of partisan political activities by government em-
ployees that raised concerns regarding the abuse of ofªcials’ supervisory 
powers to use taxpayer-funded resources for their own political gain.184 
But in proscribing all partisan political activities by government employ-
ees, the law encompassed a larger quantity of speech than was the source 
of any government concern. For example, soliciting campaign contribu-
tions at the ofªce water cooler or wearing a Nader for President button 
are quantitatively similar First Amendment activities (partisan campaign-
ing), both prohibited under the law. Broadrick addressed whether the law 
proscribed too much of that type of activity. The Court concluded it did 
not.185 

In contrast, a law may implicate qualitative overbreadth if it regu-
lates a particular type of expressive conduct that is the primary object of 
the legislature’s concern, but because of the broad language used to de-
scribe the regulated conduct, it also encompasses other types of qualita-

 

                                                                                                                              
182

 See Miller v. California, 413 U.S. 15, 24 (1973). 
183

 Broadrick v. Oklahoma, 413 U.S. 601 (1973). 
184

 See id. at 609–10. 
185

 Id. at 618. Notwithstanding the Court’s conclusion, it could certainly be argued that 
the law actually did reach a signiªcant amount of speech that did not implicate the gov-
ernment’s legitimate concerns. 



2003] Statutory Speech Bubbles 63 

tively different speech.186 Suppose that the state law upheld in Burson v. 
Freeman187 restricted all speakers from coming within 100 feet of a poll-
ing place, but that the state’s express interest was limited to inhibiting 
undue pressure on voters within the area surrounding voting booths. Con-
sider a demonstrator who happened to be protesting building code viola-
tions at the school where a polling place was located, but there were no 
issues relating to the building code on the ballot. To the extent that the 
law forbids speakers from speaking on non-electoral issues within that 
zone, the law would implicate qualitatively distinct interests from those 
that concerned the legislature. 

Both types of overbreadth raise concerns traditionally addressed by 
the doctrine: they both prohibit or deter too much protected speech. 
Quantitatively overbroad laws are less likely to provoke concerns about 
hidden legislative purposes because the legislature has openly identiªed 
the type of speech that is regulated, even if it reaches too much of it. 
Qualitatively overbroad laws, however, may indicate that the legislature 
attempted to obscure its discriminatory intent or agenda with content- 
and viewpoint-neutral language. 

2. Overbreadth Implications of Bubble Laws 

The Colorado bubble law could be construed as either quantitatively 
overbroad, qualitatively overbroad, or both. The bubble law could be 
characterized as quantitatively overbroad if we view the legislature’s 
purpose as banning all conduct, by all types of protestors, that intimi-
dates entrants, increases patients’ stress levels, or interferes with ingress 
and egress to health care facilities.188 The overbreadth problem would be 
that the law as written reaches conduct that does not intimidate, increase 
stress, or interfere with ingress and egress to a health care facility. Peace-
ful, silent protestors, for example, are forbidden from engaging in pro-
tected conduct that fails to implicate the state’s interests. They could 
claim that the law was quantitatively overbroad—it reaches too much of 
the same type of protest activity (all political speech outside health care 
facilities). 
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The bubble law is also qualitatively overbroad, however, because it 
categorically targets conduct without regard to the government’s 
identiªed interests. The law reaches not only the type of speech that the 
government (at least arguably) may regulate, but also other types of 
speech and, indeed, other classiªcations of speakers. As just one exam-
ple, the law would prohibit a protestor who was located within the bubble 
zone from approaching a person to distribute a leaºet detailing a physi-
cian’s history of sexually assaulting his patients. Many other types of 
demonstrators may have good reason to engage in conduct prohibited by 
the bubble law, including labor demonstrators, animal rights protestors, 
advocates of managed care reform, opponents of Medicare fraud, speak-
ers discussing experimental medical procedures, and even ºat earth soci-
ety advocates. The bubble law, however, criminalizes all such conduct 
without regard to whether these qualitatively different types of speech 
cause or are likely to cause the speciªc harms that the state meant to pre-
vent. 

Even if one takes the legislature at its word that the bubble law was 
meant to target more than anti-abortion protest, the law is qualitatively 
overbroad. The law’s preamble states that the legislature was attempting 
to balance the interests of persons accessing medical facilities for treat-
ment and counseling against “the exercise of a person’s right to protest or 
counsel against certain medical procedures.”189 The types of protests that 
could conceivably take place in the area immediately surrounding health 
care facilities exceed by signiªcant measure protests “against certain 
medical procedures.” Labor protests, protests involving health care costs 
or the ability to obtain certain procedures under managed care systems, 
and demonstrations about a hospital’s systemic sex discrimination, to 
name just a few, all fall outside of the purview of the legislature’s stated 
purpose. 

In addition to these constraints, the bubble law creates the same sort 
of uncertainty regarding compliance as did the ºoating buffer zone in-
validated in Schenck.190 Although the Colorado law does not punish or 
prohibit inadvertent violations of the eight-foot bubble, this limitation 
might not be sufªcient to diminish the law’s potential chilling effect. 
Given both the quantitative and qualitative overbreadth of the law, indi-
viduals may quite literally “steer far wider of the unlawful zone”191 where 
their speech is entitled to full First Amendment protection, thereby di-
minishing the amount and quality of expression taking place surrounding 
health care facilities. 
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A narrowing construction cannot save the Colorado bubble law from 
overbreadth. Short of totally rewriting the statute, there is little a court 
could do to reconstruct these fairly clear provisions to cure the restric-
tions on speech. Moreover, the Court has repeatedly emphasized that a 
court trying to ªnd a saving construction may not go to extremes to do 
so.192 Even if a court were to attempt a narrowing construction, it is likely 
that the statute would end up prohibiting only conduct that is already 
prohibited by other criminal laws in Colorado. 

Given these clear overbreadth concerns, how could the Supreme 
Court conclude that the bubble law was not overbroad? In the following 
sections, I explain how the doctrine has come to be understood in ways 
that made the Hill decision possible. 

B. Contemporary Understandings of Overbreadth 

1. Neutrality over Precision 

Contemporary First Amendment doctrine prohibits legislatures from 
drafting laws that are either too broad or too narrow. On one hand, the 
First Amendment prohibits statutory overbreadth. On the other hand, the 
First Amendment prohibits overly narrow laws by establishing strong 
legal presumptions against viewpoint- or content-discriminatory laws. At 
times, however, these principles can make drafting legislation difªcult. 

The doctrinal tension between the First Amendment’s constraints on 
viewpoint and content discrimination and on overbroad laws is not a new 
phenomenon. Constitutional scholars have long argued that the doctrinal 
incentives for lawmakers to draft speech regulations broadly generates a 
signiªcant internal paradox in free speech doctrine.193 As Martin Redish 
and others have maintained, more broadly drafted speech regulations 
tend to reduce the dissemination of greater amounts and types of speech 
than do viewpoint- and content-discriminatory laws.194 Clumsy, blunder-
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buss speech restrictions sacriªce the totality of extant speech on the man-
tle of state neutrality. After all, nothing could be less discriminatory than 
a complete ban on all speech. 

Perhaps to accommodate this tension, the Court has, over time, sig-
naled that it may be transforming overbreadth from a doctrine of preci-
sion to a guarantee of equal treatment.195 In the Court’s early overbreadth 
decisions and in earlier overbreadth scholarship,196 overbreadth law was 
viewed as a tool for guaranteeing legislative precision. The precision re-
quirement, in turn, was designed to ensure that when the government le-
gitimately exercised its police powers it did not also inhibit speech pro-
tected by the First Amendment—to make sure it did not forbid more con-
duct than necessary. 

In the Court’s ªrst overbreadth decision, Thornhill v. Alabama, the 
petitioner challenged his conviction under an ordinance that forbade go-
ing near a place of business for the purpose of inºuencing or inducing 
other persons not to do business with that ªrm, or picketing for the pur-
pose of interfering with such a business.197 In allowing a facial challenge 
to the statute, the Court emphasized that the threat to free speech 
stemmed from the statute’s imprecision. The law not only prohibited ac-
tivities within the government’s police powers, but also activities that 
were protected by the First Amendment.198 In other words, the Court in 
Thornhill acknowledged that although the law treated speakers equally, it 
did so in a way that was constitutionally imprecise. 

Similarly, in NAACP v. Button, the Supreme Court invalidated a 
broad Virginia statute prohibiting improper solicitation of legal ser-
vices.199 The Court concluded that NAACP lawyers’ conduct in meeting 
with and organizing potential plaintiffs for a school desegregation case 
was protected by the right of association embodied in the First Amend-
ment.200 Despite the state’s legitimate interest in regulating the ethics and 
professionalism of the legal profession, the Court found the regulation 
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invalid because it was insufªciently precise for a law affecting protected 
speech.201 

Earlier overbreadth scholarship, too, emphasized the precision-
enforcing function of overbreadth. In Henry Monaghan’s important 
treatment of overbreadth, he concludes that “the dominant idea [over-
breadth] evokes is serious means scrutiny. Wherever that law mandates 
strict or intermediate scrutiny, a requirement of regulatory precision is 
involved; a substantial congruence must exist between the regulatory 
means (the statute, as construed) and valid legislative ends.”202 

As demonstrated in Hill, however, the Court may be moving toward 
an understanding of overbreadth that focuses not on precision, but on the 
challenged law’s equal treatment (or mistreatment) of different types of 
speakers. Hill’s overbreadth analysis is incomplete because it conºates 
two distinct conceptions of breadth. The Court’s rejection of the plain-
tiffs’ overbreadth claims was based in part on its analysis connecting the 
law’s breadth to its political neutrality and equal treatment of all speak-
ers. As characterized by the Court, an important part of the plaintiffs’ 
overbreadth claim was the assertion that the law indiscriminately bur-
dened too many speakers.203 In response, the Court replied that “[t]he fact 
that the coverage of a statute is broader than the speciªc concern that led 
to its enactment is of no constitutional signiªcance.”204 Instead, the Court 
concluded that the comprehensiveness of the statute was a good thing 
because it suggested that there was no discriminatory governmental mo-
tive at work.205 

Thus, the Court rejected the plaintiffs’ overbreadth claim because it 
believed that the bubble law’s comprehensiveness (treating all speech 
equally) suggested that the state’s purposes were legitimate. But this was 
simply another way of stating that the law was viewpoint and content 
neutral.206 Overbreadth law’s precision requirement, however, requires 
that laws discriminate by ensuring that lawmakers address the state’s le-
gitimate interests and no (or little) more, without sweeping in protected 
speech. 

The Hill majority confused two independent types of statutory 
breadth. As the Court used it, breadth meant equality and neutrality. But 
in describing a speech regulation, a different type of breadth can also 
result where the law’s means are not precisely tailored to the state’s ob-
jectives. Equality is not tantamount to precision; it is the antithesis of 
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precision. As Justice Scalia observed in his dissent, broad, prophylactic 
laws of general applicability are by deªnition not very precise, even 
though they may be viewpoint and content neutral.207 As Justice Kennedy 
pointed out in dissent, “[o]verbreadth is a constitutional ºaw, not a sav-
ing feature. Sweeping within its ambit even more protected speech does 
not save a criminal statute invalid in its essential reach and design.”208 
Thus, in the overbreadth context, dismissing a claim of statutory impreci-
sion on the grounds that the law applies equally to everyone is simply a 
non sequitur. 

Hints of the Hill majority’s equality-based approach to overbreadth 
have emerged in other cases. In City Council v. Taxpayers for Vincent, the 
Court considered an overbreadth challenge to a law forbidding the post-
ing of signs on public property.209 The law, intended to minimize clutter 
and visual blight, applied to all signs, both political and nonpolitical.210 
In rejecting the plaintiffs’ claims that the law was overbroad because it 
swept too broadly, the Court suggested that because the law treated all 
postings equally, overbreadth was not an appropriate claim.211 It noted 
that there was nothing in the record to indicate that the law would affect 
other speech interests any differently than it would affect the plaintiffs’ 
speech.212 

It is perhaps this same confusion between breadth as equality and 
breadth as imprecision that fostered the state’s misguided claim in Hill 
that overbreadth doctrine does not apply to time, place, or manner regula-
tions.213 This argument simply had no basis in law.214 The Court has never 
hinted that overbreadth is not applicable to time, place, or manner regula-
tions, much less given a plausible reason why that should be the case. 
Indeed, it has applied overbreadth to such regulations in several cases, 
including Thornhill v. Alabama, considered the genesis of the First 
Amendment overbreadth doctrine.215 
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The Court’s confusion of these two distinct ways of describing 
breadth led it to dismiss the Hill plaintiffs’ legitimate concerns about the 
bubble law’s scope. Viewed as serving a precision function, however, 
overbreadth should be the antithesis of equal treatment; it encourages 
lawmakers to discriminate by ensuring that laws regulating speech are 
carefully tailored only to reach the government’s legitimate interests. 

2. Procedure over Substance 

Another misconception that allowed the Court to so easily dismiss 
the plaintiffs’ overbreadth claims relates to the contemporary focus on 
what I will call the “otherness” of overbreadth. Since its inception, an 
important component of First Amendment overbreadth has been the no-
tion that parties whose speech is unprotected may nonetheless facially 
challenge overbroad statutes, even though their conduct would be sanc-
tionable under a properly drawn statute.216 As described in Part I, this rule 
is driven by a concern that overbroad laws may chill third parties from 
engaging in protected speech.217 Since if those speakers are chilled, they 
will not likely be in a position to raise a challenge on their own behalf, 
traditional overbreadth doctrine has allowed unprotected speakers to 
bring facial challenges to statutory speech restrictions under which they 
might be charged. 

But the Court has taken what began as a prudential rule meant to en-
sure the effectiveness of overbreadth to such extremes that it now 
signiªcantly impedes the application of overbreadth principles. Under 
current understanding, the rule has been converted from one that permits 
unprotected speakers to raise facial challenges to one that essentially lim-
its the availability of overbreadth claims to those engaged in unprotected 
speech. 

Hill’s analysis of the plaintiffs’ overbreadth claims illustrates this 
understanding. The Court described the plaintiffs’ overbreadth claims as 
having two elements. The ªrst was that the law regulated all speakers 
without regard to their location or their past conduct.218 The Court re-
sponded that this restriction did not raise a constitutional concern be-
cause the law applied to all forms of protected speech within the statu-
tory bubble. 219 The overbreadth precedents cited by the plaintiffs were 
therefore irrelevant.220 Those cases, the Court noted, involved laws that 
restricted unprotected speech, but also swept in protected speech.221 Here, 
however, the plaintiffs’ speech was clearly protected as well, so the Court 
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said that it was subject to time, place, or manner analysis rather than 
overbreadth analysis.222 

Second, the Court said that the plaintiffs’ overbreadth claim was also 
based on the argument that the law banned all forms of protected expres-
sion.223 It observed that the plaintiffs’ theory on this claim represented an 
“incorrect understanding of the overbreadth doctrine.”224 Overbreadth, the 
Court claimed, enables parties to challenge a statute on its face not be-
cause their own speech rights are violated, but in order to allow the 
courts to protect the rights of other protected non-party speakers to 
whom the law might be applied.225 The plaintiffs, the Court concluded, 
“have not persuaded us that the impact of the statute on the conduct of 
other speakers will differ from its impact on their own sidewalk counsel-
ing.”226 Ironically, this allowed the Court to deny claims about the stat-
ute’s breadth because of its breadth. 

The Court’s analysis was drawn in part from Taxpayers for Vin-
cent.227 In that case, the Court rejected the claim that a law forbidding the 
posting of all signs on public property was unconstitutionally over-
broad.228 The court of appeals had invalidated the law for overbreadth on 
the ground that the law was not sufªciently tailored to address the city’s 
trafªc concerns and was not the least drastic means available to serve that 
interest.229 The Court dismissed this analysis, arguing that it was based on 
impermissible speculation about the law’s effect on third parties.230 The 
plaintiffs could not, it said, invoke overbreadth because there was no evi-
dence that the law would affect them differently from any third parties’ 
speech interests.231 Furthermore, the Court said, the plaintiffs were unable 
to show that the law applied to conduct “more likely to be protected by 
the First Amendment than their own . . . .”232 What this, and the analysis 
in Hill, boil down to is the conclusion that persons whose speech is pro-
tected on an equal footing with other third parties may not assert facial 
overbreadth claims. 

In both Hill and Vincent, the Court required the plaintiffs to demon-
strate that their speech was qualitatively different from the protected 
speech of absent third parties. There must, according to the Court, be 
some dichotomy; the plaintiffs had to show that their speech was unpro-
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tected but others’ speech was protected, or it had to show that the law 
affected the conduct of other speakers in a different way than it affected 
the plaintiffs’ speech.233 In a sense, then, the otherness concept of over-
breadth turns out to be much like the equality component. To the extent 
that the law treats speech equally, even if it is all protected speech, the 
law cannot be overbroad. 

The Hill Court’s analysis of this aspect of the law’s equal treatment 
closely relates to another rule that the Court has applied in its over-
breadth cases. On several occasions, the Court has implied that a person 
whose speech is constitutionally protected can never assert a facial over-
breadth challenge.234 The justiªcation for this limitation on overbreadth 
was expressed most clearly in Brockett v. Spokane Arcades, Inc.: 

[W]here the parties challenging the statute . . . desire to engage 
in protected speech that the overbroad statute purports to pun-
ish, or who seek to publish both protected and unprotected ma-
terial . . . [t]here is . . . no want of a proper party to challenge 
the statute, no concern that an attack on the statute will be un-
duly delayed or protected speech discouraged. The statute may 
forthwith be declared invalid to the extent that it reaches too far, 
but otherwise left intact.235 

The anti-abortion protestors in Hill were therefore disadvantaged by 
the fact that their own speech was constitutionally protected and that the 
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speech of others not before the Court was equally protected. This is a 
perverse result. It effectively means that since the plaintiffs’ speech was 
protected by the First Amendment, they were worse off under the law of 
overbreadth.236 This outcome surely has nothing to do with the precision 
principle underlying the overbreadth doctrine. 

The result is even more troubling if one closely examines the reason 
for the requirement that the claimant’s speech be unprotected. As stated 
in Brockett, the policy underlying this rule is that a person whose speech 
is protected may raise an as-applied challenge to an otherwise overbroad 
statute, and therefore does not need the beneªt of the facial overbreadth 
doctrine.237 After Hill, however, it is difªcult to see how a protected 
speaker could mount a successful as-applied attack on the law. The 
Court’s own analysis ensures that the plaintiffs could not succeed in an 
as-applied challenge because the Court viewed the law as viewpoint- and 
content-neutral.238 Thus, with the exception of a discriminatory enforce-
ment claim, the plaintiffs’ likelihood of success in an as-applied chal-
lenge is minimal at best. 

Similarly, the anti-abortion camp could hardly sit by and await the 
statute’s invalidation by other protected speakers whose speech was regu-
lated by the bubble law. Consider the case of an opponent of managed 
health care who wished to pass out leaºets outside a hospital. She, too, 
would be unable to raise a facial overbreadth claim because her speech is 
as protected as the speech of other third parties not before the court. 
Moreover, it is equally difªcult to anticipate how she could assert an as-
applied challenge in the wake of Hill. So long as the law applies to all 
speakers, the Court’s decision essentially forecloses any conceivable 
challenge to the unconstitutional application of the law to non-abortion 
related speakers.239 Again, unless there is evidence the law is discrimina-
torily enforced against only one type of speaker based on the content or 
viewpoint of her speech, there seems to be no recourse for those speakers 
whose interests the legislature failed to consider. 

The Court’s analysis in Hill illustrates how far the Court has allowed 
overbreadth to drift from its central premises. While allowing persons 
whose speech is unprotected to raise facial overbreadth claims is an im-
portant piece of overbreadth law, it serves only part of the function of 
overbreadth and surely should not be the driving force underlying the 
doctrine. Rather, First Amendment overbreadth is equally designed to 

 

                                                                                                                              
236

 See Rohr, supra note 51, at 426 (“Why leave the ordinance standing, simply be-
cause those who challenged it had been in the strongest position to do so?”). 

237
 See Brockett, 472 U.S. at 503–04. 

238
 Hill, 530 U.S. at 719–25. 

239
 Furthermore, the only group that could bring a facial overbreadth claim would be 

the narrow class of persons covered by the statute whose speech reaches the level at which 
it is no longer constitutionally protected, as with the most unlawful of anti-abortion protes-
tors. 



2003] Statutory Speech Bubbles 73 

promote free speech by ensuring legislative precision. The latter function 
can be served whether or not the party asserting a law’s overbreadth is 
engaged in protected speech. 

3. Speech-Based First Amendment Theory over Motive-Based First 
Amendment Theory 

Understanding of overbreadth doctrine has further been limited by 
its traditional theoretical justiªcations. Like much of First Amendment 
doctrine, overbreadth doctrine has developed based on theories of free 
expression that aspire to maximize the opportunities for individual 
speakers to express themselves and/or to enhance the quality of discourse 
produced by a system of free speech.240 These theories, which I will col-
lectively call “speech-based” approaches, emphasize and examine the 
effects of government regulations of expression on speakers and audi-
ences. Overbreadth, however, may be better understood as advancing a 
“motive-based” First Amendment theory, which focuses not only on the 
effects of a regulation, but also on whether the government’s purposes 
were legitimate or designed to censor speech.241 

Overbreadth analysis advances speech-based interests because it has 
traditionally depended on the assumption that a speech restriction may 
inhibit protected speech.242 The degree to which this is true and the man-
ner of measuring statutes’ impact on speech have been central controver-
sies within the overbreadth debate.243 Critics of overbreadth doctrine have 
expressed skepticism about whether, and how much, broadly worded 
laws actually deter protected speakers.244 These critiques led the Court to 
adopt the substantial overbreadth requirement. In Broadrick v. Okla-
homa,245 state employees sued to invalidate a state civil service statute 
 

                                                                                                                              
240

 See, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 641 (1994) (discussing 
how government suppression of speech may “drive certain ideas or viewpoints from the 
marketplace” (quoting Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims 
Bd., 502 U.S. 105, 116 (1991)). Professor Kagan labels these “speaker-based” and “audi-
ence-based” approaches. Kagan, supra note 19, at 423–24; see also infra notes 277–283 
and accompanying text. Others may disagree that the Court’s free speech jurisprudence is 
driven primarily by constitutional theory, arguing instead that the Justices’ politics may be 
more important in how they approach their decisionmaking. See, e.g., Raskin & LeBlanc, 
supra note 28, at 220–26 (arguing that the First Amendment needs to be rescued from the 
Court’s “abortion politics”). While this is a valid critique of the Court’s work here, a full 
discussion of these concerns is beyond the scope of this Article. For an extensive treatment 
of the idea that politics and other forces external to legal doctrine help shape that doctrine, 
see Stephen M. Feldman, Please Don’t Wish Me a Merry Christmas: A Critical 

History of the Separation of Church and State 246–82 (1997) (arguing that relig-
ion, culture, and politics shape the Supreme Court’s Religion Clause decisions). 

241
 See Kagan, supra note 19, at 425–26. 

242
 See Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973). 

243
 See Tribe, supra note 34, § 12-28, at 1026. 

244
 See id. (observing that several members of the Supreme Court are skeptical about 

the chilling effect of broad laws). 
245

 413 U.S. 601 (1973). 



74 Harvard Civil Rights-Civil Liberties Law Review [Vol. 38 

forbidding state employees from engaging in certain types of partisan 
political activity. As interpreted by state ofªcials, the statute covered 
overt partisan activity such as campaigning and fundraising in the state 
workplace, but also forbade more modest forms of speech, such as wear-
ing political buttons or posting campaign stickers at one’s work station.246 
While the Court conceded that the statute reached some forms of pro-
tected speech, it held that for the statute to be invalidated, its overbreadth 
must “not only be real, but substantial as well, judged in relation to the 
statute’s plainly legitimate sweep.”247 This established a sort of propor-
tionality component to overbreadth analysis, requiring courts to examine 
the ratio of protected to unprotected speech regulated by a statute.248 

There was a compelling argument that the bubble law challenged in 
Hill was “substantially” overbroad. There is little guessing associated 
with a proposed demonstrator’s assessment of whether her conduct will 
transgress (literally and ªguratively) the line between lawful and unlaw-
ful conduct. As such, the law clearly reaches and is likely to deter a 
signiªcant amount of protected speech. With both criminal penalties and 
civil liability available to punish the speaker, the chill is palpable. 

In Hill, however, the Court’s reasoning was driven by its implicit 
conclusion that the bubble law was not substantially overbroad in relation 
to its legitimate applications.249 The Court dismissed overbreadth con-
cerns in part because the plaintiffs could not demonstrate that the bubble 
law would deter a substantial amount of protected speech.250 There was 
little evidence to support this conclusion. Moreover, as Professor Tribe 
has argued in reference to Broadrick, 

[T]he plain effect of the Burger Court’s reluctance to assume the 
existence of a signiªcant chilling effect of protected speech is to 
lift from government the traditionally heavy burden of proving 
that ªrst amendment rights are not being infringed. Despite a 
facial appearance of infringement, the upshot is a mounting 
burden on the individual to show that the apparent inhibition of 
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protected expression is in fact highly probable and socially 
signiªcant.251 

Both the discourse and doctrine of overbreadth have been driven by 
a speech-based approach to First Amendment theory. As I argue below, 
however, while a revival of the emphasis on the precision component of 
overbreadth is consistent with these theoretical approaches to speech, it 
also links the doctrine to an additional theoretical justiªcation. Over-
breadth may serve a critical function as a way to advance a “motive-
based” First Amendment theory.252 Under this theoretical approach, First 
Amendment doctrine ought to limit laws that the government enacts for 
illegitimate reasons, regardless of (or in addition to) their effects on 
speakers and speech.253 Interpreting overbreadth law in light of its preci-
sion component would accommodate these types of concerns as well. 

IV. Overbreadth and the Role of Illicit Government Purpose in 

First Amendment Doctrine and Theory 

In this Part, I argue that the contemporary understanding of over-
breadth should reºect the doctrine’s critical precision functions, which 
serve as a doctrinal means of smoking out illicit government motives. 
First, I describe why First Amendment doctrine presently provides in-
sufªcient tools to pierce through facially neutral laws and discern im-
proper government purposes. Second, I examine the reasons courts have 
been reluctant to engage in purpose scrutiny in First Amendment law and 
discuss the recent observations of some scholars who seek to rejuvenate a 
sort of indirect analysis of illicit government purposes. I conclude by 
exploring how overbreadth could be applied to counteract existing incen-
tives to obscure illicit legislative motive and then address potential cri-
tiques of my proposed approach. 

A. Illicit Purposes Under Existing First Amendment Doctrine 

The existing structure of First Amendment doctrine is not adequate 
to uncover or check the hidden forms of viewpoint or content discrimina-
tion that were the likely underpinnings of the bubble law at issue in Hill. 
After all, the Court upheld the law even though almost everyone in Colo-
rado knew that the state adopted the bubble law solely to restrict anti-
abortion protestors.254 Despite the bubble law’s formal neutrality, as dis-
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cussed earlier, there was strong reason to doubt the sincerity of the legis-
lature’s stated purposes.255 

Although the core doctrinal structure creating strong, catechism-like 
presumptions against viewpoint and content discrimination is deeply en-
trenched in our constitutional culture, that structure does not sufªciently 
account for the possibility of illicit discrimination. First, the concepts of 
viewpoint and content discrimination are not always easy to apply. The 
Hill majority articulated plausible, if not necessarily correct, arguments 
about the Colorado bubble law’s facial neutrality.256 More importantly, 
demanding facial neutrality does not necessarily make the illicit purpose 
problem go away. The Colorado law could have been redrafted even more 
neutrally, yet there might still be a concern that the legislature was se-
cretly targeting anti-abortion speech. 

Second, the Court has repeatedly rejected direct judicial inquiries 
into legislative motive, even where there is substantial evidence that a 
facially neutral law might have been adopted for speech-restrictive rea-
sons.257 Because of the Court’s express and continued disregard for direct 
purpose scrutiny, First Amendment law has tended to focus judicial ex-
amination on the phrasing of speech regulations. Only if the language of 
the law itself reºects the viewpoint- or content-discriminatory reasons 
underlying its enactment does the Court apply heightened scrutiny.258 
Such an emphasis, however, leaves substantial room for legislatures to 
engage in illicit discrimination against certain forms of speech through 
facially neutral regulations. 

Third, heavy presumptions against viewpoint- or content-based laws 
create tremendous incentives for legislators to draft laws neutrally, and 
therefore broadly, to mask their true objectives. The general rule against 
speech discrimination is, or should be, widely understood by most legis-
lative bodies. Accordingly, we see few “easy” First Amendment cases 
where a statute overtly discriminates on the basis of a speaker’s view-
point or the content of her speech. A legislative body has little to gain by 
adopting a law overtly punishing speech antithetical to its views given 
the power of the presumption against such discrimination. This pressure 
was clearly at work in Hill. In their effort to remain viewpoint- and con-

 

                                                                                                                              
My reference to Paul Brest’s seminal work in the area of unconstitutional motivation is 
intended to place Hill in the broader landscape of constitutional theory. See also Hill, 530 
U.S. at 768 (Kennedy, J., dissenting) (“The purpose and design of the statute—as everyone 
ought to know and as its own defenders urge in attempted justiªcation—are to restrict 
speakers on one side of the debate: those who protest abortions.”). 

255
 See supra notes 106–121 and accompanying text. 

256
 See supra notes 136–143 and accompanying text. 

257
 See City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47–48 (1986); United 

States v. O’Brien, 391 U.S. 367, 382–84 (1968). 
258

 See, e.g., Texas v. Johnson, 491 U.S. 397, 411–12 (1989) (applying strict scrutiny to 
a state law forbidding ºag burning because violation of the law was dependent on the 
communicative impact of the act). 



2003] Statutory Speech Bubbles 77 

tent-neutral, Colorado lawmakers strained mightily to deªne the location 
of the regulated speech without reference to the type of speaker or audi-
ence involved. The existing doctrinal framework of the First Amendment 
gave incentives to the Colorado legislature to draft broadly, and draft 
broadly they did. 

Fourth, as currently applied, existing time, place, or manner analysis 
does not adequately address concerns regarding illicit legislative motive. 
In Ward v. Rock Against Racism, the Court held that content-neutral regu-
lations of the time, place, or manner of speech in public forums should 
be upheld if they are “narrowly tailored to serve a signiªcant governmen-
tal interest” and “leave open ample alternative channels for communica-
tion of the information.”259 Because the application of time, place, or 
manner analysis is contingent upon a ªnding that the challenged law is 
both viewpoint- and content-neutral, the same problems associated with 
the general rule against viewpoint and content discrimination emerge. A 
law that is intentionally drafted broadly to circumvent the presumption 
against viewpoint and content discrimination may also escape serious 
judicial scrutiny because it will be examined under Ward. 

Moreover, the Supreme Court has formally and informally eviscer-
ated Ward’s narrow tailoring requirements. As described earlier, the 
Court has abandoned any requirement that such regulations be the least 
speech-restrictive alternative available, and instead requires only that the 
means chosen by the government be “not substantially broader than nec-
essary to achieve the government’s” interests.260 As Justice Marshall 
warned in his dissent in Ward, this test “requires only that government 
show that its interest cannot be served as effectively without the chal-
lenged restriction . . . . It will be enough, therefore, that the challenged 
regulation advances the government’s interest only in the slightest 
. . . .”261 

In addition to this formal relaxation of the narrow tailoring test, Jus-
tice Marshall’s predictions have been borne out by some of the Court’s 
post-Ward decisions.262 In United States v. Kokinda,263 a plurality of the 
Court rejected a First Amendment challenge to a federal postal regulation 
prohibiting certain forms of solicitation on the sidewalks outside of post 
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ofªces.264 The Court concluded that such sidewalks were not public fo-
rums.265 In dissent, however, Justice Brennan argued that time, place, or 
manner analysis should apply and that the law was not narrowly tailored 
because the government had not offered a justiªcation for excluding so-
licitation from postal property, including sidewalks.266 The plurality up-
held the law, he noted, based on “speculation regarding the possibility of 
disruption that is both inappropriate and unsupported.”267 The Court’s 
decision in Hill suffers from this same deferential First Amendment 
analysis and underscores the need for another doctrinal tool to ensure 
legislative precision.268 

Some excellent scholarly commentary has observed that the Ward 
test has resulted, at best, in inconsistency and incoherence.269 Harsher 
critics argue that the Court has diluted the time, place, or manner analy-
sis to the functional equivalent of rationality review.270 In any case, the 
Ward test is not an adequate tool to uncover illicit legislative motives that 
may lurk beneath broadly drafted statutes. 

B. First Amendment Doctrine and Theory, and the Role of 
Illicit Government Purpose 

Purpose scrutiny has been eschewed in First Amendment analysis for 
many of the same reasons that it has been disfavored in other constitu-
tional doctrines. First, there is an epistemological problem—it may be 
difªcult or impossible for a court to ascertain the precise motive or pur-
pose of a government action, particularly an action taken by a collective 
body of decisionmakers.271 In addition to the obvious evidentiary prob-
lems, there may, in fact, have been no actual central legislative pur-
pose.272 Second, there is a futility problem: if the government may engage 
in the exact same action so long as it is undergirded by a legitimate pur-
pose, invalidating laws based on illicit purpose is a useless enterprise.273 
In such circumstances, invalidation will lead only to the state’s reenact-
ment of the law with an expressly “legitimate” justiªcation. Third, in-
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validation of laws based on lawmakers’ illicit purpose may interfere with 
the advancement of legitimate social interests furthered by the law.274 Fi-
nally, judicial evaluation of government purpose is said to generate sepa-
ration of powers and federalism concerns by assigning an activist role to 
the courts vis-a-vis politically accountable federal, state, and local 
ofªcials.275 Critics of purpose inquiry argue that judicial inquiry into leg-
islative motive is both an undesirable intrusion into the political process 
and conveys a lack of proper respect for the democratic branches of gov-
ernment.276 

As a result of doubts about the legitimacy of purpose inquiry, much 
of modern First Amendment doctrine is instead based not on concerns 
about illicit government motivation, but on the impact of governmental 
regulations on speech and speakers (i.e., speech-based concerns).277 Simi-
larly, the two primary theoretical justiªcations offered to support a 
broader understanding of free speech doctrines are speech-based.278 

One major school of thought proposes that First Amendment princi-
ples are best advanced by focusing on the effects of governmental regula-
tion on speakers’ opportunities to engage in expression.279 Under this the-
ory, the level of First Amendment concern is directly related to the extent 
to which the government’s regulation constrains speech. More speech is 
good; less speech is bad.280 

A different theoretical perspective, also based on the effects of the 
government’s regulations on speech, evaluates free speech doctrine by 
looking at the discourse that a system of free expression produces.281 This 
approach is collectivist and therefore measures First Amendment law by 
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how well it enhances the quality of the overall discourse rather than the 
speech of any individual or group of individuals.282 

Both of these speech-based theories avoid the problems commonly 
associated with a motive-based examination of government speech regu-
lations. Under these theories, free speech law can better advance the pur-
poses of enhancing the quantity or quality of discourse if the doctrines 
are articulated in ways that invalidate government acts on the basis of 
their effects on speech. 

Contemporary First Amendment scholars, however, have recently re-
turned to a closer examination of the role of illicit government motive as 
part of a larger renaissance of “purpose” analysis. Some legal scholars 
have observed that the Court’s disclaimer of motive inquiry obscures the 
actual function that its doctrinal tests serve. The First Amendment, they 
argue, can be better understood as creating an analytical structure that 
enables indirect inquiry into the government’s purposes.283 

Elena Kagan comprehensively identiªes how the basic core of First 
Amendment doctrine implicitly tests suspicions about illicit government 
purposes.284 She observes that both strict scrutiny analysis and balancing 
tests under First Amendment doctrine act as surrogates for direct inquir-
ies into governmental purpose.285 Recognizing the imprecision involved 
in categorizing statutes as content- or viewpoint-discriminatory or con-
tent-neutral, Kagan notes that the relevant level of judicial scrutiny 
serves as an evidentiary device that implicitly operates to ºush out illicit 
government purposes.286 The more compelling the government’s purpose 
in enacting the legislation, the less likely it is that lawmakers targeted the 
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affected speech for its viewpoint or content. Similarly, requiring that 
laws be narrowly tailored serves to satisfy the courts’ suspicion that a law 
might not be directed to accomplish the government’s express purpose. 
As Kagan writes: 

If a restriction applies to more speech than necessary to achieve 
the interest asserted, the suspicion deepens that the government 
is attempting to quash ideas as ideas rather than to promote a 
legitimate interest. And if a restriction applies to less speech 
than implicates the asserted interest, so too the concern grows 
that the interest asserted is a pretext. But if a restriction ªts 
along both dimensions—if it applies to all and also to only the 
speech that threatens the asserted interest—then there is an as-
surance that the government has acted for proper reasons.287 

Indeed, purpose inquiry is embedded in the foundations of First Amend-
ment doctrine. The very presumption against viewpoint or content dis-
crimination, which triggers strict scrutiny, relies on the premise that laws 
targeting speech because of the speaker’s viewpoint or the content of the 
speech are highly suspect.288 

For content-neutral laws, Kagan observes that the same principles 
operate in the opposite direction. Even if content-neutral laws are less 
suspicious than content- or viewpoint-based ones, the conªdence in the 
government’s assertion of legitimate interests is diminished if the gov-
ernment’s stated interests are not very important or if the connection be-
tween the legislative means and those stated ends is extremely loose.289 

Kagan’s work examines First Amendment purpose inquiry as a de-
scriptive matter and does not claim that the doctrine’s development in 
this manner is either conscious or even desired by the Court.290 Jed 
Rubenfeld has made a broader normative argument regarding unconstitu-
tional purpose and the First Amendment. In a recent article, he argues 
that many doctrinal problems could be resolved by directing First 
Amendment inquiries toward the government’s purpose rather than to-
ward the cost-beneªt analysis inevitably conducted under most balancing 
tests.291 He asserts that an explicit purposivist approach to First Amend-
 

                                                                                                                              
287

 Id. at 453–54 (emphasis added). See also Brest, supra note 254, at 122. 
288

 The Court’s own test for analyzing laws implies a form of purpose inquiry. As the 
Court observed in Hill, the main inquiry in determining if a law is content-neutral is 
“‘whether the government has adopted a regulation of speech because of disagreement 
with the message it conveys.’” Hill v. Colorado, 530 U.S. 703, 719 (2000) (citing Ward v. 
Rock Against Racism, 491 U.S. 781, 791 (1989)). 

289
 Kagan, supra note 19, at 454–55. 

290
 Id. at 415. 

291
 Rubenfeld, supra note 32, at 817–22. For a critique of Rubenfeld’s work and his re-

sponse, see Richard Posner, Pragmatism Versus Purposivism in First Amendment Analysis, 
54 Stan. L. Rev. 737 (2002), and Jed Rubenfeld, A Reply to Posner, 54 Stan. L. Rev. 753 
(2002). 



82 Harvard Civil Rights-Civil Liberties Law Review [Vol. 38 

ment analysis is normatively desirable because it advances what he calls 
the “anti-orthodoxy principle.”292 

Neither Kagan’s nor Rubenfeld’s article extends this analysis to the 
so-called “ancillary” First Amendment doctrines.293 In the following sec-
tion, I analyze whether a motive-based analysis could provide a critical 
underpinning to overbreadth doctrine. I argue that this smoking-out func-
tion, as much as other functions overbreadth is more commonly thought 
to promote, places overbreadth doctrine and theory more centrally into 
the framework of First Amendment law, a framework correctly under-
stood as being as concerned with illicit government purposes as it is with 
effects. 

C. Reviving the Precision and Smoking-out Functions of Overbreadth 

Although overbreadth promotes critical free speech principles, dis-
course about overbreadth has drifted far from its original moorings in 
First Amendment theory and doctrine. As a result of concern regarding 
the facial invalidation of statutes, overbreadth now occupies an impor-
tant, but uncomfortable, space in First Amendment doctrine. A doctrinal 
outlier, overbreadth is most often referred to as a “procedural” or “ancil-
lary” First Amendment doctrine or as an element of First Amendment 
“due process.”294 The dominant taxonomy suggests that overbreadth is not 
fully integrated into the central substantive First Amendment principles. 
Nonetheless, overbreadth can be drawn back into the First Amendment 
fold if it is viewed in light of its ability to smoke out improperly moti-
vated government regulation of speech. 

As stated earlier, contemporary First Amendment law relies heavily 
on the presumptions against overt viewpoint and content discrimination 
to guard against governmental efforts to distort public discourse. One 
might infer that a judicial inquiry into governmental purposes would be 
an essential component of a doctrinal structure that relies on the distinc-
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tion between content-neutral laws and laws that target speech on the ba-
sis of viewpoint or content. The Supreme Court, however, has consis-
tently emphasized that direct inquiry into government purpose is not 
permissible.295 

As described in Part III, the Court’s treatment of the overbreadth 
doctrine in Hill was based on fundamental misconceptions about the pur-
pose and meaning of overbreadth. The Court’s decision is problematic 
not only because it reached the wrong outcome, but also because of the 
doctrinal course on which it has set overbreadth. Contrary to the Court’s 
analysis, overbreadth can serve a crucial function if applied to broadly 
drafted laws that may conceal illicit government purposes. 

Twenty-ªve years ago, in a little-noticed section of an otherwise 
seminal article on First Amendment doctrine, Kenneth Karst suggested 
that a properly crafted overbreadth doctrine could play an important role 
in checking what he called “hidden inequalities” in facially neutral regu-
lations of speech.296 Karst’s initial insight was important, but no one has 
since elaborated how overbreadth might be applied to serve this purpose. 

The key to understanding overbreadth’s role here is to recognize 
that, like other doctrines requiring a close ªt between means and ends, 
overbreadth mandates precision. Precision, in turn, is a requirement that 
generates a derivative legislative motive inquiry. The more imprecise the 
law, the greater the chance that the law was adopted for purposes other 
than those the legislature expressed.297 

The Hill majority was unconcerned about the possibility that im-
proper purposes underlay the enactment of the broad, but imprecise, bub-
ble law.298 It reºexively invoked Justice Jackson’s well-known Railway 
Express concurrence, stating the conventional wisdom that the primary 
safeguard against laws that affect speakers of wide-ranging ideologies is 
the assumption that lawmakers representing the interests of affected 
groups will protect their interests.299 If the legal system can rely on po-
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litical checks to inhibit the enactment of such laws, judicial review need 
not be rigorous. 

Moreover, as Professor Kagan has observed: 

So long as a content-neutral law has differential effects on par-
ticular ideas—even assuming those effects are widely dis-
persed—it may bear the taint of improper motive. Ofªcials may 
care so much about suppressing a particular idea affected by a 
content-neutral law as to disregard or tolerate the law’s other 
consequences.300 

A law with differential effects might further diminish the likelihood that 
other groups would organize political opposition to such a law. 

Such a situation arose in Colorado. No parties other than anti-
abortion activists emerged to lobby against the Colorado law. Perhaps no 
such groups recognized any danger since the legislative debate focused 
so exclusively on anti-abortion protestors. Despite the bubble law’s neu-
tral language, the political process was dominated by discourse about 
abortion protest. Most press accounts, and even the legislative sponsor’s 
own public statements, suggested that this was a bill addressing abortion 
protestors.301 To the extent that other speakers might have had a stake in 
this legislative debate, it was not readily apparent. Indeed, no one other 
than anti-abortion activists even testiªed in opposition to the bill. 

Thus, the supporters of the bubble law had it both ways. They did 
not have to respond to claims by speakers other than abortion protestors 
in defending the law in the legislative process, but when subject to judi-
cial review they could disclaim discriminatory purpose by pointing to the 
neutrality of the law’s language.302 To the extent that Hill enables law-
makers to engage in illicit content discrimination by drafting similar laws 
applying to other speech contexts, the absence of overbreadth as a mean-
ingful constraint is even more troublesome.303 
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First Amendment overbreadth law, rigorously applied, can serve the 
function of smoking out illicit government purposes and perhaps deter 
lawmakers from engaging in the sort of covert speech discrimination that 
happened in Colorado. As Kathleen Sullivan has observed, “Hill was no-
table for the Court’s unwillingness to pierce the veil of the law’s apparent 
facial content-neutrality.”304 Overbreadth should always be available as a 
check against hidden legislative motives, but overbreadth scrutiny should 
be particularly vigilant where, as in Hill, there is substantial reason to 
doubt the sincerity of the state’s objectives in enacting a speech regula-
tion. Such substantial reasons can be inferred from close examinations of 
legislative histories or from viewpoint- or content-differential effects of 
particular speech regulations. 

It may be that overbreadth motive inquiry will be more critical when 
the law is qualitatively overbroad—i.e., when it applies to, and sweeps 
in, many other forms of speech than the legislature initially targeted. This 
contrasts with quantitative overbreadth cases, where the Court addresses 
the degree to which the regulation exceeds its legitimate, content-focused 
scope. That is, in quantitative overbreadth cases, the state has not hidden 
its attempt to regulate particular content, but simply regulated it clumsily. 
If a law is qualitatively overbroad, however, the underlying legislative 
motives may be harder to discern. Accordingly, close attention should be 
paid to the precision between the means the state has chosen and the le-
gitimate ends it seeks to advance. 

In order to apply overbreadth’s precision requirement as a check on 
illicit motive, the Court would ªrst need to abandon its rule prohibiting 
protected speakers from asserting facial overbreadth claims.305 The rule 
itself is based on the policy of judicial restraint and constitutional avoid-
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ance, and has little or nothing to do with the protection of speech.306 The 
rule stems from the Court’s belief that it is better for courts to perform 
minor surgery and excise unconstitutional applications of a law than to 
declare it facially invalid.307 But if protected speakers to whom a law’s 
differential effects fall are not allowed to challenge it on its face, and if 
other speakers will likely fail to recognize the law’s impact on their own 
speech, overbreadth claims may not be brought at all. And as discussed 
earlier, protected speakers are unlikely to be able to mount successful as-
applied challenges.308 

An expanded understanding of overbreadth is justiªable on theoreti-
cal grounds as well. Presently, the Court views overbreadth as a tool for 
ensuring that speech regulations do not overdeter speech. As a result, the 
Court applies the doctrine only when it recognizes an empirical basis for 
believing that the law will chill “substantial” amounts of expression. This 
justiªcation for overbreadth comes from traditional speech-based theo-
ries of First Amendment doctrine.309 Given this, one might reasonably ask 
why illicit legislative motives raise constitutional concerns. If the law 
does not substantially impact animal rights activists or managed care 
demonstrators, why should courts intervene at all? 

First, justiªed by a motive-based theory of free speech, overbreadth 
analysis can use a legislature’s lack of precision in drafting a speech 
regulation as a surrogate for ascertaining the government’s actual pur-
pose. Although like other motive-based First Amendment theories,310 this 
one relies on a nonconsequentialist justiªcation for overbreadth, a mo-
tive-based theory provides a complementary justiªcation for overbreadth 
that does not rely on the vagaries of unprovable empirical assumptions 
that a speech-based approach requires. 

What is more, motive-based theories aside, lawmakers should be 
prevented from masking their discriminatory intent with broadly worded 
laws. Without regard to the real consequences for other non-abortion re-
lated speakers, there is a danger that the structure of First Amendment 
doctrine will systemically discourage candor in democratic governance. 
Invalidating illicitly motivated laws may deter this tendency.311 Finally, 
speech-based theory also suggests that hidden motives yield negative 
consequences. If indeed anti-abortion protestors engage in uniquely 
harmful speech, substantive discourse would beneªt from open debate 
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about the subject. Other speakers would not, then, be inadvertently 
banned by unnecessarily broad speech regulations. 

D. Advantages and Critiques 

As discussed earlier, disputes over the value of overbreadth doctrine 
seem intractable. Comprehensive analysis of overbreadth doctrine tends 
to rely to a large extent on unprovable empirical assumptions regarding 
the effect of broadly drafted laws on potential speakers and value-laden 
cost-beneªt analyses concerning the role of federal courts and the impor-
tance of legislative autonomy. While the current Court clings to the doc-
trine and invokes it to invalidate statutes on a semi-regular basis, the doc-
trine’s future remains uncertain. In essence, overbreadth doctrine’s sur-
vival seems dependent on a balancing of these competing interests. Thus, 
if provided with additional reasons to advance the doctrine, courts may 
be able to justify more rigorous application of overbreadth law. 

Shifting the doctrinal focus of overbreadth analysis to an emphasis 
on the precision with which a law advances the state’s interests provides 
several beneªts. First, a revived understanding of overbreadth as a doc-
trinal tool to ºush out illicit legislative motive situates overbreadth more 
ªrmly in the milieu of the broader structure of First Amendment law. 
While commentators and courts have tended to view overbreadth in isola-
tion, overbreadth makes more analytical sense when it is understood not 
as an outlier, but as an important complement to the rules against overt 
viewpoint and content discrimination.312 

Furthermore, imposing a more rigorous review of broad speech regu-
lations may result in more honest and detailed discourse about truly trou-
blesome areas of free speech law. If (as I advocate) overbreadth doctrine 
had been employed to invalidate the Colorado bubble law on the grounds 
that it was not sufªciently precise in serving the state’s interests, both 
lawmakers and courts would be forced to discuss whether anti-abortion 
speech is so qualitatively different from other types of speech that it de-
serves special treatment. That treatment, of course, would have to be 
justiªed by a compelling state interest and narrowly tailored to serve that 
interest. First Amendment doctrine should promote more serious and 
candid government assessment of the social consequences of speech and 
speech regulations. 

Granted, this proposal may be controversial. Accordingly, I will an-
ticipate and address some possible criticisms of this proposal. One possi-
ble concern arising from the expansive reading of overbreadth I advocate 
is that the increased pressure to examine laws under a precision require-
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ment akin to strict scrutiny might lead to the dilution of strict scrutiny 
itself.313 Pressure to do the type of balancing that strict scrutiny entails 
might lead courts to more readily ªnd a compelling interest that overrides 
the problem of a content- or viewpoint-based speech restriction. While I 
acknowledge this possibility, I think it is remote. There is nothing cur-
rently stopping courts from diluting the compelling interest standard, yet 
it has consistently retained its potency; it is exceedingly rare for courts to 
uphold laws under the standard. It is doubtful that a marginal increase in 
strict scrutiny associated with more rigorous application of overbreadth 
law will yield signiªcant changes in other First Amendment doctrines. 

Moreover, even if it is true that courts will struggle more often with 
whether speech regulations may be justiªed by particularized government 
interests, at least courts will be engaging in a more honest inquiry than 
they presently do. Allowing overbreadth to peel away pretenses of legis-
lative neutrality will force policymakers and courts to deliberate about 
and resolve such conºicts in a more concrete manner. For example, by 
treating the Tennessee law restricting campaign speech near polling 
places as content-based in Burson v. Freeman, the Court approached its 
analysis with greater honesty. As the plurality opinion observed, invoking 
strict scrutiny “does not allow us to avoid the truly difªcult issues involv-
ing the First Amendment. Perhaps foremost among these serious issues 
are cases that force us to reconcile our commitment to free speech with 
our commitment to other constitutional rights embodied in government 
proceedings.”314 In Burson, the Court acknowledged the state’s compel-
ling interests in protecting citizens’ right to vote and to conduct an elec-
tion with integrity and reliability.315 The Court went on to examine in 
great detail the delicate balance of constitutional rights relevant to that 
particular controversy, ultimately upholding the Tennessee law even un-
der the Court’s most exacting First Amendment scrutiny.316 Whatever one 
thinks of the Court’s conclusion, it surely exposed its reasoning to public 
scrutiny and future deliberation. 

Similarly, invalidation of laws such as the Colorado bubble law will 
promote a more honest discourse about the fundamental constitutional 
conºicts that confront contemporary society. Courts and lawmakers 
should openly and explicitly deliberate about whether anti-abortion 
speech truly constitutes a special class of speech. Debate might more 
closely examine techniques commonly employed by the anti-abortion 
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movement and the effect of those tactics on the health of women seeking 
abortions and on abortion access in general. Substantial systemic beneªts 
may thereby accrue from the application of facial overbreadth analysis to 
broad speech regulations that may obscure a hidden purpose. 

Another critique of revived overbreadth is that a stronger application 
of overbreadth doctrine to smoke out illicit government purposes may 
compromise the federalism and separation of powers principles at the 
root of much of the existing criticism of the doctrine. One version of this 
critique might stem from the possibility that more aggressive application 
of overbreadth might handcuff lawmakers sincerely trying to address so-
cial policy concerns. Legislators may ªnd themselves in a difªcult posi-
tion between the “rock” of strict scrutiny and the “hard place” of over-
breadth. Drafters of statutory speech bubbles may be especially conªned 
by this dilemma. Such laws may be inextricably caught between the doc-
trine of substantial overbreadth and the doctrine of content neutrality. If 
such laws are to be truly viewpoint- and content-neutral, they must apply 
to a broad range of expression that is clearly protected by the First 
Amendment, but is unrelated to the government’s interest. On the other 
hand, if such laws are read more narrowly to encompass only the state’s 
primary interest in protecting women’s access to abortion clinics, they 
may be invalidated because they are discriminatory.317 

While it is true that the revived precision-based approach to over-
breadth will likely result in more judicial intrusion into the legislative 
process, it will not undermine legitimate legislative policymaking. First, 
there is still ample room under the Constitution for lawmakers to directly 
regulate the non-expressive elements of conduct that may otherwise be 
protected. Indeed, much of the conduct that led to the enactment of the 
bubble law was already prohibited by other criminal law provisions.318 
Second, judicial intrusion is called for when the democratic process is 
skewed by government actors bent on obscuring their true motives. De-
mocratically elected decisionmakers deserve deference because of their 
direct accountability and their institutional capacity for legislative fact-
ªnding. Dishonest legislators, however, do not deserve the same defer-
ence. Moreover, accountability depends on the ability of the public to 
know what the government is doing. A doctrinal structure that encour-
ages illicit speech discrimination therefore does not promote accountabil-
ity. 

Finally, it is possible that the proposed revival of overbreadth is sim-
ply unnecessary. One could argue that Hill’s overbreadth analysis was 
faulty not because it insufªciently accounted for illicit motives, but be-
cause it did not consider the actual deterrent impact the bubble law 
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would have on other non-abortion speakers. Under this argument, the 
existing understanding of overbreadth, properly applied, would have ad-
dressed the problem of illicit motive. In other words, if the law is sub-
stantially overbroad because it sweeps in protected speech that was not 
the intended object of the government’s concern, it would be invalidated 
regardless. What work does the motive-identiªcation function of over-
breadth do if the law was already overbroad in conventional terms? 

One response is that the Court has narrowed the application of over-
breadth with its “substantial” overbreadth requirement. By requiring a 
quasi-empirical showing of a law’s chilling effect and by viewing claims 
of deterrence with great skepticism,319 the Court has made it difªcult for 
speakers to successfully claim overbreadth. Furthermore, because the 
Court does not presently believe that neutrally regulating laws implicate 
overbreadth concerns, under the current doctrine the amount of speech 
regulated by a statute will not alone provide courts with a reason to in-
validate the law.320 

V. Conclusion 

Covert discrimination evades close judicial scrutiny, yet is as detri-
mental to free speech values as explicit discrimination. First Amendment 
overbreadth law can be revived to serve important speech-protecting 
functions that are unserved or underserved by existing free speech law. 
By returning to the doctrine’s functional origin—ensuring legislative pre-
cision—the overbreadth doctrine can create disincentives for lawmakers 
seeking to hide viewpoint and content discrimination behind broadly 
worded statutes. Continuing First Amendment doctrine on its current 
path will inevitably lead to more superªcially neutral attempts to target 
speech regulations.321 

Moreover, this understanding of overbreadth allows us to see how 
overbreadth law ªts more integrally into the structure of First Amend-
ment doctrine and theory. It may also lead to greater candor, both in the 
legislative and judicial arenas. 
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