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I got a call . . . about a tenant in the state development at Clin-
ton. She works the second shift, 3–11 pm 5 nights a week, and 
she pays a babysitter for some of the time, but can’t afford all 5 
days. A few days a week the father of her youngest child takes 
care of the children. The Clinton Housing Authority [CHA] has 
claimed that he is living there, and even though he has brought 
proof of another address (mail, vehicle registration), the CHA’s 
response has been to issue a no trespass notice against him. He 
is not allowed on the property indeªnitely . . . .1 

The disturbing prevalence of drug use and crime in public housing 
projects has been well documented.2 As one commentator notes, “Al-
though public housing accounts for less than ten percent of the housing 
in the country today, more than twice the share of the community’s crime 
occurs in and around public housing.”3 Across the country, tenants, local 
housing authorities, and police forces have made a priority of improving 
safety in public housing. Communities and housing developments have 
opted for a variety of solutions, including community policing efforts,4 
neighborhood associations,5 and zero-tolerance eviction policies.6 
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This Note will examine “no-trespass” policies, one strategy that 
many public housing authorities (PHAs)7 have adopted in an effort to 
combat drug use and crime on public housing property.8 The policies dif-
fer in their details but hew to the same general model. Typically, a PHA 
that hopes to reduce drug sales or crime on housing development prop-
erty will ask its local police department to warn nonresidents who enter 
the development that they are trespassing. Persons issued a warning are 
placed on a no-trespass list, maintained by the housing development 
manager or, in some cases, by the police themselves; if they return to the 
development, they are arrested. 

While improving safety on public housing property is an important 
goal, no-trespass policies too often are designed and enforced in ways 
that impede or deny the right of tenants to invite guests, friends, and fam-
ily members into their homes. Accordingly, this Note will focus on no-
trespass policies that operate to keep virtually all nonresidents—not 
merely those who are uninvited, disruptive, or engaging in criminal activ-
ity—from visiting public housing residents. 

All too frequently under PHA no-trespass programs, “unwritten poli-
cies”9 without “written standards or time deadlines”10 and lacking “any 
guidelines that delineate how an individual may obtain permission to use 
the property”11 prevent tenants from exercising their right to have visi-
tors. Ofªcials have barred nonresidents without inquiry into the legiti-
macy of their reasons for being on the property12 and often in spite of 
their having legitimate business at the development.13 In fact, nonresident 
visitors have been banned from PHA property for literally “just ‘standing 
 

                                                                                                                              
7

 Public housing authorities (PHAs) were created by an act of Congress in 1937. See 
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there.’”14 As a result, no-trespass policies regularly extend to friends and 
family members of tenants—including parents,15 siblings,16 and cousins.17 
Moreover, barred nonresidents are often unable to appeal their status, and 
those who maintain no-trespass lists frequently wield total discretion in 
determining who may enter development property.18 

In this context of uncodiªed, discretion-laden policies, no-trespass 
programs allow police and housing development authorities to circum-
vent the usual legal constraints on police stops: probable cause and rea-
sonable suspicion.19 Given free rein to stop any nonresident at any time in 
order to ascertain whether she is listed in the no-trespass log, police may 
make pretextual stops or engage in racial proªling.20 Indeed, during the 
ªrst ªve years of a no-trespass regime promulgated by the Dayton Mu-
nicipal Housing Authority, 2310 individuals were barred, “eighty-nine 
percent of whom were male, and most, if not all, were black.”21 The po-
tential for abuse inherent in discretionary no-trespass orders is particu-
larly troubling in light of the possibility that such policies do not sub-
stantially reduce drug use or crime in public housing. At least one court 
has suggested that there is no evidence establishing that no-trespass poli-
cies are highly effective tools in combating drugs or crime.22 A Maryland 
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housing authority trespass log, for example, contained approximately one 
thousand names. Of the one thousand people who were permanently 
barred from entering the development, only ninety-ªve had been barred 
for violent or drug-related criminal activity.23 

Despite the troubling consequences of many no-trespass policies, 
this Note does not advocate abandoning such policies altogether. On the 
contrary, no-trespass policies that cabin discretion, codify clear stan-
dards, and protect tenants’ right to have visitors may be important for a 
variety of reasons. In the context of domestic violence, for example, tres-
pass statutes play an important role in protecting individuals from their 
batterers.24 Moreover, no-trespass orders that operate to keep violent or 
criminal nonresidents off public housing property can make develop-
ments safer for tenants and their invited guests.25 While PHAs and their 
tenants have a compelling interest in promoting safety on public housing 
property, tenants have an equally vital interest in inviting friends and 
family into their homes. Policies that too broadly exclude all nonresi-
dents—even invited, non-criminal guests—fail to strike a fair balance 
between these two interests.26 This Note, therefore, focuses on those no-
trespass policies that go beyond the legitimate goal of combating crimi-
nal activity and intrude on the visitation rights of tenants. 

This Note is designed to be an advocacy piece. It is intended to as-
sist practitioners who litigate no-trespass orders in the context of housing 
practices or in representing criminal defendants accused of violating no-
trespass policies, as well as advocates seeking to reform no-trespass 
practices. Accordingly, I will outline concrete strategies that attorneys 
and advocates may ªnd useful in responding to no-trespass policies. Part 
I examines legal arguments against no-trespass policies and suggests that 
there are strong common law, statutory, and constitutional arguments 
against such policies. Part II attempts to formulate solutions to the prob-
lem of overreaching no-trespass policies, proposing several non-legal 
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advocacy strategies and examining how policies could be better drafted 
to promote safety while also preserving tenants’ rights. 

Litigation challenging no-trespass policies arises in two principal 
contexts. First, a nonresident who has been subject to a no-trespass order 
and subsequently charged with criminal trespass may defend her conduct 
by arguing that the no-trespass policy violates constitutional, state, or 
federal law.27 Second, public housing tenants may ªle suit against a PHA, 
alleging that a no-trespass policy violates their rights under the law.28 
Advocates should be aware that procedural posture may affect the claims 
that may be raised. For example, criminal defendants have on occasion 
been found to lack standing to raise claims involving the right of tenants 
to invite guests.29 For the purposes of this Note, I will take the afªrmative 
suit as the paradigmatic case; “plaintiff” will refer to the situation in 
which a tenant-plaintiff sues a housing authority alleging that a no-
trespass policy is illegal. 

I. Legal Arguments 

This Part will outline a variety of legal arguments that advocates 
may use to challenge PHA no-trespass policies. I ªrst examine the com-
mon law doctrines of invitation and the covenant of quiet enjoyment, 
both of which protect tenants’ right to invite guests into their homes. 
Next, I explore the U.S. Housing Act, arguing that the Act’s prohibition 
of unreasonable lease terms provides a strong argument in support of 
tenants. Third, I present the constitutional doctrines of intimate associa-
tion, licensing, and procedural due process, the ªrst two of which, though 
plausible bases for challenging no-trespass policies, are also the weakest. 
Finally, I turn to state law, identifying a number of ways in which state 
statutes may be used to bolster claims raised under federal or common 
law, using a Massachusetts statutory provision as an example. 

While the small number of reported, fully litigated no-trespass cases 
makes it difªcult to assess the relative efªcacy of each of these claims, 
the case law demonstrates that tenants and their invited guests30 typically 
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will prevail against no-trespass policies.31 Nevertheless, some of the fol-
lowing strategies are stronger than others. Plaintiffs seeking to minimize 
the number of claims brought should focus on arguments made under the 
common law doctrine of invitation as well as claims made under the U.S. 
Housing Act. 

A. Arguments from the Common Law 

1. Tenants’ Right To Invite Guests Cannot Be Trumped by 
PHA No-Trespass Policies 

The common law of landlord-tenant relations provides the clearest 
defense against no-trespass policies. Tenants possess the right to use any 
entrances, exits, and walkways necessary to obtain access to their resi-
dences; this right extends to those whom tenants invite into their homes.32 
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of a tenant from passing through common areas in order to enter the tenant’s residence); 
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Persons granted an invitation to enter a tenant’s apartment therefore re-
ceive an implied easement to use the sidewalks and roads necessary to 
gain access to that apartment.33 A trespasser is a “person who enters the 
premises of another without . . . invitation,”34 and permission or invitation 
functions as a defense to trespass.35 A person who is invited to visit a ten-
ant of a public housing apartment therefore has a right to walk through 
the development to reach that apartment. 

In this context, it is important to stress that tenants, not landlords, 
have the right to choose who may enter the property in order to visit a 
tenant in her place of residence.36 Since a tenant may determine who shall 
be allowed to enter her home, persons who enter a building with the per-
mission of a tenant cannot be deemed a trespasser, even if they have been 
forbidden from entering by the landlord.37 The same analysis applies to 
persons using roads or walkways to reach a tenant’s apartment pursuant 
to an invitation.38 

Parties have used invitation as a successful defense against criminal 
trespass charges in a number of no-trespass cases. In L.D.L. v. State,39 a 
federally subsidized housing project gave the Tallahassee police depart-
ment permission to issue no-trespass warnings and arrest nonresidents for 
criminal trespass. Some months after ªrst being issued a warning, 
L.D.L., a minor, was arrested for criminal trespass on housing develop-
ment property.40 L.D.L. claimed to be visiting his brother; L.D.L. had a 
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trespassers); Dixon, 725 A.2d at 923 (holding that a tenant’s guests, even if prohibited by 
the landlord, are not trespassers).  

38
 See Lubbering, 63 A. at 91.  
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40
 Id. at 1311–12. 
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brother, grandmother, and friends living at the development at the time.41 
The court overturned L.D.L.’s conviction, stating: 

A landlord generally does not have the right to deny entry to 
persons a tenant has invited to come onto his property. This law 
also applies to the common areas of the premises . . . . One who 
thus comes upon the premises upon the invitation of the tenant, 
although expressly forbidden to do so by the landlord, is not 
guilty of criminal trespass.42 

Thus, a tenant’s invitation supersedes any landlord bar on visitors and 
prevents a nonresident from being deemed, or convicted as, a trespasser.43 

Similarly, in In re Jason Allen D.,44 a juvenile successfully used an 
invitation argument to reverse his conviction for trespassing at a public 
housing development. Jason Allen D. was initially issued a no-trespass 
warning and entered into the “trespass log” for, as the police ofªcer in 
the case acknowledged, simply “standing there” on housing development 
property.45 The housing authority’s policy required that police issue no-
trespass notices “to all individuals who are on the property . . . who do 
not live there,” irrespective of any business or relationships those non-
residents might have on housing authority property.46 

Nearly a year later, Jason was arrested for trespassing while standing 
with his cousin, a tenant at the development.47 The court rejected the 
housing authority’s claim that the no-trespass order superseded any invi-
tation given by Jason’s cousin and reversed Jason’s conviction.48 The 
court held that invitation gave rise to a bona ªde claim of right to be on 
the property and that Jason therefore could not be convicted of trespass-
ing.49 

An invitation from a tenant is not, however, equivalent to a free pass 
to come onto any area of housing development property at any time. 
Rather, invitations are limited in their scope. In City of Bremerton v. 
Widell,50 defendants were charged with several counts of criminal tres-
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 Id. at 356, 363. 

48
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pass on public housing grounds. Police arrested the defendants after see-
ing them on public housing property subsequent to being issued warnings 
pursuant to the development’s no-trespass policy.51 The defendants al-
leged that they were visiting their ªancées who lived in the development 
and who had invited them onto the premises.52 The court reversed some 
of the convictions on the basis that invitation is a defense to a charge of 
criminal trespass.53 However, in several of the criminal complaints, the 
defendants were seen far away from their ªancées’ homes.54 The court 
upheld those convictions on the grounds that the scope of the invitation 
had been exceeded.55 

Further, it is not clear from the case law precisely what constitutes a 
valid invitation. Must invitations be issued explicitly and in advance? Are 
standing invitations acceptable? While most courts have presumed that 
invitation exists when a nonresident has a tenant friend or relative at the 
development, other courts have taken a more restrictive view of invita-
tion.56 While this should not pose a difªculty in cases in which tenants 
ªle afªrmative suits claiming that no-trespass policies infringe upon their 
right to have guests, criminal defendants attempting to use invitation as a 
defense should be aware of these ambiguities. 

Tenants, then, have a right to invite guests that takes priority over a 
landlord’s prohibition or no-trespass order. When guests have been in-
vited onto the property, plaintiffs should argue that invitation supercedes 
the no-trespass policy. Further, the doctrine of invitation places an 
afªrmative obligation on police who seek to issue no-trespass orders or 
arrest nonresidents for trespass. Rather than summarily arresting or 
charging nonresidents, police must ªrst ascertain whether a nonresident 
is on the premises pursuant to an invitation.57 
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 Compare Widell, 51 P.3d at 739 (holding that defendants were presumed to be on the 
development pursuant to an invitation when seen near their ªancées’ apartments), and 
L.D.L. v. State, 569 So. 2d 1310, 1312 (Fla. Dist. Ct. App. 1990) (ªnding that the fact that 
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that a standing invitation existed), with Thompson v. Ashe 250 F.3d 399, 406 (6th Cir. 
2001) (ªnding that in the absence of an express prior invitation, the mere fact that the de-
fendant had family members residing at the public housing property was not sufªcient to 
constitute an invitation). 
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 See Bean v. United States, 709 A.2d 85 (D.C. 1998) (reversing a criminal trespass 

conviction where the police made no inquiry into whether the defendant had an invitation 
to be on the premises and where the prosecution introduced no evidence demonstrating 
that the defendant had no legitimate reason to be on the premises).  
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2. Tenants Are Entitled To Have Guests Under the Common Law 
Covenant of Quiet Enjoyment 

When real property is leased, the law implies a covenant of quiet en-
joyment, even if the lease itself is silent on the subject.58 This covenant is 
“an assurance that . . . the lessee shall not be evicted or disturbed in his 
possession of the demised premises or any part thereof.”59 The covenant 
of quiet enjoyment is violated by “any breach of duty by the landlord 
which effectively deprives the tenant of his enjoyment of the leasehold.”60 
Landlords may not take actions that impair the character and value of the 
leased premises.61 A landlord’s actions need not rise to the level of actual 
or constructive eviction for a breach to occur. Rather, if a landlord’s ac-
tions substantially interfere with the tenant’s enjoyment of her residence 
by “depriv[ing] the tenant of expectations under the lease and reduc[ing] 
the value of the lease,” the tenant is entitled to compensatory damages for 
the breach.62 In evaluating whether or not a breach has occurred, the ef-
fect of the landlord’s action—not her intent—is dispositive.63 

Tenants who have been denied the right to invite guests into their 
residences because of no-trespass policies promulgated by their public 
housing landlords may argue that the covenant of quiet enjoyment has 
been breached. Denying a tenant the ability to invite guests to her home 
undeniably reduces the value of her lease agreement. Indeed, lesser intru-
sions than the denial of visitors have been found to constitute violations 
of the covenant of quiet enjoyment.64 
 

                                                                                                                              
58

 See, e.g., Spencer Investments, Inc. v. Bohn, 923 P.2d 140, 143 (Colo. Ct. App. 
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 Sidney M. Knight, Special Project on Landlord-Tenant Law in the District of Co-

lumbia Court of Appeals: Constructive Eviction—An Illusive Tenant Remedy?, 29 How. 

L.J. 13, 17 (1986) (quoting Charles Donahue, Jr., Change in the American Law of Landlord 
and Tenant, 37 Mod. L. Rev. 242, 248 (1974)). 
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 See Winchester v. O’Brien, 164 N.E. 807, 809 (Mass. 1929). 
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 Echo Consulting Servs., Inc. v. North Conway Bank, 669 A.2d 227, 232 (N.H. 

1995); see also Howard v. Simon, 480 N.E.2d 99, 102 (Ohio Ct. App. 1984). 
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 See Blue Cross Ass’n v. 666 N. Lake Shore Dr. Assocs., 427 N.E.2d 270, 273 (Ill. 
App. Ct. 1981). 
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 See Ianello v. Court Mgmt. Corp., 509 N.E.2d 1, 3 (Mass. 1987) (ªnding a violation 
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(Mass. 1942) (presence of smoke and soot due to defective boiler); Howard, 480 N.E.2d at 
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In Branish v. NHP Property Management, Inc.,65 for example, a ten-
ant-plaintiff successfully argued that a no-trespass order as applied to her 
guest violated the covenant of quiet enjoyment. In Branish, a landlord 
issued a no-trespass notice to a tenant’s boyfriend after he entered the 
property on one occasion without an invitation and caused a distur-
bance.66 The landlord sought to enforce the no-trespass order despite the 
tenant’s subsequent invitation to her boyfriend.67 The court prohibited the 
landlord from excluding the guest, holding that by “preventing [the ten-
ant] from inviting social guests to her apartment, [the landlord] has 
wrongfully interfered with [tenant]’s possession. As a result, [landlord] 
has breached [tenant]’s covenant of quiet enjoyment.”68 This result seems 
correct. Denying a tenant the right to have visitors does impair the value 
and character of her lease. A leasehold where visitors are allowed is 
worth more than a leasehold in which one cannot invite visitors of one’s 
choice. Indeed, as one court has noted in the context of tort liability, 
“[p]art of the rent paid to the landlord is the consideration for giving to 
the tenants the right to invite others onto the property.”69 Correspond-
ingly, the withdrawal of that right should require compensation by the 
landlord or modiªcation of the policy. 

B. Arguments from Federal Law: The U.S. Housing Act 

The United States Housing Act of 1937 (Housing Act)70 sought to 
assist states and localities in their efforts to “remedy the unsafe housing 
conditions and the acute shortage of decent and safe dwellings for low-
income families” by vesting “in public housing agencies . . . the maxi-
mum amount of responsibility and ºexibility in program administration, 
with appropriate accountability to public housing residents, localities, 
and the general public.”71 Under the Housing Act, public housing agen-
cies and the federal government execute a contract delegating rights and 
obligations to both local housing authorities and the federal government. 
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 694 A.2d 1106 (Pa. Super. Ct. 1996). While Branish involved a private landlord issu-
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66
 Id. at 1107. 
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and the landlord’s corresponding breach of the covenant—arose from the text of a Penn-
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 Stanley v. Town Square Coop., 512 N.W.2d 51, 54 (Mich. Ct. App. 1993). 
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 42 U.S.C. §§ 1437 to 1437bbb-9 (2000). 
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 Id. § 1437. 
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The federal government, for example, subsidizes the construction of pub-
lic housing, and local housing authorities agree to build and rent apart-
ments in accordance with federally mandated lease conditions.72 Local 
housing authorities are also given the responsibility for carrying out the 
purposes of the Act.73 

The Housing Act provides another avenue by which advocates may 
challenge the legality of no-trespass policies promulgated by PHAs. The 
Housing Act mandates that public housing leases may not contain “un-
reasonable terms and conditions.”74 The Housing Act and its implement-
ing regulations further establish that tenants in public housing “shall have 
the right to . . . reasonable accommodation of their guests.”75 Plaintiffs in 
no-trespass cases should argue that no-trespass policies that bar invited 
guests from the premises violate the duty of public housing authorities to 
reasonably accommodate tenants’ guests and constitute an unreasonable 
lease condition.76 

In Diggs v. Housing Authority of Frederick,77 a Maryland district court 
addressed such a claim, concluding that a policy allowing a PHA to bar 
tenants’ invited guests is an “unreasonable condition” under the statute. 
The Diggs no-trespass policy entailed the issuance of citations to non-
residents found to be at a Maryland housing development without “ap-
parent legitimate reason.”78 Subsequent to being issued a citation, non-
residents were subject to arrest for trespass if they returned to the devel-
opment for any reason, including visiting a tenant.79 Plaintiffs ªled a 
§ 1983 action,80 arguing that the housing authority’s no-trespass policy con-
stituted an “unreasonable condition” under 42 U.S.C. § 1437d(l)(2) and 
failed to reasonably accommodate guests under 24 C.F.R. § 966.4(d)(1).81 
The housing authority responded with a motion to dismiss, arguing that 
the Housing Act did not provide a cause of action for the plaintiffs. The 
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court rejected the PHA’s argument, holding that plaintiffs may use § 1983 
to enforce the Housing Act and its regulations.82 

The court noted that in order for plaintiffs to successfully state a 
cause of action under § 1983, they must demonstrate that “the statute 
creates enforceable rights, privileges, or immunities within the meaning 
of § 1983” and also that “Congress has not foreclosed such enforcement 
of the statute.”83 After recognizing that Congress had not foreclosed indi-
vidual suits to enforce the U.S. Housing Act, the court set out to deter-
mine whether or not the Housing Act endowed plaintiffs with an enforce-
able right under § 1983.84 The court focused on the regulatory provision 
granting tenants the right to reasonable accommodation of their guests, 
ªnding that the accommodation requirement is a “valid interpretation of 
the statute entitled to deference” and “implicit” in the Housing Act’s 
statutory prohibition on “unreasonable” lease conditions.85 The court then 
analyzed the reasonable accommodation regulation, concluding that the 
regulation was intended to beneªt the plaintiffs, was neither vague nor 
amorphous, and created mandatory obligations, and it therefore created 
rights enforceable under § 1983.86 

Further, the court held that the Housing Act and its regulations did in 
fact protect tenants from housing authority no-trespass policies that in-
fringed upon tenants’ right to have their guests reasonably accommo-
dated. The court, agreeing with plaintiffs’ interpretation of the statute and 
regulations, stated: 

[I]t would be patently unreasonable to prohibit public housing 
tenants from entertaining guests . . . the regulation substantively 
prohibits public housing authorities from unreasonably interfer-
ing with tenants’ ability to entertain guests in the tenants’ public 
housing apartments.87 

Finding a likelihood of success on the merits, the court issued a prelimi-
nary injunction against the policy. 

The Supreme Court’s recent decision in Gonzaga University v. Doe88 
alters this analysis of § 1983 standing to some extent. In Gonzaga, the 
Court pulled back from the three-factor test upon which the district court 
in Diggs relied, holding instead that the relevant test in determining 
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whether a statute is enforceable through § 1983 is whether Congress in-
tended to create a private right, a more rigorous standard.89 

Nevertheless, plaintiffs have a strong case for arguing that the rele-
vant provisions of the Housing Act are enforceable through § 1983 even 
under the test articulated in Gonzaga. Unlike Gonzaga, where the Court 
noted that the Family Educational Rights and Privacy Act (FERPA) had 
never been found to give rise to enforceable rights,90 federal courts—
including the Supreme Court—have found other provisions of the U.S. 
Housing Act thus enforceable.91 For example, in Wright v. Roanoke Rede-
velopment and Housing Authority, the Supreme Court held the rent-
ceiling provisions92 of the Housing Act enforceable through § 1983. In-
deed, the Gonzaga Court cited Wright favorably, noting that the rent ceil-
ing provision upheld in Wright “conferred ‘a mandatory [beneªt] focus-
ing on the individual family and its income,’” used terms sufªciently 
clear to confer deªnite entitlements, and failed to provide a governmental 
mechanism through which tenants could complain about alleged viola-
tions of the rent-ceiling provision.93 

The “unreasonable terms and conditions” provision of the Housing 
Act conforms to the standard set out in Gonzaga. The language confers a 
mandatory beneªt to be given to individual tenant-households: leases that 
do not include “unreasonable terms or conditions.” Unlike the FERPA 
statute at stake in Gonzaga, the lease condition provisions of the Housing 
Act—like its rent-ceiling provisions—do not create a centralized en-
forcement scheme, reinforcing the suggestion that Congress intended to 
create a private right enforceable by the individual beneªciaries of the 
statute.94 And unlike the “‘aggregate’ focus” of FERPA, the lease provi-
sions at issue are concerned with “whether the needs of any particular 
person have been satisªed”95: they aim to ensure that each tenant house-
hold has a lease that contains particular, concrete provisions. Accord-
ingly, plaintiffs should be able to bring a § 1983 action to enforce the 
unreasonable conditions provision of the Housing Act. 

Public housing authority attorneys may nevertheless argue that the 
Housing Act permits PHA no-trespass policies by virtue of a termination 
provision. A few lines down from the proscription against “unreasonable 
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conditions,” the Housing Act requires that public housing agencies utilize 
leases that 

provide that any criminal activity that threatens the health, 
safety, or right to peaceful enjoyment of the premises by other 
tenants or any drug-related criminal activity on or off such 
premises, engaged in by a public housing tenant, any member of 
the tenant’s household, or any guest or other person under the 
tenant’s control, shall be cause for termination of tenancy.96 

The Supreme Court has upheld the use of this provision to evict tenants 
for the criminal behavior of their guests.97 Housing authority attorneys 
may argue that no-trespass policies are therefore less intrusive than other 
anti-crime measures constitutionally available to housing authorities.98 
Since housing authorities may be liable for criminal activity committed 
by nonresident guests on public housing property,99 no-trespass policies 
are calculated to reduce crime without taking the more drastic step of 
evicting residents. 

However, there is a strong argument that this provision of the Hous-
ing Act—providing that criminal activity “engaged in by a public hous-
ing tenant, member of tenant’s household, or any guest,” shall be grounds 
for evicting that tenant100—actually supports the premise that tenants 
have a right to have visitors. In this context, the Housing Act shifts the 
responsibility for crime committed by tenants’ guests from housing au-
thorities onto the tenants themselves. Tenants bear the risk of eviction if 
their guests engage in criminal activity.101 They are entitled to have guests 
visit them in their apartments, but they invite guests at their own risk. In 
adopting such a rule, the legislature struck a balance between accommo-
dating tenants’ right to have visitors and maintaining safety on public 
housing property. Plaintiffs should argue that this balance should not be 
disturbed by no-trespass policies aimed at controlling tenant visitors.102 
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C. Constitutional Arguments 

1. The Right to Intimate Association 

The Supreme Court has held that certain relationships attending “the 
creation and sustenance of a family” are entitled to constitutional protec-
tion.103 As the Supreme Court noted in Roberts v. United States Jaycees: 

[B]ecause the Bill of Rights is designed to secure individual lib-
erty, it must afford the formation and preservation of certain 
kinds of highly personal relationships a substantial measure of 
sanctuary from unjustiªed interference by the State . . . . Pro-
tecting these relationships from unwarranted state interference 
therefore safeguards the ability independently to deªne one’s 
identity that is central to any concept of liberty.104 

Accordingly, plaintiffs have alleged that no-trespass policies interfere 
with and burden their ability to visit with family members, thus violating 
their rights of intimate association.105 

To succeed on an intimate association claim, a plaintiff must demon-
strate both that she has a familial relationship with a barred visitor106 and 
that visitation rights are constitutionally protected under the doctrine of 
intimate association. This two-prong requirement is a difªcult standard to 
meet. While plaintiffs may be able to convince courts to broadly construe 
the meaning of familial relations for these purposes, it is unlikely that 
plaintiffs will succeed in arguing that visitation rights are constitutionally 
protected under intimate association. I address the two prongs in turn. 

Intimate association can only be raised where a trespass policy is 
applied to a familial visitor. Some courts have adopted a broad standard 
in assessing the existence of a protected familial relationship, including 
not only the nuclear family, but also extended family visitors.107 If no-
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trespass policies are enforced in such a way as to prevent family mem-
bers from visiting tenants, advocates may argue that these policies 
impermissibly burden tenants’ rights of intimate association.108 

Even given a clear familial relationship between a tenant and a 
barred visitor, however, plaintiffs will have a difªcult time prevailing on 
an intimate association ground. While most courts accept the proposition 
that public housing residents and family member visitors may hold a 
right of intimate association,109 at least one court has held that family 
visitation does not fall under the rubric of intimate association at all. In 
Thompson v. Ashe,110 a no-trespass policy allowed a PHA vice president 
to place nonresidents on a no-trespass list using “no formal set of written 
criteria.”111 Upon receipt of undeªned “reliable information” of nonresi-
dent misconduct, the vice-president would ban nonresidents from enter-
ing the property.112 Banned individuals were given notice of their banned 
status, but were not informed of the reason for the ban or advised of any 
way to remove their names from the list.113 

Albert Thompson, whose name appeared on the no-trespass list, told 
police ofªcers that he came onto development property to visit his 
brother, a tenant. Despite Thompson’s explanation, he was subsequently 
arrested for criminal trespass.114 An Ohio district court ruled that while 
cohabitation with family members was constitutionally protected under 
an intimate association theory, “mere visitation” with family members 
was not constitutionally protected.115 Family visitors, under the court’s 
theory in Thompson, simply fall outside of the intimate association ru-
bric. Burdens on visitation imposed by public housing no-trespass poli-
cies can never, in this view, give rise to an intimate association violation. 

In addition, while state action that directly and substantially inter-
feres with a protected relationship is sometimes sufªcient to trigger pro-
tection, some courts impose a more stringent test, ªnding no-trespass 
policies that do not facially target familial relationships insufªcient to 
trigger protection.116 Moreover, courts generally seem reluctant to ªnd 
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violations of intimate association, often refraining from extending the 
scope of the doctrine to new fact situations.117 For these reasons, intimate 
association claims are generally unlikely to succeed. 

2. Discretion and Overbreadth 

The unconstitutionality of policies or laws granting unfettered dis-
cretion to government ofªcials to allow or disallow speech is now well-
settled law.118 In City of Lakewood v. Plain Dealer Publishing Co., a 
seminal case on the subject, a newspaper challenged an ordinance giving 
a mayor the authority to grant or deny permits to place newsracks on city 
property.119 The Supreme Court found the statute unconstitutional, hold-
ing that by affording unfettered discretion to the mayor, the ordinance 
gave individuals an incentive to censor their own speech in order to ob-
tain a permit and allowed potential censorship by the mayor.120 

Plaintiffs may attempt to employ this theory—that unfettered discre-
tion to license speech is unconstitutional—in the no-trespass context. For 
example, the no-trespass policy at issue in Commonwealth v. Hicks al-
lowed the manager of a public housing development “unfettered discre-
tion” to determine whether or not a nonresident had “legitimate reasons” 
to be on the premises,121 but failed to provide any guidance as to what 
constituted a “legitimate” reason.122 Indeed, much of the housing author-
ity’s trespass policy was not even written down.123 Kevin Lamont Hicks 
was arrested for criminal trespass while walking through the housing 
project.124 Despite the fact that Hicks was not at that time attempting to 
engage in any expressive activity, he alleged that the discretionary no-
trespass policy infringed on First Amendment protections.125 At trial, the 
 

                                                                                                                              
an incidental effect on family relationships, did not target family relationships); see also 
O’Leary, supra note 21, at 203–13. 

117
 See, e.g., Roberts v. United States Jaycees, 468 U.S. 609 (1984) (holding that there 

was no right of intimate association among Jaycees members); Parks v. City of Warner 
Robins, 43 F.3d 609, 614 (11th Cir. 1995) (holding that intimate association was not vio-
lated by the city’s anti-nepotism policy); Coronel v. Haw. Dep’t of Corr., No. 91-16842, 
1993 WL 147318, at *2 (9th Cir. May 6, 1993) (unpublished) (holding that a prison policy 
prohibiting inmates from calling their families during evening hours did not violate their 
right of intimate association); see also O’Leary, supra note 21, at 212–13. 

118
 See, e.g., City of Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750 (1988); Shut-

tlesworth v. City of Birmingham, 394 U.S. 147, 153 (1969). 
119

 Plain Dealer Publ’g Co., 486 U.S. at 750. 
120

 Id. at 757, 769–70. 
121

 563 S.E.2d 674, 680 (Va. 2002), petition for cert. ªled, 71 U.S.L.W. 3178 (U.S. 
Sept. 5, 2002) (No. 02-371); see also Vasquez v. Hous. Auth. of El Paso, 271 F.3d 198 (5th 
Cir. 2001) (holding that a housing authority’s use of its no-trespass policy against nonresi-
dent political canvassers violated the tenants’ First Amendment right to receive informa-
tion), reh’g en banc granted, 289 F.3d 350 (5th Cir. 2002). 

122
 Hicks, 563 S.E.2d at 676. 

123
 Id. 

124
 Id. at 677. 

125
 Id. 



2003] Responding to Public Housing No-Trespass Policies 233 

development’s housing manager testiªed that nonresidents could only 
distribute informational materials on the property when she granted them 
permission to do so.126 The court found that the no-trespass policy oper-
ated to grant the housing manager: 

unfettered discretion to determine . . . who has a right to speak 
on the Housing Authority’s property . . . [the housing manager] 
may prohibit speech that she ªnds personally distasteful or of-
fensive even though such speech may be protected by the First 
Amendment. [The housing manager] may even prohibit speech 
that is political or religious in nature. 127 

Since First Amendment rights may not be conditioned on the total discre-
tion of a government ofªcial, the court struck down the trespass policy 
on the grounds that it was overbroad and infringed upon First Amend-
ment protections.128 

While an “unfettered discretion” claim was effective in Hicks, other 
plaintiffs have not been as successful. Courts have summarily rejected 
overbreadth and licensing arguments in a number of no-trespass cases.129 
Indeed, the Hicks victory may have come in part because of advocates’ 
explicit cross-examination regarding the implications of the no-trespass 
policy on individuals seeking to disseminate information, canvas, and 
picket; only in Hicks has a court in a no-trespass case referred to evi-
dence in the record—here, the testimony from the housing manager—that 
spoke directly to the First Amendment issue.130 Advocates seeking to 
make First Amendment licensing or overbreadth arguments should there-
fore attempt to determine exactly what procedures canvassers and picket-
ers must submit to when entering development property. 

3. Procedural Due Process 

The Due Process clause of the Fourteenth Amendment provides that 
“no person shall be deprived of life, liberty or property without due proc-
ess of law.”131 Depending on the details of the particular no-trespass pol-
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icy in question, plaintiffs may have a strong claim for relief under a pro-
cedural due process theory. To succeed, plaintiffs must undergo a two-
step analysis.132 First, plaintiffs must demonstrate they have a protected 
liberty or property interest with which the state has interfered.133 Second, 
plaintiffs must establish that the procedures surrounding the deprivation 
of their interests were constitutionally insufªcient.134 

In the context of public housing, tenant-plaintiffs do have a “legiti-
mate claim of entitlement”135 that is abridged by draconian no-trespass 
policies. To claim a protected property interest, plaintiffs must point to 
“existing rules or understandings” that give rise to a protected interest.136 
With respect to public housing, a number of potential sources may give 
rise to such a protected property interest. To the extent that tenants have a 
right to invite visitors to their homes under state common law doctrine,137 
no-trespass policies that contravene that right interfere with a protected 
property interest. Tenants might also look to the terms of their lease 
agreements; leases that mandate “reasonable rules” or mention guest visi-
tation also give rise to a claim of entitlement.138 Finally, state law itself 
may create a protected interest.139 

After demonstrating that plaintiffs have a protected interest, the 
court inquires into what procedures are constitutionally required when 
the state interferes with that interest. The nature and extent of the neces-
sary process turns on the result of a three-prong balancing test. Mathews 
v. Eldridge140 lays out the relevant factors to be weighed: 
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First, the private interest that will be affected by the ofªcial ac-
tion; second, the risk of an erroneous deprivation of such inter-
est through the procedures used, and the probable value, if any, 
of additional safeguards; and ªnally, the Government’s interest, 
including the function involved and the ªscal and administrative 
burdens that the additional or substitute procedural requirements 
would entail.141 

Under this test, plaintiffs have a persuasive claim that they are entitled to 
some procedural protections. 

First, tenants have a strong interest in avoiding an erroneous or spu-
rious decision permanently barring a family member or guest from visit-
ing their homes. Barring orders can result in social isolation, emotional 
distress, and other costs speciªc to individual cases. For example, as the 
quote that opens this Note suggests,142 barring orders can seriously inter-
fere with tenants’ ability to balance work and childcare—if a tenant’s 
babysitter is barred, the tenant bears real economic costs. 

Second, depending on the facts of the speciªc policy in question, no-
trespass policies may well run a high risk of error. As argued above, PHA 
policies frequently lack even minimal procedural protection, vesting total 
discretion in housing managers to add or remove nonresidents from the 
trespass log.143 There is often no opportunity for the plaintiff to be heard 
“at a meaningful time and in a meaningful manner”144 in order to resolve 
questions of whether or not a guest was invited, was disruptive, or should 
be barred.145 The risk of error would be dramatically reduced by the 
adoption of simple notice, hearing, and appeal procedures. 

Finally, it is in the interest of the PHAs themselves to grant some 
procedural protections to tenants and their guests. PHAs are landlords, 
and as such, share tenants’ interests in the promulgation of fair rules that 
provide adequate notice regarding prohibited conduct and promote ten-
ants’ satisfaction with their living situations. While PHAs do have a le-
gitimate interest in avoiding costly procedures, the cost of procedural 
protections is likely to be low in this context. PHAs need only create and 
publish a procedural framework incorporating basic safeguards, such as a 
mechanism for appeal. The costs associated with standardizing and codi-
fying existing barring procedures and the costs of creating new hearing 
procedures is justiªed given the serious cost to tenants facing the perma-
nent, potentially erroneous exclusion of a close friend or relative. 
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D. Arguments from State Law 

The preceding Parts have focused on arguments that are not speciªc 
to any particular state or jurisdiction. However, state landlord-tenant law 
is often more favorable to tenants than corresponding federal law.146 In 
attacking no-trespass policies, plaintiffs may ªnd that some state laws 
buttress arguments under federal and common law and may provide al-
ternative, additional arguments as to the illegality of no-trespass poli-
cies.147 

Many state statutes include language that can bolster plaintiffs’ ar-
guments that tenants have a right to invite visitors into their homes. For 
example, some states require tenants to ensure that their guests do not 
create a disturbance, thereby creating an inference that tenants may, in 
fact, invite guests to their residences.148 Other state statutes may set up 
particular conditions under which guests may be barred from visiting a 
tenant, suggesting that in other circumstances, guests may not be 
barred.149 Statutes may also speciªcally codify the rights of tenants to 
have guests.150 Even state statutes outside the landlord-tenant context may 
be useful for advocates. For example, advocates may draw on state 
criminal trespass statutes that explicitly exempt persons issued an invita-
tion151 in arguing that guests cannot be charged with criminal trespass. 

This Part will examine a Massachusetts statutory provision, explor-
ing various ways in which this statute may bolster claims that no-trespass 
policies are illegal. The Massachusetts statute may provide a model for 
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other states seeking to balance the rights of tenants to have guests with 
the interests of ensuring safety on public housing property. 

In Massachusetts, a speciªc statutory provision squarely addresses 
the ability of state public housing landlords to eject and bar nonresidents. 
In contrast to wide-reaching PHA no-trespass policies, chapter 121B, 
section 32C of the Massachusetts General Laws lays out a narrow excep-
tion to the common law right of invitation in the context of public hous-
ing projects.152 The statute was promulgated for the same reasons that 
motivate housing authorities to adopt no-trespass policies—to give public 
housing authorities the ability to address safety concerns and combat se-
rious crime on public housing property.153 Toward that end, the statute 
authorizes Massachusetts state housing authorities to ªle civil actions to 
enjoin certain persons from entering or remaining on public housing 
property.154 

However, unlike many locally promulgated, overbroad policies, the 
statute permits housing authorities to bar only persons who have commit-
ted one of several speciªed acts. Housing authorities may bar nonresi-
dents for causing serious physical harm to a tenant or housing authority 
employee; engaging in repeated vandalism or theft, alone or in combina-
tion with an attempt to physically harm a tenant or housing authority em-
ployee; possessing certain weapons or explosives; unlawfully selling cer-
tain controlled substances; or committing certain civil rights crimes.155 
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Housing authorities are not authorized to bar a person who has engaged 
in such conduct if there is cause to believe that the unlawful conduct is 
not likely to continue or does not pose a serious threat to the health or 
safety of the development.156 

In addition to clearly specifying circumstances under which nonresi-
dents may be barred, the statute sets out due process safeguards. Section 
32E requires housing authorities to bring civil actions to enjoin nonresi-
dents in housing or superior court.157 Unlike typical no-trespass policies, 
which tend to lack formalized hearing provisions, this statute provides an 
opportunity for parties to be heard and to respond to allegations in court, 
with an impartial judicial arbiter, subject to additional appellate review.158 

While the court may ultimately issue an order barring a nonresident 
from housing development property, all interlocutory orders must be 
time-limited, though orders are subject to extension for good cause.159 A 
permanent injunction barring a nonresident may only be issued after a 
trial on the merits.160 Moreover, the statute lays out a mechanism by 
which nonresidents may request a previously granted no-trespass order to 
be modiªed or vacated. The statute states: 

A person subject to an order . . . may request that such order be 
modiªed or vacated at any time. Grounds for modiªcation shall 
include, but not be limited to, hardship that would result from 
the person’s inability to visit a tenant or a member of a tenant 
household, the person’s need to carry out legitimate business on 
or near the public or subsidized housing development, or new 
evidence or evidence of a change in circumstances showing that 
it is unlikely that the person’s presence in the public or subsi-
dized housing development shall continue to pose a serious 
threat to the health and safety of the development.161 

Massachusetts law thus provides a means for public housing landlords to 
ensure safety on development property, while providing safeguards to 
ensure that the right of tenants to invite guests is not abrogated need-
lessly or capriciously. 
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Advocates in no-trespass cases might use this statute as the basis for 
several arguments. First, advocates may argue that this law bolsters the 
claim that housing authorities cannot generally override the invitations of 
their tenants. The statute was enacted in order to provide public housing 
authorities with a remedy against nonresidents who commit crimes on 
public housing property. If public housing authorities already had the 
power to bar nonresidents, there would have been no need to create the 
Section 32C remedy. 

Further, the requirements of Section 32C must preempt the ability of 
housing authorities to themselves make more sweeping, less protective 
no-trespass policies. Otherwise, public housing authorities in Massachu-
setts could more easily bar nonresidents who commit no infraction or 
minor infractions than those who commit serious crimes on public hous-
ing authority property. It is implausible that the legislature intended to 
allow housing authorities to permanently bar non-criminal nonresidents 
without process, while affording nonresidents who commit speciªc, seri-
ous crimes a trial on the merits prior to any permanent barring order. 

Additionally, the statute’s emphasis on process and safeguards 
reºects the legislature’s recognition that tenants’ right to invite visitors is 
valuable and should not be overridden without due process protections. 
The provisions laid out in the Massachusetts statute—court hearings, 
time-limited injunctions, and procedures for modifying and vacating in-
junctions—stand in sharp contrast to many of the no-trespass policies 
adopted by housing authorities.162 

The Massachusetts statute described above could serve as a model 
for public housing authorities seeking to balance safety concerns with the 
rights of tenants to have guests. By limiting the scope of a housing au-
thority’s barring power to persons who commit serious and speciªed 
crimes, and by institutionalizing various due process safeguards, the stat-
ute avoids the problems of discretion and overbreadth described above. 
At the same time, it gives housing authorities the authority to bar those 
nonresidents who pose a serious threat to safety, thus giving effect to the 
anti-crime impulse motivating housing authority no-trespass policies. 
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II. Moving Toward Solutions: Changing the Policies 

The arguments laid out in Part I form the basis of an effective legal 
strategy to combat no-trespass policies. However, these legal arguments 
have limits. Housing authorities in the United States are decentralized 
and numerous; there are more than 3300 public housing authorities na-
tionwide.163 In Massachusetts alone, there are approximately 250 local 
housing authorities.164 Case-by-case litigation, particularly in such a de-
centralized system, is expensive and time-consuming. Further, while liti-
gation against individual housing authorities may cause some PHAs to 
modify or repeal their no-trespass policies, other housing authorities—
even within the same state—are not bound by the outcomes in those 
cases. In fact, local housing authorities often fail to modify their own 
draconian policies in response to litigation in neighboring communities, 
forcing advocates to continue to bring repetitive, expensive suits.165 

In this context of decentralized local housing authorities, advocates 
may wish to consider two non-litigation strategies—legislative reform 
and trade association lobbying—in seeking a more wide-ranging solution 
to the problem of no-trespass policies. 

A. Legislative Fixes 

A legislative solution to the no-trespass problem would be relatively 
straightforward. Advocates could lobby state or national legislators to 
incorporate language that makes explicit tenants’ right to invite visitors 
to their public housing residences. Legislatures might amend the current 
federal or state regulations that govern public housing developments.166 
For example, a statute might specify, “Public housing tenants’ right to 
have guests may not be abrogated by housing authority no-trespass poli-
cies.” Any such provision would then deªne “no-trespass policies,” 
adopting a broad, functional deªnition designed to encompass the range 
of draconian no-trespass policies adopted by local housing authorities. 
An amendment of this sort would not interfere with federal or state legis-
lative efforts authorizing housing authorities to bar nonresidents who 
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commit serious crimes on development property,167 nor with legislative 
policies that assign tenants the risk of having disruptive guests.168 Under 
the proposed language, only public housing authority policies would be 
prohibited. 

However, legislative attempts to prevent local housing authorities 
from adopting no-trespass policies may not be effective. Even where 
state law explicitly codiªes the right of tenants to invite guests, housing 
authorities create no-trespass policies that deny this right. For example, 
Pennsylvania law speciªcally codiªes the unwaivable right of tenants to 
invite guests into their apartments: 

The tenant . . . shall have the right to invite to his apartment or 
dwelling unit, for a reasonable period of time, such social guest, 
family or visitors as he wishes so long as his obligations as a 
tenant under this article are observed. These rights may not be 
waived by any provisions of a written rental agreement and the 
landlord and/or owner may not charge any fee, service charge or 
additional rent to the tenant for exercising his rights under this 
act.169 

Despite this clear statutory language, landlords in Pennsylvania have 
barred nonresident visitors in clear contravention of the law, forcing ag-
grieved parties to engage in costly litigation.170 Even in Massachusetts, 
where a statute squarely addresses the issue of no-trespass policies on 
public housing property, at least seven PHAs have adopted problematic 
no-trespass policies.171 As Part I of this Note makes clear, the problem is 
not that no-trespass policies are defensible under the law of most states. 
Rather, the problem is that local housing authorities systematically disre-
gard the law.172 
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Still, federal or state legislation speciªcally targeting the no-trespass 
issue and explicitly codifying the right of tenants to invite guests to their 
homes would at least generate publicity. Housing authorities may be 
more likely to change their policies in response to clear legislative state-
ments than they are to heed warnings of illegality from tenant advocates 
and attorneys—particularly because legislatures provide PHA funding. 
Further, clear legislative action would provide tenants and visitors with a 
powerful tool in responding to public housing authority efforts to bar 
visitors. 

B. Trade Associations 

There are three major trade associations comprised of PHAs and ex-
ecutive directors in the United States. This Section will brieºy outline 
each of these trade associations, suggesting that these organizations may 
provide a means to distribute information, communicate effectively with 
many local housing authorities, and encourage localities to modify their 
no-trespass policies. 

First, the Public Housing Authorities Directors Association (PHADA), 
founded in 1979,173 represents administrators from more than 1700 public 
housing authorities across the United States, including many of the 
smaller agencies.174 Another trade association, the Council of Large Pub-
lic Housing Authorities (CLPHA), represents ªfty-ªve of the nation’s 
largest public housing authorities who together comprise forty percent of 
the country’s public housing stock.175 A third trade association, the Na-
tional Association of Housing Redevelopment Ofªcials (NAHRO), is a 
professional membership organization made up of 9000 community de-
velopment agencies and ofªcials throughout the nation who administer 
affordable housing and development programs.176 In all, NAHRO mem-
bers own or manage ninety-nine percent of public housing in the United 
States.177 
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Advocates could use these trade associations to encourage local 
housing authorities to adopt reasonable no-trespass policies. These trade 
associations have an information infrastructure that allows them to com-
municate information to large numbers of local, decentralized housing 
authorities. Each holds conferences designed to promote communication 
between the various local housing authorities. CLPHA members, for ex-
ample, meet three times a year; recent conferences have included discus-
sions of resident income levels, community safety, and Welfare to 
Work.178 Further, each association is national in scope and includes hous-
ing ofªcials from across the country. All publish newsletters or journals 
for their members focusing on issues pertaining to the management of 
public housing developments. PHADA, for example, publishes The Ad-
vocate—a newsletter that analyzes housing legislation, reprints housing-
related articles, and aims to keep its membership informed on relevant 
issues—twenty-two times per year.179 In addition, each association dis-
tributes news, fact sheets, and policy papers on its Web site. 

These organizations may be receptive to advocates who seek to dis-
seminate information regarding the current state of the law on no-
trespass issues. As this Note argues, tenant advocates are likely to prevail 
in lawsuits against local housing authorities.180 Local housing authorities 
must bear substantial costs of time and money in litigating these lawsuits. 
Trade associations may therefore be convinced that it is in their mem-
bers’ interests to be well-informed on the current state of no-trespass law. 
The associations currently provide fact sheets and policy papers on their 
Web sites; a no-trespass fact sheet, laying out guidelines for implement-
ing a defensible no-trespass policy, might help discourage local housing 
authorities from adopting draconian policies. Advocates could supply 
trade associations with model no-trespass policies that codify clear 
grounds for barring people from housing property and provide procedural 
protections, exceptions for tenant visitors, and provisions for review.181 
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Conclusion: Building Better No-Trespass Policies 

This Note has examined the phenomenon of public housing authority 
no-trespass policies, arguing that too often no-trespass policies under-
mine the rights of tenants to have visitors. Many of these policies grant 
housing authority ofªcials unlimited discretion to determine who is al-
lowed to enter development property and fail to provide clear guidelines 
and standards for implementing, enforcing, and reviewing decisions 
made under the policies. Despite the prevalence of unreasonable policies, 
it is possible to design no-trespass policies that both protect the right of 
tenants to have visitors and provide housing authorities a tool to keep 
disruptive nonresidents off of housing development property, while satis-
fying the requirements of federal, state, and common law. 

First, legitimate no-trespass policies should explicitly codify the 
right of tenants to have guests and provide mechanisms by which a non-
resident’s assertion that she is visiting a tenant can be veriªed. If a claim 
of invitation is raised by a nonresident, housing authorities and police 
should be required to consult with the resident who allegedly issued the 
invitation, issuing a barring notice only if the resident consents to the 
barring. Further, since housing authorities typically seek to bar nonresi-
dents with no “legitimate business” on the property, policies should pre-
sume that invited guests have “legitimate business” at the development. 

If a nonresident is a guest of a tenant, public housing authorities 
should only be able to utilize their barring power if the nonresident has 
committed a speciªed, serious criminal act. Housing authorities might 
look to chapter 121B, Section 32C of the Massachusetts General Laws—
which allows housing authorities to bar individuals who have, for exam-
ple, caused serious physical harm, possessed certain weapons or explo-
sives, or unlawfully sold certain controlled substances—in constructing 
limited exceptions to the rights of tenants to have guests. Such a provi-
sion would preserve tenants’ right to invite guests, but not at the expense 
of safety at the development. 

In addition, no-trespass policies should provide reasonable due proc-
ess safeguards. Persons placed onto a no-trespass log should receive no-
tice apprising them that if they knowingly return to the development, 
they will be trespassing. The notice should include the reasons for deny-
ing the nonresident entry onto the development and indicate the time pe-
riod during which the notice is effective. Further, the notice should in-
form the nonresident of a right to appeal. Guidelines for an appeals proc-
ess—including an impartial arbiter, standards for review, and procedures 
for offering evidence—should be codiªed. Moreover, the no-trespass log 
should be available to the public, and some process for removing names 
from the list should be provided. 

In negotiating settlements and drafting model policies, advocates 
should think creatively about how to balance the safety interests of PHAs— 
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and their tenants—with the right of tenants to have guests. For example, 
policies could tie the issuance of a no-trespass order to speciªed seri-
ously disruptive or criminal activity engaged in by the nonresident. By 
limiting the scope of no-trespass orders to those engaging in criminal 
behavior, police ofªcers would be prevented from simply using no-
trespass policies as a pretext for racially proªling persons on housing 
development property. 

Advocates may further seek to draft policies requiring housing au-
thorities to remove nonresidents’ names from a no-trespass log at the ex-
piration of one year, thus ensuring that lists do not become clogged with 
stale names and verifying that those barred from the development actu-
ally remain a current threat to safety on the property. In the end, we 
should hope for policies that provide housing authorities with effective 
means of combating drugs and violence, while preserving the ability of 
tenants to use their homes as homes, and as places where they may gather 
undisturbed with family and friends. 



 


