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Vast racial disparities plague the United States. Segregation persists
in schools, workplaces, and neighborhoods. Almost every major city across
the country contains a dilapidated, impoverished neighborhood populated
largely by minorities. The per-capita income of whites is nearly double
that of blacks.1 The racial composition of the population living in poverty
is similarly striking.2 Due to residential segregation and state and local poli-
cies, such income differentials result in segregated schools, with impov-
erished areas receiving the fewest resources with which to educate their
children.3 Because employment is the primary source of income for most
people,4 the workplace is central to this complex web of racial and eco-
nomic segregation. “Every measure of economic success reveals signiª-cant
racial inequality in the U.S. labor market. Compared to Whites, African
Americans are more than twice as likely to be unemployed. And when
employed, they earn nearly 25% less than their white counterparts.”5
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The persistence of segregation in the American workforce may be
attributed in part to purposeful discrimination and seemingly neutral em-
ployment criteria that have a disproportionate effect on potential employ-
ees of different races. With regard to the former, a recent study found that
applicants with stereotypical white names received one callback for every
ten résumés disseminated, whereas applicants with identical credentials
but stereotypical black names had to send out ªfteen résumés to receive a
single callback.6 Debate continues over the source of such discrimination,
but scholars cite “subtle, often unconscious forms of bias” as “today’s most
prevalent type of discrimination.”7

The use of ostensibly neutral employment criteria also may result in
a stratiªed workforce, thereby compounding the problem of intentional
discrimination. In this vein, some standardized tests have come under ªre
due to results that differ according to the testtaker’s race.8 Socio-economic
explanations for such results point to the cultural biases in these tests and
to the relative dearth of mentorship, educational resources, and safety in
many impoverished communities.9

Civil rights law has not yet developed a consistent and effective re-
sponse to the complex causes of workforce segregation. Title VII of the
Civil Rights Act of 1964 made discrimination against a protected class in
hiring or allocating job beneªts illegal.10 Legal theorists argued, however,
that the original Title VII was insufªcient to address subconscious forms
of discrimination11 and segregation caused by purportedly neutral em-
ployment practices. Consequently, over the ensuing decade, the judiciary
and Congress expanded Title VII to include the “disparate impact doc-
trine,” a theory of liability that prohibits many facially neutral employ-
ment practices with a disproportionately adverse effect on protected groups,
even in the absence of discriminatory intent.12 Yet over the past two dec-
ades, courts have chipped away at the premises of the disparate impact
doctrine and have confused “disparate impact” with “disparate treatment.”13

This dilution of the disparate impact doctrine is troubling in a society in
which many practices that disproportionately harm a protected class can-
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not neatly be traced to intentional discrimination.14 As a result, civil rights
law cannot address the bulk of discriminatory effects that plague America.

Notions of meritocracy inºuence how the legal community interprets
and applies the disparate impact doctrine. According to one perspective,
successful individuals have “earned” the right to live in a safe, afºuent
neighborhood by receiving promotions at work and, prior to that, achieving
good grades in school. This justiªcation of the status quo implicitly as-
sumes that we live in a functioning meritocracy—that individual qualiªca-
tions are quantiªable, separable from social context, and relevant for dif-
ferentiating individuals. This view of meritocracy infuses American po-
litical rhetoric—the American Dream often is described as the ability of
individuals to “pull themselves up by their bootstraps” and work their way
to better lives.15

In contrast to this dominant view, others contend that segregated, im-
poverished neighborhoods provide inferior educational opportunities, which
in turn makes the attainment of recognized employment credentials more
difªcult for the affected individuals. This line of reasoning challenges the
premises of “American society as meritocracy” by arguing that achieve-
ment is more a product of social context than a reºection of individual
ability. The status quo is thus defective and discriminatory, and it conse-
quently must be challenged.16

This Article will explore how courts have drawn upon a narrow view
of meritocracy, often implicitly, to dismantle the disparate impact doc-
trine in employment discrimination law. Federal case law has shifted
from a prospective view of meritocracy to a retrospective view, thereby
weakening disparate impact law. Whereas a prospective view of meritoc-
racy identiªes merit with the potential for future job performance, a ret-
rospective approach blurs the distinction between past success, such as
high scores on standardized tests, and actual merit. Part I gives a brief
introduction to Title VII and disparate impact law. Part II explains the
political appeal of describing civil rights law in the vocabulary of merit.
This Part will explore the views of meritocracy invoked by the U.S. Su-
preme Court and explain how adopting a retrospective model can weaken
the disparate impact doctrine. Part III examines models of meritocracy
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used by the courts over time, starting with the birth of the disparate im-
pact doctrine in Griggs v. Duke Power Co.17 and Albemarle Paper Co. v.
Moody.18 The Court originally framed the doctrine as part of a larger view of
meritocracy that was skeptical of casting past achievement as entitlement
to future gain. Part IV describes the shift to a meritocratic model that
does assume such entitlement. The end result is a line of cases—New York
City Transit Authority v. Beazer,19 Watson v. Fort Worth Bank and Trust,20

and Wards Cove Packing Co. v. Atonio21—that increases the procedural
burdens on the plaintiff while reducing those on the defendant. Part V
introduces the statutory amendments of the Civil Rights Act of 1991 and
explains how the Act contributes to the doctrinal confusion. Although the
amendments restored the burdens of proof and persuasion to their proper
places, the now-prevailing retrospective view of meritocracy continues to
undermine disparate impact law. In the concluding section, Part VI, I
challenge the Court’s reliance on a ºawed conception of meritocracy and
recommend a departure from this paradigm.

I.  Background

Title VII of the Civil Rights Act of 1964 makes it an “unlawful em-
ployment practice” for employers with ªfteen or more employees to dis-
criminate on the basis of race, color, religion, sex, or national origin.22

Title VII was expressly intended to further meritocracy. In the debates
prior to its enactment, Senators Case of New Jersey and Clark of Penn-
sylvania (co-managers of the bill in the Senate) issued a memorandum
describing Title VII as an Act designed to ensure that all individuals
would have an equal opportunity to compete for jobs. They emphasized
that Title VII would not stray from the meritocratic model and would
encourage employers to select the most qualiªed applicants: “[Title VII]
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expressly protects the employer’s right to insist that any prospective ap-
plicant, Negro or white, must meet the applicable job qualiªcations. In-
deed, the very purpose of Title VII is to promote hiring on the basis of
job qualiªcations, rather than on the basis of race or color.”23 Politicians
focused exclusively on the value of equal employment opportunities, ig-
noring the issue of equal employment outcomes in the process.

In the years immediately following its enactment, Title VII was in-
voked only in disparate treatment cases—in other words, when employ-
ers discriminated intentionally. Discriminatory intent could be shown by
direct “smoking gun” evidence, such as an employer’s derogatory state-
ments,24 or by circumstantial evidence. The Supreme Court in McDonnell
Douglas Corp. v. Green25 explained the parties’ respective burdens in cases
involving circumstantial evidence: After the plaintiff introduces evidence
to establish a prima facie case of intentional discrimination,26 the burden
then shifts to the employer to present a legitimate, non-discriminatory
justiªcation for its actions. If the employer proffers such a justiªcation,
the plaintiff then has an opportunity to show that the employer’s reason is
pretextual and masks discriminatory motives.27

In 1971, Griggs v. Duke Power Co. changed the face of anti-discrimina-
tion law by introducing the doctrine of disparate impact discrimination
under Title VII.28 This doctrine greatly expanded the grounds on which a
complainant could bring suit under Title VII because it rendered proof of
an employer’s discriminatory intent unnecessary. Essentially, if a plaintiff
can establish a prima facie case of disparate impact by demonstrating an
adverse effect on a protected group, then the employer-defendant must
provide evidence that the practice leading to such a result is justiªed by
“business necessity.”29 Even if the employer is able to do so, the plaintiff
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still may prevail by showing that there were comparable, less discrimi-
natory practices that the employer refused to use.30

An employer may successfully defend itself against a disparate im-
pact claim on the basis of a professionally validated test.31 Such tests must
be “appropriate for the selection of qualiªed applicants for the job in ques-
tion.”32 Three types of validation studies are acceptable. In criterion-related
validation, the testing expert compares performance on the test to per-
formance on the job to determine the test’s reliability. In construct vali-
dation, the testing expert studies the job and then constructs tests based on
her judgment of the skills necessary for the job. Finally, in content vali-
dation, the expert ensures that the test comprises a sample of the work
actually done on the job—such as typing for a typist.33

In theory, validation attests to a strong correlation between the em-
ployer’s tests and success on the job. In practice, however, standardized
tests may serve as a poor measure of merit. Testing itself may favor the
afºuent because, for instance, they are more familiar with written exami-
nations. Those raised in impoverished neighborhoods may possess equal
potential but less opportunity to demonstrate such potential due to inade-
quate schooling or mentorship.34 Validation does not take into account
these socio-economic factors.

The remainder of this Article chronicles the declining force of dispa-
rate impact doctrine in light of a judicial shift in conceptions of meritoc-
racy. After two decades of judicial wrangling over the substantive and
procedural requirements for a disparate impact claim, Congress codiªed
disparate impact doctrine—and much of its confusion—in the Civil
Rights Act of 1991 (“the Act” or “CRA ’91”).35 While the Act rehabili-
tated Griggs to some extent, it did not entirely negate the damaging ef-
fect of the Wards Cove line of cases that narrowly interpreted the doc-
trine.36 Although the Act reversed some consequences of the narrow judi-
cial view of meritocracy, the underlying judicial views and momentum
remain, as does the potential for further weakening the disparate impact
doctrine in the future.37
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II.  Meritocracy Examined

A.  Meritocracy Deªned

1.  Overview

In its broadest sense, “meritocracy” describes a social order in which
individuals are ranked according to some individual worth or merit.38 In
contrast to group-based egalitarian models,39 meritocratic models assume
that ability can be quantiªed, separated from the social context, and at-
tributed to the individual. When operating within this framework, one can
deªne merit in different ways. This is depicted by the Court’s shift from
a prospective deªnition of merit, as evidenced by Griggs and Albemarle,
to a retrospective deªnition, as represented by the Wards Cove line of
cases.40 Whereas a prospective model considers past achievements as
relevant but imperfect proxies for future performance, a retrospective model
accepts badges of success as the equivalent of merit itself.

Although the Court created the disparate impact doctrine under a pro-
spective model of meritocracy, it shortly began to chip away at the doc-
trine’s precepts and shift to a retrospective model.41 As detailed in Part
III, the Court originally established a low prima facie burden for a dispa-
rate impact claim. In Griggs and Albemarle, the Court was skeptical of
placing too much emphasis on past achievements, such as standardized
test scores or high school degrees. By merely showing the adverse effects
of an employment practice, then, the plaintiff could shift the burden to
the employer-defendant to prove that the practice was necessary for, or
related to, the future functioning of the business.42

Beaver, Watson, and Wards Cove abandoned this line of reasoning.
In those cases, the Court adopted a retrospective view of meritocracy and
stopped demanding that the employer justify the challenged practice in
terms of business functions that reverberate into the future. Instead, the
Court began deferring to the justiªcations advanced by the employer.
This shift demonstrates the Court’s aversion to disrupting past allocations
of employment opportunities that may be viewed as entitlements.43 A
more detailed examination of these models will demonstrate why this shift
parallels a decline in the strength of the disparate impact doctrine.
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2.  Retrospective Models of Meritocracy

The retrospective model deªnes merit in terms of past achievements.
In the employment context, prior accomplishments are the equivalent of
merit. The most accomplished applicant has a right to a given position.
Thus, rights in the retrospective model can vest ex ante, without further
analysis relating past achievements to future performance.44 When invoking
the retrospective model, then, courts mediate between conºicting rights
with trepidation: The court must consider both the vested right to the job
beneªt and the statutory rights created by Title VII. As a result, courts
taking a retrospective view may be more concerned with issues of fair-
ness and more preoccupied with the judiciary’s proper role when dis-
rupting the status quo.

A retrospective model often affects legal discourse implicitly. For
example, one may argue that afªrmative action is unfair because it de-
prives the most qualiªed applicant of her right to a position. Such a state-
ment often rests on the retrospective presumption that entitlement to a
job vests on the basis of past accomplishments. Furthermore, when the
judicial or legislative branch deems intervention in employment matters
an improper exercise of judicial or legislative authority, the hidden justiªca-
tion may be that status quo distributions are aligned with rights.45 Ex-
posing the underlying assumptions of retrospective meritocracy may en-
courage dialogue about the adequacy of such a conceptual framework,
compelling its proponents to defend it or admit an unprincipled political
preference for the status quo.

3.  Prospective Models of Meritocracy

Under a prospective model, the person who is best suited for a posi-
tion or limited resource is the individual who would most efªciently use
that position or resource, thereby contributing to the overall productivity
of society.46 From this perspective, job beneªts should be distributed based
on predictions about who will be the most effective and efªcient employee.47

An individual is not entitled to an employment beneªt simply because of
her past accomplishments: “Past performance is not the basis of desert,
but rather a source of evidence about who is now deserving.”48

When comparing rights that have vested under the retrospective model
to more attenuated considerations of efªciency under the prospective model,

                                                                                                                             
44

  This model presumes, of course, that accomplishments can be measured and that
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45
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one can begin to understand how a shift to a retrospective model could
affect the enforcement of Title VII. When, as under the retrospective model,
a court is “faced with a case of pitting claims of right against other claims
of right,” the stakes appear higher than under the prospective model, where
the court must weigh “considerations of productivity against considera-
tions of justice.”49 Under a retrospective model, the judiciary must justify
the role of the court in disrupting the status quo.

The prospective model faces the additional complication of determining
how past accomplishments relate to future success. If past achievements
are merely imperfect proxies, then the model must admit a degree of er-
ror. In the absence of other means of estimating future performance,
however, employers must continue to rely upon credentials.50 For exam-
ple, a law ªrm generally acts prudently in hiring a graduate from a top-
tier law school with straight As over a graduate from a lower-tier law
school with straight Cs. Although some C students from lower-tier schools
may prove to be better lawyers than some A students from top-tier schools,
law ªrms reasonably rely on past achievements as a measure of future
performance.51 The difªculty lies in separating out and eliminating those
predictors that do not comport with the forward-looking goal.

Under the prospective model, predictors can be excluded for (i) inac-
curately measuring ability, (ii) measuring ability that is insufªciently related
to job performance, or (iii) disregarding social context. First, one may argue
that the criteria themselves contain internal ºaws. For example, one may
attack intelligence tests by explaining how cultural biases in the ques-
tions inºuence the results.52 Second, even if one assumes that ability is
accurately measured, the result may not be sufªciently correlated to job
performance. Someone who graduated with straight As from law school
may nevertheless have failed to establish the foundation necessary to be-
come an effective associate or partner. The validation studies detailed in
Title VII and in the EEOC Guidelines provide uniform standards for
analyzing both the accuracy of employment criteria and their relevance to
job performance.53 (The requirement that validation studies be conducted
has decreased, however, as judicial decisions have begun to reºect a ret-
rospective view of meritocracy.)54
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Finally, the prospective model discounts the signiªcance of past
achievements that fail to consider social context and thus inadequately
portray the ability of whole segments of society. For example, the re-
sources that facilitate accomplishment of certain goals may be distributed
unequally:

Suppose it can be shown by empirical research that there are so-
cial groups whose members are generally disadvantaged by the
treatment they receive in education and the job market. Sup-
pose, for instance, that black children generally receive less at-
tention and encouragement in schools than white children of
comparable ability. It would follow that performance to date, in
the form, say, of examination grades received, would under-
represent the potential of members of these groups.55

Under a prospective model, employers might adjust their consideration of
credentials to account for such divergence in opportunity. In this vein, the
prospective model recognizes that egalitarianism overlaps with meritoc-
racy—to some extent, parity in resource allocation, such as universally
adequate public education, is a necessary precursor to a functioning meri-
tocracy.56

The American legal system has been unwilling to fully embrace
this vision of meritocracy because egalitarianism is not a politically ac-
ceptable framework for viewing individual achievements. Instead, as
Section B explains, images of a staunchly individualistic liberal democ-
racy57 prevail in the United States. Temporary transgressions from this
ideal are routinely dismissed as undemocratic or un-American.58

B.  The Centrality of Meritocracy

Judges often invoke ideals of liberal democracy to imply the neces-
sity of a meritocratic system.59 As one scholar put it: “[T]he idea that the

                                                                                                                             
55

  Miller, supra note 32, at 179.
56

  See infra Part VI.
57

  A liberal democracy is a government that provides a realm of privacy in which indi-
vidual autonomy can ºourish. See Roy C. Macridis, Contemporary Political Ideolo-

gies: Movements and Regimes 38–40 (4th ed. 1989).
58

  See infra Part II.B.
59

  My observations about the role of meritocracy in disparate impact law must be con-
sidered in light of two conditions. First, I am charting a judicial trend that may ªnd excep-
tions among individual judges or courts (although such exceptions do not detract from the
resurgence of retrospective views of meritocracy, which in turn parallels the decline of
disparate impact theory). Second, I assume that the judiciary is striving to enforce the law
within the framework of a functioning democracy. Some may argue that references to
meritocracy are simply political and mask a preference for the status quo. In my attempt to
critique the decline of the disparate impact doctrine, I will concede the strongest possible
argument for relying on meritocracy—that democracy mandates it.
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best-qualiªed candidate should be appointed” is “an idea that is widely
held and deeply embedded in the practices of liberal democracies.”60

Liberal democracy presupposes a certain degree of separation be-
tween the individual and the government.61 Many democratic theorists
justify this separation by stressing the importance of the individual as an
autonomous entity that precedes the State.62 The individual is the build-
ing block of the polity; thus, the polity is obliged to respect individual
autonomy by preserving a realm of freedom from the State—making lib-
eral democracy as much a normative as a descriptive model.63

The liberal democratic model can be invoked to suggest that the ap-
propriate role of civil rights law is to bolster a functioning meritocracy.
This argument begins with the premise that government should invade
the realm of privacy only to protect individual autonomy. Any other form
of government intervention purportedly would threaten the realm of the
individual. Whereas government action to protect autonomy furthers lib-
eralism, invading this realm when autonomy is not threatened limits
autonomy and liberalism. The appropriate role of civil rights law, then, is
to bolster autonomy and prevent the attribution of group characteristics to
individual activity—when discrimination causes individuals to be judged
as part of a group, rather than on their own terms, legal remedies are ap-
propriate. Indeed, in the Senate debate over Title VII, Senators Case and
Clark found it necessary to emphasize that the “very purpose” of the legis-
lation was to restore selection based on individual merit.64 This focus on
using civil rights law to ensure that an individual is judged according to her
own merit introduces dialogue about meritocracy into this area of law.

While one may disagree with the argument linking meritocracy to
liberalism, it gives a principled explanation of how and why politicians
and judges emphasize an individual-centered meritocratic model over a
group-based egalitarian model when discussing civil rights. If one begins
with the assumption that individual autonomy is more important to de-
mocracy than is equality, models that focus on group distribution will be
politically unpopular and legally untenable.

III.  The Early Years of Disparate Impact:

Prospective Views of Meritocracy

One must understand the development of the current, dominant model
of meritocracy in order to effectively challenge the model’s underlying as-
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sumptions and revive the disparate impact doctrine. Griggs v. Duke
Power Co., decided in 1971, represents the starting point of disparate
impact theory. To be hired into most departments at Duke Power Com-
pany, prospective employees had to achieve satisfactory scores on two
aptitude tests. For interdepartmental transfers, employees were required
to have either a high school degree or a median high school score on the
standardized tests.65 Black applicants failed both of these requirements at
a signiªcantly higher rate than white applicants. Prior to the effective
date of the Civil Rights Act of 1964, the employer had a longstanding
practice of segregating employees. Black applicants were hired only into
the Labor Department, which offered lower pay and fewer seniority
beneªts than the other departments.66 Once the Civil Rights Act became
effective (on July 2, 1965), the company instituted its high school equiva-
lency requirements.67 Although implementation of the new hiring and
promotion policy at this particular time appears to have been more than a
mere coincidence, the Court noted that the company ªnanced two-thirds
of tuition costs for undereducated employees and decided there was no
proof of discriminatory intent.68

In a radical departure from precedent, however, the Court recognized
a Title VII claim nonetheless. It asserted that the “absence of discrimi-
natory intent does not redeem employment procedures or testing mecha-
nisms that operate as ‘built-in headwinds’ for minority groups and are
unrelated to measuring job capability.”69 The Court justiªed this innova-
tive shift by broadly describing the purpose of Title VII as the removal of
“artiªcial, arbitrary, and unnecessary barriers to employment when the
barriers operate invidiously to discriminate on the basis of racial or other
impermissible classiªcation[s].”70 The Court reasoned that any hiring prac-
tice with a tendency to rank one race above the other is suspect on its
face because individuals of all races have the ability to excel. If the
plaintiff can prove that an employment practice causes an adverse im-
pact, then the burden shifts to the defendant to prove the job-relatedness
or business necessity of the practice.71

In Griggs, the Court based its disparate impact doctrine on a pro-
spective model of meritocracy, describing the test scores as inaccurate (or
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at least insufªcient) proxies for future job performance. Since individuals
of all races have equal potential, the disproportionate racial outcome of
the tests in question made such indicators suspect: “This consequence [of
unequal test results] would appear to be directly traceable to race. Basic
intelligence must have the means of articulation to manifest itself fairly
in a testing process.”72 If the Court had adopted a retrospective model,
drawing the same conclusions would have been more difªcult. For exam-
ple, if the Court had believed the scores themselves were qualiªcations
rather than fallible indicators thereof, it would have been faced with an
entirely different question: Does Title VII make it unlawful to hire white
employees with superior qualiªcations over black employees with infe-
rior qualiªcations? An afªrmative answer to this question would have pri-
oritized egalitarianism over meritocracy, and the Court was unwilling to
take this step: “Congress did not intend by Title VII . . . to guarantee a
job to every person regardless of qualiªcations.”73

The Court further noted in Griggs that deªning merit in terms of
past achievements when resources have been distributed inequitably is
impossible.74 The Court observed, for instance, that black students have
received an education inferior to that received by whites throughout Ameri-
can history.75 Consequently, the Court pinpointed the need for a prospec-
tive model that does not rely solely on past accomplishments:

History is ªlled with examples of men and women who rendered
highly effective performance without the conventional badges of
accomplishment in terms of certiªcates, diplomas, or degrees.
Diplomas and tests are useful servants, but Congress has man-
dated the commonsense proposition that they are not to become
masters of reality.76

This view was supported by empirical evidence in Griggs. Employees
that did not complete the exam or receive a high school diploma still per-
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formed satisfactorily on the job and were promoted at the same rate as
those with “conventional badges of accomplishment.”77

The Court’s description of business necessity and job-relatedness also
alluded to a prospective model of meritocracy. Whereas the retrospective
model assumes that past accomplishments entitle individuals to future
gains, the prospective model assumes that measures of success with an
adverse impact—such as high standardized test scores—are unfair crite-
ria for distinguishing among employees. To successfully argue that the
employment criteria are necessary or job-related, the employer would have
to overcome this countervailing presumption. The Court in Griggs disap-
proved of the employer’s practice of adopting the tests “without mean-
ingful study of their relationship to job-performance ability.”78 The Court
thus set a stringent standard for defendants by suggesting that the rele-
vance of any test to future job performance must be validated.79

The weight of an employer’s burden in asserting a job-relatedness
defense was further explored in Albemarle Paper Co. v. Moody,80 the Court’s
second explication of the disparate impact doctrine. The facts in Al-
bemarle resembled those in Griggs. To be hired or transferred into the
more skilled lines of work in a paper mill—jobs traditionally reserved for
white employees—an individual had to achieve certain scores on two
standardized tests.81 The tests had a disproportionate effect on black ap-
plicants and employees, and thereby established a prima facie case of
discrimination under Title VII. Turning to the defense’s burden, the Court
in Albemarle invoked the EEOC Guidelines to detail the weighty stan-
dards for proving job-relatedness through professional validation studies:

The message of these Guidelines is the same as that of the
Griggs case—that discriminatory tests are impermissible unless
shown, by professionally acceptable methods, to be “predictive
of or signiªcantly correlated with important elements of work
behavior which comprise or are relevant to the job or jobs for
which candidates are being evaluated.”82

Ultimately, in Albemarle, the Court found the employer’s validation studies
to be inadequate.83 Once more, the Court refused to accept tests as legitimate
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badges of success unless they were sufªciently related to future job per-
formance.

Even if an employer could meet the rigorous standards for business
necessity or job-relatedness, the plaintiff still could prevail with a “surre-
buttal.”84 Through this procedure, the plaintiff could refute the employer’s
defense by showing that the employer refused to adopt a less-discriminatory
alternative practice.85 The addition of the surrebuttal reºected the Court’s
skepticism toward employment policies with adverse impacts.

In sum, Griggs and Albemarle created disparate impact law out of a
jurisprudence favoring a prospective version of meritocracy. The Court
adopted a strong presumption of discrimination when an employer held
one racial group to be more meritorious for hiring or beneªts than an-
other group. In the doctrine’s original conception, the Court was skepti-
cal of badges of success, like standardized tests, that imperfectly meas-
ured ability. For example, it noted that socio-economic factors skew the
attainment of credentials. When the result of an employment practice was
a disproportionate effect, then, the Court presumed that the proxy was
inadequate, not that classes of individuals were divergently qualiªed.

IV.  Judicial Reshaping of Disparate Impact:

Retrospective Views of Meritocracy

In a series of cases culminating in Wards Cove in 1989, the Court’s
conceptual framework shifted to reºect retrospective views of meritoc-
racy, thus destabilizing the disparate impact doctrine. By presuming the
legitimacy of credentials based on past accomplishments, a retrospective
model idealizes and upholds the status quo. Having accepted this model,
the Court no longer can discuss the unfair inºuence of socio-economic
factors on achievement; rather, it must assume that badges of success are
distributed “justly”—in other words, on the basis of merit.

New York City Transit Authority v. Beazer,86 decided in 1979, marked
the beginning of the end of a rigorous disparate impact doctrine. The
plaintiffs in Beazer represented a class of past and future Transit Author-
ity (“TA”) employees who had been or would be denied employment be-
cause of their methadone use. As part of its broader narcotics policy, the
TA generally prohibited the use of methadone, a drug prescribed to over-
come a heroine addiction. The plaintiffs argued that this policy had a dis-
parate impact on black and Hispanic workers because “81% of the em-
ployees referred to TA’s medical director for suspected violations of its
narcotics rule were either black or Hispanic,”87 and “63% of the persons
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in New York City receiving methadone maintenance in public programs
[were] black or Hispanic.”88 Yet, in Beazer, the Court was less willing to
attribute racially divergent results to an inaccurate measure of ability than it
had been in Griggs and Albemarle.

By requiring exacting statistical evidence, the Court in Beazer raised
the plaintiffs’ burden when building a prima facie case in Title VII dispa-
rate impact cases. As envisioned in Griggs and Albemarle, a prima facie
case could be established without much difªculty, because the Court as-
sumed that methods of screening job applicants often were mere proxies
for determining merit. Under the prospective model, the Court was quick
to suspect that a proxy was inadequate if there was evidence of a dispa-
rate impact. In contrast, the Court in Beazer moved away from its earlier
skepticism of divergent results in Griggs and Albemarle.

The aforementioned statistics notwithstanding, the Court in Beazer
decided that the evidence was insufªcient to establish a prima facie case
of discrimination against methadone users, even though the prohibition
against methadone use was an explicit facet of the TA’s broader narcotics
policy.89 The Court further opined that the racial composition of metha-
done users in New York City is not indicative of the racial composition of
methadone users in the applicant pool, and thus ignored the likelihood
that the policy itself may have deterred prospective black employees
from applying.90 The Court reached this conclusion despite the fact that,
just two years earlier, it had deemed a study of the applicant pool to be
unnecessary: “The application process itself might not adequately reºect
the actual potential applicant pool, since otherwise qualiªed people might
be discouraged from applying because of a self-recognized inability to
meet the very standards challenged as being discriminatory.”91

Despite precedent accepting a much broader range of statistical evi-
dence, the Court in Beazer demanded data based on the TA’s applicant
pool.92 Such information often is quite difªcult to retrieve, given the lim-
ited number of past employees discharged for methadone use and uncer-
tainty about who might apply in the future. Consequently, this higher statis-
tical standard effectively increased the plaintiff’s burden of proof in es-
tablishing a prima facie case. The tenor of the Court’s holding in Beazer
resonates very differently from its Dothard decision, in which the Court
asserted:
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The plaintiffs in a case such as this are not required to exhaust
every possible source of evidence, if the evidence actually pre-
sented on its face conspicuously demonstrates a job requirement’s
grossly discriminatory impact. If the employer discerns fallacies
or deªciencies in the data offered by the plaintiff, he is free to
adduce countervailing evidence of his own.93

By raising the bar for the complainant’s prima facie case in Beazer,
the Court implied that the exclusion of applicants and employees using
methadone represented “just deserts,” harkening back to the retrospective
model of meritocracy.94 In contrast, the Court in Griggs and Albemarle
had avoided making independent judgments about the appropriateness of
the employer’s tests, and instead had shifted the burden to the defendant.95

Perhaps the seemingly controversial nature of methadone use increased
the Court’s willingness in Beazer to presume the validity of restrictions
in the absence of extremely compelling statistical evidence showing oth-
erwise. Whatever the reason, the end result was the adoption of an im-
posing prima facie burden.

In Beazer, the Court not only increased the plaintiff’s burden in Title
VII disparate impact cases, but it also, in dicta, lightened the employer’s
burden of establishing business necessity to rebut the plaintiff’s prima
facie case.96 Although the Court already had dismissed the plaintiff’s
claim for lack of evidence to establish a prima facie case, the Court went
on to note that the employer easily could have defended its methadone
policy: “[E]ven if [the plaintiff] is capable of establishing a prima facie
case of discrimination, it is assuredly rebutted by TA’s demonstration that
its narcotics rule (and the rule’s application to methadone users) is ‘job
related.’”97 In a footnote, the Court articulated the job-relatedness of the
TA’s policy as serving “legitimate goals of safety and efªciency.”98 This
lenient way of framing business necessity would allow an employer to
conjure up any number of goals to serve as pretexts for employment prac-
tices with discriminatory impact, so long as those “goals are signiªcantly
served” by those employment practices.99 The Court thus eliminated the
defendant’s need to prove that the policies in question are “required” to
attain those goals. The new, lenient standard for business necessity may
be satisªed by a lax causal connection between the policy and the stated
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ends, and it permits those ends to be mere “goals” that may never be
fulªlled. This new conception of business necessity obliterates the link to
future job performance—the linchpin of the prospective model. Such a
deªnition marks a dramatic departure from the Court’s prior understand-
ing.100

In adopting this lower standard of business necessity, the Court im-
plicitly rejected a prospective model of meritocracy by dispensing with
the requirement that a connection between the methadone policy and a
relevant aspect of employment be clearly proven. No such connection to
job performance was established in this case. The defendant claimed the
policy was necessary to ensure that employees could perform safety-
sensitive jobs. Yet, aside from speculations that individuals on metha-
done may experience altered moods, there was no clear evidence linking
methadone use to reduced safety.101 Moreover, the TA excluded metha-
done users from jobs that were not safety-sensitive.102 Effectively, the
Court reversed the presumptions outlined in Griggs and Albemarle. After
Beazer, it would accept the employer’s reasoning as legitimate unless
otherwise proven.

Generally, the complainant’s surrebuttal serves as a safety valve for
overly lenient deªnitions of business necessity. Even if a court allows an
employer to establish “business necessity” based on little more than a
vague connection between a hiring policy and an employment considera-
tion, a plaintiff still may prevail by showing a less-discriminatory alter-
native practice that the employer refuses to adopt.103 This procedural de-
vice was designed to ensure that an employer would be excused only in
cases in which its contested employment practice is essential. In Beazer,
however, the Court disabled the surrebuttal by deeming it limited to dis-
parate treatment cases. As the Court stated in dicta: “The District Court’s
express ªnding that the rule was not motivated by racial animus fore-
closes any claim in rebuttal that it was merely a pretext for intentional
discrimination.”104

The Supreme Court continued to reallocate the disparate impact doc-
trine’s procedural burdens in Watson v. Fort Worth Bank & Trust.105 In
that case, the Court extended application of the disparate impact doctrine
even to those cases in which the employer has “not developed precise and
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formal criteria for evaluating candidates for positions.”106 Yet what is
most relevant about Watson for purposes of this Article is the standard
the Court invoked to arrive at this conclusion. The Watson plurality con-
tinued to increase the weight of the plaintiff’s burden while reducing that
of the defendant.107

As in Beazer, the Watson plurality diverged from Griggs and Al-
bemarle by requiring more than statistical disparities to establish a prima
facie case.108 First, the plurality demanded that the complainant identify
“the speciªc employment practice that is challenged,”109 even though
forcing a plaintiff to isolate one culpable practice out of a web of inter-
related policies might preclude success in complex cases. Second, the
plurality would require the complainant to prove that the policy in ques-
tion “caused the exclusion of applicants for jobs or promotions because
of their membership in a protected group.”110 On the one hand, requiring
proof that a speciªc practice is the “cause” of exclusion exacerbates the
problems enumerated above—plaintiffs are left with the impossible task
of collapsing complex scenarios into simple causal chains. On the other
hand, requiring plaintiffs to demonstrate disproportionate outcome “be-
cause of their membership in a protected group” is tantamount to requir-
ing them to prove disparate treatment.

The requirements of identiªcation and causation were adopted by
the Civil Rights Act of 1991,111 as discussed in the following Part. These
additional requirements demonstrate a contemporary unwillingness, con-
sistent with the retrospective model, to upset the status quo. Congres-
sional and judicial discomfort over allowing the burden to shift to the
employer can be traced back to the assumption that those individuals se-
lected for jobs or promotions are simply the most qualiªed, despite dis-
parate results. In other words, courts are wary of recognizing disparate
impact claims because of the prevailing sense that persons currently oc-
cupying employment positions are somehow entitled to them.

Even if the plaintiff could establish a prima facie case, the Watson
plurality has further impeded the plaintiff’s case by facilitating a relaxed
business necessity defense.112 Directly contradicting seventeen years of
case law, the plurality asserted that the burden of persuasion remains with
the plaintiff through every stage of the case, while the defendant merely has
the burden of producing evidence tending to prove business necessity.113
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This procedural framework operates against the complainant by presum-
ing the existence of a legitimate defense of business necessity. In fact, the
plurality made this presumption quite explicit:

We agree that the inevitable focus on statistics in disparate im-
pact cases could put undue pressure on employers to adopt in-
appropriate prophylactic measures. It is completely unrealistic
to assume that unlawful discrimination is the sole cause of peo-
ple failing to gravitate to jobs and employers in accord with the
laws of chance.114

Once more, the Court chipped away at the initial presumption underlying
the disparate impact doctrine—that policies resulting in disparate impact
ought to be closely scrutinized. Instead, the Watson plurality noted that
once the defendant has “met its burden of producing evidence that its
employment practices are based on legitimate business reasons,”115 the
plaintiff can prevail only by establishing—through the burdens of both
proof and persuasion—that the employer failed to use less discriminatory
practices.116

Additionally, the Watson plurality showed greater deference to sub-
jective criteria used by employers to screen out applicants. The Justices
commented that validation is not possible with subjective criteria: “Some
qualities—for example, common sense, good judgment, originality, am-
bition, loyalty, and tact—cannot be measured accurately through stan-
dardized testing techniques.”117 As a result, professional studies cannot be
required to ªrmly root subjective employment criteria in a prospective
conception of merit. Although subjective practices arguably deserve some
deference, a weak deªnition of business necessity as “job-relatedness”118

leaves employers with no signiªcant burden of production. With such a
lenient standard, employers have the latitude to hire based on subjective
factors unrelated to job performance and then to invent a connection ex
post. The Watson plurality makes the plaintiff herself responsible for re-
vealing and proving such duplicity.

In so doing, the plurality ignored a more appropriate middle ground—a
strong deªnition of business necessity that obligates employers to come
forward with compelling evidence (although not necessarily validation
studies). An understanding of business necessity as true necessity, rather
than mere job-relatedness, would encourage employers to build a strong
record during trial. For example, in cases in which the employer had used
subjective hiring criteria, the employer could present expert testimony, based
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on a study of the work performed, that demonstrated a nexus between
those criteria and the demands of the job. The employer’s experts also
could draw comparisons between the employer’s subjective criteria and
the criteria commonly invoked within the industry for that type of job. A
more demanding standard for business necessity would not require courts
to make independent judgments about the soundness of subjective crite-
ria; rather, it would allow courts to analyze employment criteria with ref-
erence to evidence beyond the employer’s conclusory statements. Nev-
ertheless, the Watson plurality “suggested that the existence of a legiti-
mate business reason might sufªce.”119

The Watson plurality also made the surrebuttal more difªcult for
plaintiffs. The plurality did not follow the dicta in Beazer indicating that
the surrebuttal could be eliminated altogether.120 Instead, the opinion limited
its impact. The Justices noted that courts can consider “the cost or other
burdens of proposed alternative selection devices” to determine if they
would be “equally as effective as the challenged practice in serving the
employer’s legitimate business goals.”121 Furthermore, the Justices in-
structed courts to defer to employers in order to ascertain which practices
are more effective, unless the courts were otherwise directed by Con-
gress.122 Such deference conºicts with disparate impact as envisioned
under the prospective model; it leads to the afªrmation of employment poli-
cies that cause disproportionate results without requiring proof of how
those policies are relevant to the job in question. By not sufªciently chal-
lenging the grounds on which the employer determines who is most
meritorious for hiring or beneªts, the Watson plurality rejected the pro-
spective model.

The Court’s reasoning in Beazer and Watson culminated in Wards
Cove. There, the Court decided that the plaintiffs had not established a
prima facie case by demonstrating statistical disparities in the workplace.
Complainants, a class of “nonwhite cannery workers,”123 contended that
the salmon canneries were violating Title VII by hiring white employees
for higher-paying skilled non-cannery jobs and Filipino and Alaskan Na-
tives for lower-paying non-skilled cannery positions. Although the sta-
tistical evidence was reminiscent of the stratiªed workforce in Griggs,
the Court in Wards Cove continued to be skeptical of statistical evidence,
declaring the evidence insufªcient unless the “pool of qualiªed job ap-
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plicants” or “qualiªed population in the labor force” were used as the
basis for comparison.124 In his dissent, Justice Stevens expressed his dis-
taste for such reasoning: “Turning a blind eye to the meaning and pur-
pose of Title VII, the majority’s opinion perfunctorily rejects a long-
standing rule of law and underestimates the probative value of evidence
of a racially stratiªed workforce.”125

After rejecting the sufªciency of the plaintiffs’ statistical evidence,
the Court dismissed their claim. The Court also went on to agree with the
Watson plurality in dicta. First, the Court declared that plaintiffs must
identify a speciªc employment practice and prove causation to establish a
prima facie case. Second, the Court stated that only the burden of pro-
duction shifts to the defendant in proving business necessity, while the
burden of persuasion remains with the plaintiff at all times. The Court
also made clear that a ªnding of business necessity or job-relatedness
ought to be the norm rather than the exception: “[T]here is no require-
ment that the challenged practice be ‘essential’ or ‘indispensable’ to the
employer’s business for it to pass muster.”126 To underscore the deferen-
tial nature of this standard, the Court renamed the business necessity de-
fense the “business justiªcation” standard.127

Finally, following Watson, the Court reduced the impact of plain-
tiffs’ surrebuttal, describing it as a mode of proving discriminatory intent:

If respondents, having established a prima facie case, come for-
ward with alternatives to petitioners’ hiring practices that reduce
the racially disparate impact of practices currently being used,
and petitioners refuse to adopt these alternatives, such a refusal
would belie a claim by petitioners that their incumbent practices
are being employed for nondiscriminatory reasons.128

Ultimately, the Wards Cove line of cases restructured disparate im-
pact doctrine in accord with an unjustiªably narrow view of meritocracy.
In reallocating the burdens of proof and persuasion, the Court presumed
that employment policies for deciding who deserves to be hired, trans-
ferred, or promoted are legitimate unless proven otherwise. Furthermore,
by upholding employment policies with a disparate impact, the Court
implicitly endorsed a line of reasoning, as presented in The Bell Curve,
that touts racially divergent employment outcomes as justiªable.129 Such
an approach turns a blind eye to underlying social inequalities that make
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attainment of traditional badges of success more difªcult for members of
some groups than for others.

V.  Statutory Amendments: Continued Theoretical Discord

The Civil Rights Act of 1991 purported to revive the disparate im-
pact doctrine. Yet without a change in the visions of meritocracy held by
politicians and judges, lasting reform was doubtful. The Act codiªed ju-
dicial confusion regarding legal terminology and gave the judiciary carte
blanche to continue altering disparate impact law by infusing old terms
with new meaning. Although the legislation mandated a return to pre–
Wards Cove burden-shifting, it nonetheless granted the courts leeway to
alter the substance of the procedural burdens. The past decade has witnessed
the courts’ continued willingness to demand exacting prima facie cases
from plaintiffs while maintaining relaxed standards for defendants. In
other words, recent case law has continued to implicitly embrace the retro-
spective model.

A.  The Civil Rights Act of 1991

Wards Cove sparked a prompt political response that seemed to bode
well for the future of disparate impact law. Soon after Wards Cove was
handed down, Senator Kennedy introduced a bill “[t]o amend the Civil
Rights Act of 1964 to restore and strengthen civil rights laws that ban
discrimination in employment.”130 After two years of contentious political
debate, marked by “wrangling and compromise,”131 the Civil Rights Act
of 1991 was passed.132 The explicit purpose of the Act was “to respond to
recent decisions of the Supreme Court by expanding the scope of relevant
civil rights statutes in order to provide adequate protection to victims of
discrimination.”133 Nevertheless, the extent to which the amendments re-
jected the Wards Cove line of reasoning and strengthened the disparate
impact doctrine is unclear. Indeed, CRA ’91 perpetuates certain trends
from the Wards Cove line, and thus contributes to the decline of the dis-
parate impact doctrine.

Despite the Act’s ambitious goal of reviving disparate impact law,
the two primary changes it effected consisted of narrow reversals of Wards
Cove. First, CRA ’91 established that the burden of persuasion shifts to
the defendant when claiming business necessity or job-relatedness. This
enactment requires a court to presume a lack of business necessity when
the evidence lies in a state of equipoise. Second, the Act reinstated the
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complainant’s surrebuttal “as it existed on June 4, 1989 [the day before
Wards Cove was decided], with respect to the concept of ‘alternative em-
ployment practice.’”134 Presumably, this reinstatement would distinguish
the surrebuttal in disparate impact law from a showing of pretext in dis-
parate treatment law, thus eliminating the confusion in Wards Cove.135

Nevertheless, the Act left Beazer as good law, including its dicta that the
plaintiff should have no opportunity for a surrebuttal if she cannot prove
the defendant’s discriminatory intent.136

Although CRA ’91 preserved certain elements of the disparate im-
pact doctrine as developed in Griggs, the Act’s language also manifests
the enduring inºuence of Wards Cove and its predecessors. In fact, the
Act’s description of disparate impact doctrine incorporates the reasoning
adopted in the Wards Cove line of cases. For instance, CRA ’91 requires
plaintiffs to prove causation and identiªcation in order to establish a prima
facie case; only if “the complaining party can demonstrate to the court
that the elements of a respondent’s decisionmaking process are not capa-
ble of separation for analysis”137 can the complainant proceed without
specifying the employment practice to which the disparate impact may be
attributed. Conspicuously absent from the Act is a discussion of the type
of statistical evidence necessary to establish a prima facie case. This si-
lence can be interpreted as an adoption of the skepticism towards statis-
tics present in Beazer, Watson, and Wards Cove.

Moreover, CRA ’91 contains ambiguous deªnitions of “business ne-
cessity” and “job-relatedness.” The interpretive memorandum138 explains
that business necessity and job-relatedness “are intended to reºect the
concepts enunciated” in Griggs and other pre–Wards Cove decisions.139

But the Act did little to abate the confusion.140 For instance, it provided
that a plaintiff may establish a disparate impact claim if she proves a
prima facie case and the employer “fails to demonstrate that the chal-
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lenged practice is . . . consistent with business necessity.”141 This lan-
guage implies that “business necessity” is not really “necessary” because
the defendant simply must proffer an explanation “consistent with” busi-
ness necessity. The Act avoids using terms that would accord with the
prospective model, such as “essential” or “indispensable,” and thus indi-
cates that the defendant’s rationale must merely be reasonable. Indeed,
recent case law conªrms that statutory vagueness with regard to these terms
enables courts to continue building upon Wards Cove despite the Act’s
stated purpose to the contrary.142

The Act also fails to reference the stringent validation requirements
contained in the EEOC Guidelines, and thus further undermines the stan-
dards established in Griggs and Albemarle. Some scholars have endorsed
this Congressional choice, arguing that the stringent requirements of the
Guidelines could make the justiªcation of hiring criteria excessively difªcult
and burdensome for employers. In this vein, the EEOC’s initial set of
Guidelines (which were developed in 1970 and embraced in Albemarle)
sparked disapproval:

Professional criticism of the 1970 Guidelines has been severe.
The Psychological Corporation, a respected and long estab-
lished developer of psychological tests, has taken the position
that the 1970 Guidelines are “unreasonable, unrealistic and un-
workable.” The Division of Industrial-Organizational Psychol-
ogy of the American Psychological Association . . . has criti-
cized the rigid application of the 1970 Guidelines as leading to
“professionally unrealistic and effectively unattainable require-
ments.”143

Although the imposition of unattainable validation requirements are
cause for concern, that concern must be tempered by the countervailing
need to maintain objective standards for establishing business necessity.
When a vague and weak deªnition of business necessity is coupled with
the absence of provisions for validation studies, the law does not encour-
age a vigorous review of the employer’s proffered reasons for rejecting
particular candidates. Instead, CRA ’91 seems to endorse a retrospective
approach to merit that hesitates to challenge the legitimacy of employ-
ment criteria. Under CRA ’91, business necessity does not require evi-
dence of a link to future job performance. Consequently, the Act reºects
a congressional rejection of the prospective model.
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B.  Federal Case Law Post–CRA ’91

With the procedural bar rising for disparate impact claims, plaintiffs
feel increasing pressure to bring disparate treatment claims.144 This trend
is disturbing given the difªculty of proving discriminatory intent: “Typi-
cally, plaintiffs do not provide courts with ‘smoking gun’ type of evidence
that proves the employer engaged in discriminatory practices against a
protected group.”145

Until courts change the lens through which they analyze disparate
impact cases, the doctrine will be difªcult to revive. The few circuit and
district court cases that have addressed disparate impact claims since
CRA ’91 have afªrmed the continued viability of the Wards Cove Court’s
reasoning and have implicitly rejected prospective notions of meritoc-
racy.

For example, courts today are demanding exacting statistical proof
and relying on the prima facie burden to bar many cases. In Shah v. New
York State Department of Civil Service, the Southern District of New
York held that the plaintiff could not establish a statistically signiªcant
prima facie case by calculating the adverse impact on all minority popu-
lations.146 Yet in cases where one minority group is considered in isola-
tion, courts frequently have dismissed the data because it was derived
from an insigniªcantly small applicant pool. In Chavez v. Coors Brewing
Co.,147 the Tenth Circuit found no disparate impact when one of ªve His-
panic applicants was selected for a specialist position, as compared to
nineteen out of forty-three non-Hispanic candidates. The court reasoned
that “[t]he small number of overall applicants for the senior specialist posi-
tions renders a statistical analysis relatively unhelpful,”148 while conced-
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ing that “the absence of statistics makes plaintiff’s job more difªcult.”149

Such rulings demonstrate that plaintiffs continue to face imposing hur-
dles when using statistics to establish a prima facie case after CRA ’91.150

In a rare situation in which the plaintiff did successfully establish a
prima facie case, the Middle District of Florida blurred disparate impact
with disparate treatment analysis.151 The court held that too few blacks
applied for promotion to the position of ªre captain to determine if the
method for selecting applicants led to disproportionate results.152 When
looking to non-statistical evidence to prove disparate impact, the court
found that the ªre department’s “pattern of past racial discrimination”
could be invoked to establish a prima facie case.153 Due to the high bar the
court set for statistical evidence, the plaintiffs were forced to revert to
evidentiary claims resembling disparate treatment arguments. The court
went so far as to deny the validity of disparate impact claims in the ab-
sence of discriminatory intent: “In the end, a defendant may not be held
liable on a claim of disparate impact on the basis of less evidence than is
required to prove intentional discrimination.”154

Another example of judicial denial of the independent existence of
disparate impact claims is EEOC v. Joe’s Stone Crab.155 Joe’s Stone Crab
had no ofªcial policy excluding women from employment positions, but
between 1950 and 1990 it hired almost no female servers.156 Nonetheless,
the court decided that this unequal outcome was inadequate to establish a
prima facie case of disparate impact because few women had applied and
because the employer had hired women in rough proportion to the appli-
cant pool.157 Aligning itself with Beazer rather than Dothard, the Elev-
enth Circuit refused to accept statistical proof of the disparity between the
qualiªed pool of female servers in Miami and those hired by this par-
ticular restaurant.158 In so doing, the court disregarded evidence that the
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applicant pool was misrepresentative because the restaurant’s tradition of
hiring male servers deterred women from even applying.159 Manifesting a
judicial aversion to challenging employment practices in the absence of
evidence of discriminatory intent, the Eleventh Circuit overturned the plain-
tiffs’ successful disparate impact claim and remanded the case to the trial
court with instructions to consider only disparate treatment.

The Eleventh Circuit conªrmed in Joe’s Stone Crab that the stan-
dards of identiªcation and causation codiªed in CRA ’91 can be insur-
mountable barriers to establishing a prima facie case. First, the court held
that the plaintiffs had failed to identify a speciªc practice. The plaintiffs
pointed to the restaurant’s Old World atmosphere and reputation for dis-
crimination, but the court characterized these elements of the work envi-
ronment as “images,” for which the employer was not responsible, rather
than discriminatory “practices.”160 The court rejected arguments that the
Old World image could be considered a practice or policy (as the restau-
rant’s “preferred” ambience) because that image was not “mandated by
written policy or verbal direction.”161 Second, the court dismissed the claim
that the restaurant’s word-of-mouth hiring procedures or its subjective
hiring criteria caused the disparate impact. The court reasoned that women
were adequately informed of vacancies and interview opportunities through
word of mouth, even if they did not choose to apply. The court disre-
garded the contention that the lack of a public announcement inviting
both men and women to apply may have bolstered the image of Joe’s as a
business that exclusively hired male servers.162 In contrast, the restau-
rant’s near-total forty-year ban on hiring female servers likely would have
satisªed the prima facie burden under Griggs and Albemarle.

If plaintiffs in the post-CRA ’91 world successfully demonstrate the
existence of a disparate impact, the burden of proof in establishing busi-
ness necessity is technically shifted to the defendant. Yet the standard of
business necessity is rarely exacting. In Shah, the New York State Ofªce
of Mental Health (“OMH”) required applicants to have two years of mana-
gerial experience with mental health quality assurance programs to be
eligible for the position of Director of Quality Assurance (“DQA”). DQAs
were required to supervise quality assurance programs, issue policy guid-
ance, and interpret agency policy.163 The Southern District of New York
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accepted the job requirements for this position as an acceptable “judg-
ment decision made by OMH as to the skills necessary to fulªll the duties
associated with the position” without any analysis of how the required
qualiªcations actually were necessary to the job.164 The court’s silence in
this regard reveals a presumption that the employer’s reasoning is legiti-
mate unless proven otherwise—a presumption that harkens back to Wards
Cove. This weak deªnition of business necessity does not link employ-
ment practices to future job performance.

In sum, the trend in recent disparate impact case law is to combine a
stringent standard for the plaintiff’s prima facie case with a lenient re-
view of business necessity to solidify the status quo distribution of em-
ployment opportunities. Lost amidst such reasoning is the prospective
view of meritocracy, which provided the foundation for disparate impact
in the ªrst place. As the retrospective approach to merit continues to
hamstring the disparate impact doctrine, complainants ªnd that they can
only bring successful claims by proving the employer’s intent to dis-
criminate. Reviving disparate impact requires challenging the theoretical
presumptions underlying the judiciary’s present interpretation of Title VII.

VI.  Conclusion: Challenging the Meritocratic Paradigm

The ªrst step toward altering the judiciary’s current reasoning in dispa-
rate impact cases is to reveal its reliance on a faulty paradigm. The most
obvious critique of the retrospective model of meritocracy is that it relies
on circular justiªcations and does not adequately consider social context.
Underlying this argument, however, is a critique of the judiciary’s very
reliance on meritocracy in the ªrst place, and an argument that another
model—such as egalitarianism—ought to be used in its place. In exam-
ining routes for future legal reform, I will address each argument in turn.

First, the retrospective meritocratic model—the linchpin of contem-
porary disparate impact case law—must be rejected. This model is ºawed
because it leaves merit largely undeªned, is impractical, and ignores so-
cial context. First, under a retrospective model, merit is an empty vessel
to be infused with meaning by the employer. Merit becomes a proxy for
status quo distributions, upholding social badges of success without es-
pousing criteria for distinguishing what makes them meritorious. The
effect of the model in practice is judicial deference to employers. Deªning
merit in terms of socially sanctioned qualiªcations precludes an inde-
pendent examination of whether these qualiªcations enable a fair as-
sessment of individuals and, thus, support individual autonomy.165 The
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end result is a model without a unifying principle—a model that cannot
even be called democratic.

Second, the conception of merit as a reward for past actions is im-
bued with theoretical inconsistencies and faces practical constraints.
David Miller explains that considering a job offer as a reward for past efforts
is absurd: “When selecting the best-qualiªed candidate to hold a job, the
employer is not in the business of rectifying a shortfall in the rewards
that person received in previous employment.”166 Miller notes that an in-
dividual already may have been rewarded for past achievement through
previous employment or beneªts. But even if such is not the case, a new
job is “a particularly crude instrument for rewarding past achievement,
since it represents an income stream of indeterminate size, depending on
what the successful candidate chooses to make of it, how long he or she
stays in it, etc.”167 The retrospective notion of entitlement to future posi-
tions is thus riddled with practical difªculties. Judges who describe merit
retrospectively may be using this deªnition because they favor the status
quo rather than because they believe it accurately deªnes merit. Reveal-
ing the judiciary’s reliance on this conceptual framework will force judges
to either defend this position or admit hypocrisy.

Third, the retrospective model applies its theory in a vacuum, ignor-
ing social context. This model blindly assumes that social badges of success,
such as scores on certain standardized tests, are indisputable qualiªca-
tions rather than mere proxies for future potential. This model assumes
that we live in a society where the resources necessary to earn these badges
have been distributed equally. For example, if white children have dis-
proportionate access to mentoring and coaching for standardized tests,
higher test scores among white students would not indicate that these
students are more meritorious, but merely that they have greater access to
resources.168 Yet the retrospective model fails to examine how social ine-
qualities can construct the appearance of merit. Instead, it imparts a sense
of entitlement to those with the greatest resources, thus reinforcing clas-
sism and the status quo. Indeed, some scholars have posited the existence
of two standards for disparate impact—one for blue-collar workers and
another for white-collar employees.169

The ºaws inherent in retrospective meritocracy may prompt the con-
clusion that the judiciary should revert to its prior notion of prospective
meritocracy. Yet reliance on any meritocratic model in civil rights law
precludes broader discussions about purely egalitarian goals. Such a
limitation is unacceptable because, as previously mentioned, egalitarian-
ism may be a necessary precursor to a functioning meritocracy. If une-
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qual access to resources disrupts the accuracy of merit measures, a meritoc-
racy can function properly only after egalitarian programs equalize ac-
cess to resources. In analyzing problems of inequality in the United
States, Cass Sunstein explains:

[C]ivil rights policy should concern itself ªrst and foremost with
such problems as lack of opportunities for education, training, and
employment; inadequate housing, food, and health care; vulner-
ability to crime, both public and private; incentives to participate in
crime; disproportionate subjection to environmental hazards; and
teenage pregnancy and single-parent families. Policies of this
kind suggest a major shift in direction from the more narrowly
focused antidiscrimination policies of the past.170

Temporarily distancing notions of meritocracy from the American
Dream may be necessary until merit can be understood as a concept that
does not disadvantage whole classes of citizens from the outset. Many pub-
lic policies are necessary to this pursuit:

Targeted educational policies, including efforts to promote liter-
acy and Head Start programs, provide promising models. At least
partial successes have resulted from parental leave and “ºex-
time” policies. Certainly, employment-related policies are im-
portant insofar as job increases are closely connected with the
reduction of poverty. In the area of voting rights law, the race-
neutral remedy of cumulative voting might be preferable to ra-
cially explicit approaches.171

In the end, Americans will beneªt from exploring different concep-
tions of the “ideal” society and incorporating favorable aspects into a
mixed model. For example, an egalitarian objective can serve as one of
many considerations in determining who is most meritorious for em-
ployment or job beneªts. An egalitarian model can facilitate the devel-
opment and discussion of broader conceptions of a “fair” society “rather
than merely [a narrow examination of] selection procedures and access to
qualiªcations.”172 A mixed-model vision infuses merit with purposive
meaning: “[W]hat may count as a qualiªcation for a job is constrained in
some way by the aim of preventing people from suffering disadvantage
for which they cannot legitimately be held responsible.”173 In this manner,
a quasi-meritocratic model that relies heavily on egalitarian ends in
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deªning merit has a direct link to justice. Rather than arbitrarily deªning
merit and hoping for just outcomes, this model links the meritocratic
ideal to a larger vision of a just society.

In conclusion, contemporary case law is misguided in its treatment
of disparate impact. Lost amidst the legal jargon is a tenable vision of a
just society. The decline of the disparate impact doctrine can be linked to
the predominance of a retrospective view of meritocracy that does not
stand up to scrutiny. The model lacks a unifying principle, and its en-
forcement of civil rights law is inconsistent with democratic ideals. It
centers around status quo distributions and vests entitlements in those
individuals with the greatest resources. Nevertheless, so long as an alter-
native social order can still be imagined, the current state of the law is
not immutable. Generating debate about a more appropriate theoretical
context for civil rights law may spark judicial and legislative reforms at
both the state and federal levels. A change in judicial perspective, stem-
ming from increased dialogue, may be necessary to revive the full poten-
tial force of the disparate impact doctrine.


