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[T]hough the history of ideas is a history of trial-and-error, even
the errors illuminate the peculiar nature, the cravings, the endow-
ments, and the limitations of the creature that falls into them
.. .; and they may further serve to remind us that the ruling modes
of thought of our own age, which some among us are prone to
regard as clear and coherent and firmly grounded and final, are
unlikely to appear in the eyes of posterity to have any of those
attributes. The adequate record of even the confusions of our
forebears may help, not only to clarify those confusions, but to
engender a salutary doubt whether we are wholly immune from
different but equally great confusions.

—Arthur O. Lovejoy!

I. INTRODUCTION

We Americans, this Article argues, have long suffered from “great con-
fusions.” On the one hand, we champion the ideals of equality and freedom.
Our equality, we declare, is self-evident, as are our inalienable rights to life,
liberty, and the pursuit of happiness. In pledging allegiance to our flag, we
routinely affirm the goals of liberty and justice for all, and many of us would
risk our lives to defend those ideals. We Americans do not tolerate injus-
tice—not on our watch.

Yet history shows us repeatedly betraying those principles. Oppres-
sion and unjust restraints on liberty are robust features of America’s na-
tional historical landscape. The Salem Witch Trials, the Trail of Tears, the
Tulsa Race Riots, and the internment of Japanese American citizens are just
a few relatively localized, short-lived instances of larger, more sustained pat-
terns of systemic injustice.

More generally, our history reveals a set of disconcerting truths. The
first is that every moment of American history evinces vast disparities of
wealth, power, and privilege among groups identified by salient charac-
teristics such as race and gender. The second is that, instead of perceiving
those inequalities as conflicting with American ideals, groups with power
(and often even groups without) have justified and legitimized those dis-
parities with an arsenal of arguments, assumptions, and stereotypes.

The third general truth is that such justifications often fail the test of
time. In hindsight, many of the rationalizations of inequality appear flawed,
sometimes shamefully so. Because today we recognize the motivations and
prejudices prompting our predecessors to rationalize, perpetuate, and even

U'ARTHUR O. LovEJjoY, THE GREAT CHAIN OF BEING: A STUDY OF THE HISTORY OF
AN IDEA 23 (1936).
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expand existing inequalities, we judge their historical actions harshly—as
fundamentally unjust and un-American.?

The final general truth hits closer to home. In America today, similarly
vast disparities of wealth, power, and privilege persist among groups identi-
fied by race, ethnicity, gender, and other salient characteristics. Groups
with power and often those without continue to justify those disparities with
arguments, assumptions, and stereotypes that depict inequalities as natu-
ral or otherwise legitimate, and thus consistent with American ideals. Com-
bining those four truths raises the disconcerting question that motivates
this Article: are we, today, so different? Are existing inequalities evidence of
continuing oppression and injustice that we have merely cloaked in a mod-
ernized system of rationalizations?

If it is true that history repeats itself, then we should be worried. And if,
as social psychologists have shown, we tend to see bias in others but to
miss it in ourselves,* then any affirming presumptions about our exceptional-
ism should be reversed. This Article argues that our generation is not, in
ways that matter, different from those that came before.* The bottles have
changed, but the wine has not. Lest we be judged harshly by future genera-
tions, we should seek out and try to remedy the inequities in our systems
that we condemn our forebears for ignoring or tolerating in theirs.’

2 Looking back, we rarely focus on the fact that the powerful interests promoting those
policies (and often even those oppressed by them) did not perceive the policies as inappro-
priate, much less oppressive, at the time. Instead, we celebrate and associate ourselves with
the leaders who challenged the injustices—George Washington, Harriet Tubman, Susan B.
Anthony, Martin Luther King, Jr—and assure ourselves that those they challenged were
unenlightened, hypocritical, perhaps even malevolent. The oppressors aren’t “us.” We rarely
ask, and perhaps don’t really want to know, precisely how “they” justified practices that
today seem so obviously unjust. It is enough that “we” now know better.

3 See Adam Benforado, Jon Hanson & David Yosifon, Broken Scales: Obesity and Jus-
tice in America, 53 EMORY L.J. 1645, 1660-61 (2004) (briefly summarizing that evidence);
Adam Benforado & Jon Hanson, Naive Cynicism: Maintaining False Perceptions in Policy
Debates (Mar. 16, 2006) (unpublished manuscript, on file with authors) [hereinafter Ben-
forado & Hanson, Naive Cynicism] (reviewing that evidence in detail).

4 0Of course, we are by no means the first to make such a claim. This Article sketches
arguments, to be elaborated in future work, that help explain why the patterns of oppres-
sion repeat. It is a piece of a larger project or legal-theoretic approach—sometimes called
“situationism” or “critical realism”—intended to incorporate into legal theory and the law
the best evidence available about how real humans behave, how they make sense of their
worlds, and what moves them. For more complete introductions to critical realism and defense
of the assertions we make in this Section, see Jon Hanson & David Yosifon, The Situation:
An Introduction to the Situational Character, Critical Realism, Power Economics, and
Deep Capture, 152 U. Pa. L. REv. 129 (2003) [hereinafter Hanson & Yosifon, The Situa-
tion]; see also Jon Hanson & David Yosifon, The Situational Character: A Critical Realist
Perspective on the Human Animal, 93 Geo. L.J. 1 (2004) [hereinafter Hanson & Yosifon,
The Situational Character]; infra note 7 and accompanying text.

> We recognize that terms like injustice and oppression are difficult to define, and that
any definition will depend on how the harmful acts or inequities are understood. Indeed,
such relativism is part of our point. Oppression is not just in the eye, but also in the mind
and motives of the beholder. This Article seeks partially to explain how injustice in our
midst is overlooked, even though we often see it clearly in retrospect. For those who want
it, we offer this working definition of oppression: the intentional or unintentional system-
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This Article attempts to elucidate how our forebears, who were pre-
sumably as devoted to justice and liberty in their times as we are in ours,
failed to condemn behaviors that are today widely viewed as patently op-
pressive, unfair, and even evil. In Professor Lovejoy’s terminology, how
is it that the previous generations’ “ruling modes of thought,” which were
perceived at the time to be “clear and coherent and firmly grounded and
final” are today perceived as “great confusions”? The answer, we believe,
should “engender a salutary doubt as to whether we are wholly immune
from different but equally great confusions.”®

Our argument unfolds in several Parts. Part II summarizes evidence
from social psychology and related fields that helps explain how people
who imagine themselves fair and just routinely blame the victims of in-
equities and excuse the perpetrators or passive observers through “blame
frames.” Because humans crave justice, salient suffering or inequalities acti-
vate an “injustice dissonance” within us. Too often, we alleviate that dis-
sonance, not by addressing the injustice, but by creating an illusion of jus-
tice through assumptions, arguments, or stereotypes about the blamewor-
thiness of the victim. Part IT then describes three powerful blame frames
that have coexisted, while alternating in dominance, throughout American
history: the God frame, the nature frame, and the choice frame.

Part IIT elucidates through a few prominent examples how blame
frames have operated throughout history to relieve our forebears’ injus-
tice dissonances and to perpetuate systems of oppression. The motivated
attributions underlying those blame frames acted to legitimate laws, cus-
toms, and practices that today—with the benefit of hindsight and the lens
of a new frame—are recognized as clearly unjust.

Part IV argues that we suffer an equally great confusion today, but the
injustices that haunt our generation are soothed less by the God and na-
ture frames and more by conceptions of choice. “Choicism” attributes dis-
parities to the preferences and character of individuals and their groups.’
Although choicism purports to be colorblind and non-discriminatory, it is,
unfortunately, just the latest cloak veiling racism and other groupisms while
allowing us to blame victims and excuse non-victims. Part IV, by exam-
ining public reactions to Hurricane Katrina and her aftermath, then shows
how Americans experienced an unusually powerful and intractable injustice

atic creation, maintenance, or exploitation of advantage by a more powerful group over a
less powerful group.

®LoVvEJOyY, supra note 1, at 23.

7”Much of the critical realism literature to date has explored the flaws in and effects of
this particular species of “dispositionism” that is most prominent in today’s culture. See
supra note 4 (describing the critical realist project). “Choicism” encapsulates the assump-
tion, which surreptitiously undergirds our laws and legal theories, that human behavior reflects
a stable set of preferences revealed through a person’s choices. In contrast, critical realism
recognizes the human animal as a situational character who behaves in response to under-
appreciated situational influences within and around her. See sources cited supra note 3
and infra note 8.
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dissonance when the winds, water, and desperation exposed inequalities that
choicism could not readily justify. For at least a moment, Americans
faced what seemed to be strong evidence of racial injustice. Part IV reveals
some of the ways that a set of overlapping and largely camouflaged blame
frames obscured and confused the public discourse regarding Katrina and
the injustice dissonance she wrought.

Finally, this Article argues that only by understanding the sources and
effects of blame frames can we ever hope to end oppression and thereby live
according to the fundamental values we espouse.

II. “PECULIAR . .. CRAVINGS . .. OF THE HUMAN CREATURE™®

We tend to be “mental prisoners of the frame provided to us by
the . . . situation.”
—Massimo Piatelli-Palmarini®

A. The Psychology of Blame-Framing

While injustice is difficult to define,'* it might fairly be described as
an undeserved or unfair allocation of privilege and hardship across indi-
viduals or groups. Renowned social psychologist Melvin Lerner and his
collaborators devoted years to studying how people respond to evidence
of injustice;!" his findings provide insight into the source of our great confu-
sions.

8 This Article is particularly concerned with the tendencies and biases that characterize
our attributions of causation, responsibility, and blame. For further exploration of what
social psychology and related social sciences (as well as market practices) teach about the
“peculiar nature, . . . cravings, . . . and limitations of the human creature,” see Jon Hanson,
Ana Reyes & Dan Schlanger, Attributional Positivism, The Naive Psychology Behind Our
Laws (Apr. 2, 2006) (unpublished manuscript, on file with authors); Hanson & Yosifon,
The Situational Character, supra note 4; see also David Arkush & Jon Hanson, Situating
Emotions (Apr. 21, 2006) (unpublished manuscript, on file with authors); Adam Benforado
& Jon Hanson, The Great Attributional Divide: How Divergent Views of Human Behavior
Are Shaping Legal Policy (Jan. 23, 2006) (unpublished manuscript, on file with authors);
Ronald Chen & Jon Hanson, Categorically Biased: The Influence of Knowledge Structures
on Law and Legal Theory, 77 S. CAL. L. REv. 1103 (2004) [hereinafter Chen & Hanson,
Categorically Biased]; Ronald Chen & Jon Hanson, The Illusion of Law: The Legitimating
Schemas of Modern Policy and Corporate Law, 103 MicH. L. REv. 1 (2004) [hereinafter
Chen & Hanson, [llusion of Law]; Daniel Epps, Jon Hanson & Daniel Tehrani, Free-
dom/Coercion, Public/Private, and Other Categorical Illusions: A Critical Realist Revival
of Legal Realist Insights (Mar. 6, 2006) (unpublished manuscript, on file with authors).

9 MASSIMO PIATELLI-PALMARINI, INEVITABLE ILLUSIONS: HOW MISTAKES OF REASON
RULE OUR MINDs 30 (1994).

10 See supra note 5 (providing a loose definition of “oppression”).

1 See generally MELVIN J. LERNER, THE BELIEF IN A JUST WORLD: A FUNDAMENTAL
DELUSION (1980); THE JUSTICE MOTIVE IN SOCIAL BEHAVIOR: ADAPTING TO TIMES OF
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In a series of experiments, Lerner demonstrated that people crave jus-
tice and, consistent with that craving, actively work to eliminate injustice.
Lerner also discovered, however, that we often satisfy the craving through
troubling means: when alleviating innocent suffering is at all difficult or
complex, people reconceive the victim as deserving the suffering by as-
signing negative characteristics to her. In a typical experiment,'> subjects
were told they were observing a study of learning techniques. As the sub-
jects watched, a volunteer learner appeared to suffer painful shocks as pun-
ishment for incorrect answers. One group of subjects was offered a choice
either to reassign the learner to a different study with positive reinforce-
ments (monetary rewards) for correct answers, or to allow the punishing
electric jolts to continue. A second group of subjects was given no reassign-
ment option—they could only observe helplessly as the learner apparently
continued to be shocked for incorrect answers. Afterwards, the subjects
were questioned about the person who had supposedly been shocked.

The first group, which had the easy, officially sanctioned option of
ending the victim’s suffering, typically opted to do so."® That should be un-
surprising; after all, what kind of person would not put a stop to undeserved
suffering? In a later debriefing, subjects in that first group tended to de-
scribe the learners as likeable, innocent victims of shocks who deserved
to be reassigned to a positive reinforcement environment. But the second
group of subjects, who were not given an option to end the learner’s suf-
fering, took a less obvious path to justice. Rather than describing the learner
as an innocent victim worthy of sympathy and compensation, these sub-
jects tended to disparage and blame the victim. “The sight of an innocent
person suffering . . . motivated people to devalue the attractiveness of the
victim in order to bring about a more appropriate fit between her fate and
her character.”'

Lerner’s results powerfully illustrate two ways in which individuals
cope when witnessing suffering: we stop the injustice, or we justify it by
conceiving of the victim as a person who actually “deserves” to suffer. Thus
is revealed one of the sources of our great confusion: we abhor, not injus-
tice, but the dissonance that perceived injustice creates within us."> Put an-

ScArcITY AND CHANGE (Melvin J. Lerner & Sally C. Lerner eds., 1981).

12 See Melvin J. Lerner & Carolyn H. Simmons, The Observer’s Reaction to the “In-
nocent Victim”: Compassion or Rejection?, 4 J. PERSONALITY & Soc. PsycHoL. 203 (1966).
Our account of the experiment comes mostly from the summary provided in Melvin J.
Lerner & Dale T. Miller, Just World Research and the Attribution Process: Looking Back
and Ahead, 85 PsycHoL. BuLL. 1030, 1031-32 (1978).

13 See Lerner & Miller, supra note 12, at 1031 (“[M]ost subjects took advantage of this
opportunity to compensate the victim.”).

41d. at 1032. Lerner and Miller cite numerous additional studies replicating this attri-
bution of blame to harmed individuals. See id. at 1050-51.

15 Although there are several psychological tendencies behind injustice dissonance, this
Article, for simplicity, treats it as a subcategory of cognitive dissonance. For an overview
of cognitive dissonance and its effects, see Hanson & Yosifon, The Situational Character,
supra note 4, at 107-12.
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other way, it is not justice that we crave so much as the perception of justice.
And that craving can often be satisfied far more easily by changing our
perception of the victims than by acknowledging and addressing the un-
derlying unfairness.

Lerner’s experiment also reveals two attributional elements that very
commonly and effectively validate the dissonance-reducing illusion. First,
victims are viewed as deserving of their suffering or disadvantage—we
“blame the victim.” Considerable evidence suggests that we preserve our
favorable self-images by attributing responsibility to the harmed individuals,
in extreme cases dehumanizing them as demons, beasts, or brutes.'® Sec-
ond, non-victims (in this case, the subjects in Lerner’s experiment) are
perceived as innocent—we “excuse the non-victim.”'” Harmful or unequal
outcomes are more tolerable when the individuals or groups that produce,
passively observe, or somehow benefit from the harm or harm-causing activ-
ity (the perpetrators, beneficiaries, or bystanders) are perceived as inno-
cent.'s

Lerner’s subjects disparaged the victim only when they believed them-
selves powerless to change the victim’s suffering.!” When they could end
the shocking easily, they did so. But absent a readily available, script-
sanctioned alternative, subjects perceived themselves to have no say over
the larger situation. They were simply observers. Of course, that percep-
tion was also the product of powerful role schemas and motivated reason-
ing. The subjects could have at least attempted to stop the shocking by ob-
jecting to the experiment, refusing to participate, complaining to the so-
cial scientist or the university, calling the police, or even intervening physi-

16 See MIKA HARITOS-FATOUROS, THE PSYCHOLOGICAL ORIGINS OF INSTITUTIONAL-
1ZED TORTURE 175-79 (2002); MARTHA KNISELY HUGGINS, MIKA HARITOS-FATOUROS &
PHiLIP G. ZIMBARDO, VIOLENCE WORKERS: POLICE TORTURERS AND MURDERERS RECON-
STRUCT BRAZILIAN ATROCITIES 255-57 (2002); see also SAM KEEN, FACES OF THE ENEMY:
REFLECTIONS OF THE HOSTILE IMAGINATION passim (1986) (providing evidence of that
tendency in twentieth-century war propaganda).

17 For related social psychological evidence regarding the effect of different types of
excuses, see Dale T. Miller, Disrespect and the Experience of Injustice, 52 ANN. REV. Psy-
CHOL. 527, 537 (2001); see also Bernard Weiner, James Amir Khan, Valerie S. Folkes &
Julie A. Verette, An Attributional Analysis of Excuse Giving: Studies of a Naive Theory of
Emotion, 52 J. PERSONALITY & Soc. PsycHoL. 316, 316-24 (1987).

18 “Crediting the process” (or “blaming the process”) provides a sometimes alternative,
other times complementary mechanism to legitimate (or delegitimate) unequal outcomes.
As Dale Miller has summarized, “[p]rocedural justice refers to the fairness of the methods,
mechanisms, and processes used to determine outcomes as opposed to the fairness of the
outcomes themselves.” Miller, supra note 17, at 528. Thus even apparently unfair outcomes
associated with a procedure or process that is perceived as legitimate—for example, the
free market—are generally perceived as just. For an overview of how markets and market
outcomes were legitimized (and how governmental and regulatory processes were dele-
gitimized) in the late twentieth century, see Chen & Hanson, Illusion of Law, supra note 8,
at 5-33.

19 See Lerner & Simmons, supra note 12, at 204 (“The other required element is that
the observer is powerless to help the victim—given that he acts within the rules of the system
in which the event takes place.”).
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cally to end the shocking.? Instead, subjects accepted the “situation” defined
by the experiment as appropriate, perhaps even inevitable, adopting their
role as mere “participants” who could only follow instructions and choose
among presented options.*!

Lerner’s experiment indicates just how ready we are to short-circuit
potential perceptions of injustice. When behavior that causes harm is per-
ceived as normal—part of the script, the way things are, the plan, nature,
or an act of God—that behavior is less likely to be viewed as blamewor-
thy than is abnormal behavior. In a related phenomenon, we often deem
“omissions” that produce suffering far less culpable than “acts” that lead
to similar suffering. For example, some parents are reluctant to vaccinate
their child if the vaccination has some mortality risk, even if the risk of
death from foregoing the vaccination is substantially greater.”> Similarly,
some people have argued that hurricanes should not be seeded, even if
seeding would likely reduce the storm’s expected damage.” An unseeded
hurricane is perceived as an act of nature or God, to which blame does not
generally attach. But a person or institution that actively seeded a hurri-
cane would likely be considered responsible for the actual harm that hur-
ricane caused. Thus risks “caused” by salient individual action (choosing
the vaccine or seeding a hurricane) are perceived as worse than the greater
risk posed by inaction (the virus or the flooded city).

When individual action is salient, we see choice (and sometimes in-
tent*) and attribute causal responsibility accordingly, but where individuals
fail to act, the omissions tend to fade into the surrounding situation.” Policy
and policy analysis reflect that omission bias. For example, pharmaceuti-

20 If such reactions seem far-fetched, that may reveal less about their merits than about
the strength of the common attributional perception. Upon learning of similar experiments
by Stanley Milgram, many students judge such reactions to be entirely appropriate and desir-
able—though, in practice, they were disappointingly rare. For review, see Hanson & Yosi-
fon, The Situation, supra note 4, at 150-53, 168, 173.

2l In other words, subjects generally did not question the legitimacy of the process. See
supra note 18. A small minority of subjects, however, “condemned the experiment” in written
comments; those subjects “exhibited much less rejection of the victim.” Lerner & Sim-
mons, supra note 12, at 209.

22 See Jonathan Baron & Ilana Ritov, Reference Points and Omission Bias, 59 ORGAN-
IZATIONAL BEHAV. & HUM. DECISION PROCESSES 475, 476 (1994).

2 See R. A. Howard, J. E. Matheson & D. W. North, The Decision to Seed Hurricanes,
176 SciENCE 1191, 1197 (1972).

24 Indeed, the threshold for attributing intent is often very low. See Roderick M. Kramer,
The Sinister Attribution Error: Paranoid Cognition and Collective Distrust in Organiza-
tions, 18 MoTIVATION & EMoOTION 199, 207-08, 219-20 (1994).

2> As Dan Kahneman and Dale Miller have illustrated, that is true in part because “it is
usually easier to imagine oneself abstaining from actions that one has carried out than
carrying out actions that were not in fact performed.” Daniel Kahneman & Dale T. Miller,
Norm Theory: Comparing Reality to Its Alternatives, 93 PsycHOL. REv. 136, 145 (1986). It
may be true also because people rarely are motivated to look for the possible causal link
between our “normal” behavior and the suffering to which it contributes. See, e.g., David
B. Sugarman, Active Versus Passive Euthanasia: An Attributional Analysis, 16 J. APPLIED
Soc. PsycHoL. 60 (1986) (describing the effects of that tendency in attitudes toward
euthanasia).
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cal companies have never been held liable for failing to produce vaccines,
but have sometimes been liable for the harm caused even by vaccines
whose dangers are unavoidable.? Tort law traditionally has been reluctant
to impose responsibility for doing nothing” and generally imposes no
duty to rescue. Thus, the “sunbather who watches a child going under the
waves has no duty to dive in the water, throw her a life ring, or even no-
tify a nearby lifeguard.”?®

Similar techniques shield the legal regime itself from responsibility.
As Philip Bobbitt and Guido Calabresi have argued, lawmakers engage in
legitimating subterfuges to avoid explicitly making “tragic choices” that
would cause suffering or death.? Policies ostensibly pursuing some justified
end, but having untoward consequences for some groups, typically are
viewed less as actions causing harm than as situationally excused omis-
sions.

Of course, a purported goal need not be the actual motivation for an
act or a policy in order to have the absolving effect. Often a “cover story”
need not be very strong to justify harmful conduct. In the Lerner experi-
ment, the subjects without a salient choice to end the shocking (the second
group) could more easily excuse themselves from blame than the subjects
who were presented an alternative. The “optionless” subjects took cover
behind their assigned roles in an ostensibly valuable, scientific inquiry.
Stopping the experiment would have required affirmative, abnormal ac-
tions—going against the flow. In part because no one expects such actions to
be taken, no blame attaches to not taking them. And in part because such
omissions would be blameless, no one acts.?!

% John K. Iglehart, Compensating Children with Vaccine-Related Injuries, 316 NEw
ENG. J. MED. 1283-88 (1987); see also Reyes v. Wyeth Labs., 498 F.2d 1264, 1295 (5th
Cir. 1974).

27 According to the Restatement (Second) of Torts:

The origin of the rule lay in the early common law distinction between action and
inaction, or “misfeasance” and “non-feasance.” In the early law one who injured
another by a positive affirmative act was held liable without any great regard even
for his fault. But the courts were far too much occupied with the more flagrant
forms of misbehavior to be greatly concerned with one who merely did nothing,
even though another might suffer serious harm because of his omission to act.
Hence, liability for nonfeasance was slow to receive any recognition in the law.

RESTATEMENT (SECOND) OF TORTS § 314 cmt. at 116-17 (1965).

28 JosEPH W. GLANNON, THE LAw oF TorTs 199 (2d ed. 2000). In the circumstances in
which individuals can be held responsible for their omissions, liability usually depends
upon a more evident causal link or some broken script or schema—a person fails to take
“ordinary” or “customary” levels of care or has a “special relationship” with the individual
in need. See Hanson, Reyes & Schlanger, supra note 8.

2 GUIDO CALABRESI & PHILIP BOBBITT, TRAGIC CHOICES passim (1978).

3 For example, despite a strong, if somewhat surprising, demonstrated causal link be-
tween corn subsidies and the obesity epidemic, most lawmakers reject the relevance of that
link for future policy. See Benforado, Hanson & Yosifon, supra note 3, at 1791-95 (sum-
marizing the evidence and reactions to it).

3'The most famous version of Stanley Milgram’s experiment provides particularly
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Two recent experiments illustrate just how little “cover” is needed to
abdicate responsibility for others’ misfortune. The first experiment reveals
how people exploit “moral wriggle room” when choosing between two out-
comes of a game: one allocating a reward equally between two parties,
and the other providing the test subject a slightly greater reward while dra-
matically reducing her partner’s payoff.*> When the payoffs for both par-
ties were immediately visible to the subjects, the vast majority of subjects
chose the equitable outcome over the self-interested one. In a variant of the
experiment, subjects were initially shown only their own potential payoffs,
but could see how each option would affect their partners by pressing a
simple “reveal button.” Strikingly, roughly half the subjects opted to main-
tain their easily cured ignorance in order to help rationalize taking the
self-interested option.* Inequality, the experiment suggests, is as easy to
justify as a button is not to click.

Similar lessons emerged in a second study examining, not experimental
games, but the chilling moral quandary of corrections officials “whose
job may require taking a human life in the process of applying the legally
sanctioned death penalty.”** In addition to coping by “blaming the victim,”
the study found numerous institutional procedures designed to excuse the
executioner by, for example, fractionalizing the prerequisite tasks. As part of
a group, a team, or a shared project, we can maintain our favorable self-
image by imagining ourselves to be just one component in a bigger situa-
tion over which we have no control. One San Quentin execution team mem-
ber, who during his career had strapped down the legs of some 126 re-
cipients of lethal injections, stressed “I never pulled the trigger . ... I wasn’t
the executioner.”® As the study concluded, “[t]o negate moral self-sanctions,
executioners do not focus on the taking of life, but rather seek solace in
the dignity of the process and in the view that condemned killers have a
bestial aspect to their nature and executing them will protect the public.””*

Those two elements together—(1) perceiving the victim as deserving
(blaming the victim) and (2) perceiving bystanders or beneficiaries as inno-
cent (excusing the non-victim)—combine to create the perception of, and
satisfy the craving for, justice.”” This two-sided tendency evinces what has
been dubbed the “ultimate attribution error:”* when bad things happen to

compelling evidence of that tendency. See Hanson & Yosifon, The Situation, supra note 4,
at 152-54 (describing that experiment and some of its implications).

32 See Jason Dana, Roberto A. Weber & Jason Xi Kuang, Exploiting Moral Wriggle
Room: Behavior Inconsistent with a Preference for Fair Outcomes (Sept. 24, 2004), http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=400900.

3 Ignorance may not always be bliss, but it does at times have its rewards.

3 Michael J. Osofsky, Albert Bandura & Philip G. Zimbardo, The Role of Moral Dis-
engagement in the Execution Process, 29 Law & Hum. BEHAV. 371 (2005).

3 1d. at 385.

% Id. at 386.

37 Crediting the process also helps justify the outcome. See supra note 18.

3 See, e.g., Scott T. Allison & David M. Messick, The Group Attribution Error, 21 J.
EXPERIMENTAL Soc. PsycHoOL. 563 (1985); Miles Hewstone, The “Ultimate Attribution Er-
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other groups or their members, we tend to attribute their misfortune to their
dispositions (for example, bad character or choices); when our groups or
their members harm others, we tend to attribute our behavior to situational
forces beyond our control.*® Bad people do bad things, good people do good
things, and all “people get what they deserve.”*

Recent research provides a more refined understanding of those ten-
dencies and their causes and effects. John Jost and his collaborators have
discovered that a threat to the stability or legitimacy of existing arrange-
ments (“system threat”) leads most people—including those disadvantaged
by the system—to defend the status quo through legitimizing attributional
schemas.*' Because we crave a just system, we justify systematic inequal-
ity and suffering by vulnerable groups through power-affirming attributions.
Indeed, many people, particularly those most unsettled by injustice disso-
nance, embrace whole ideologies that seamlessly meld all evidence of ine-
quality or suffering into situational obscurity.” But ideology does more
than simply help justify others’ suffering. In explaining how “ordinary
people” can become perpetrators of harm, social psychologist Philip Zim-
bardo notes the power of “[p]resenting an acceptable justification, or ration-
ale” Experimenters call such rationales the “cover story” because they
“cover up the procedures that follow, which might not make sense on their
own.”* The real-world equivalent of the cover story is known as an ideol-
ogy . ... By this account, ideologies reflect subconscious motivations
or cravings as much as or more than they reflect reason or logic.®

To alleviate the subconscious discomfort of injustice dissonance, we
often engage in significant self-deception.* When we cannot evade evidence

ror”? A Review of the Literature on Intergroup Causal Attribution, 20 EUR. J. Soc. Psy-
cHOL. 311 (1990).

3 The ultimate attribution error is a group-based version of a more general attribu-
tional bias. When applied on an individual basis, it is known as the actor-observer bias. See
E. E. Jones & Richard E. Nisbett, The Actor and the Observer: Divergent Perceptions of
the Causes of Behavior, in ATTRIBUTION: PERCEIVING THE CAUSES OF BEHAVIOR 79 (E. E.
Jones et al. eds., 1972); Hanson & Yosifon, The Situation, supra note 4, at 157 n.110 (pro-
viding a brief summary).

40 Lerner & Miller, supra note 12, at 1030.

41 See, e.g., John T. Jost & Orsolya Hunyady, The Psychology of System Justification
and the Palliative Function of Ideology, 13 EUR. REvV. Soc. PsycHoL. 111 (2002). For a
brief overview, see Hanson & Yosifon, The Situational Character, supra note 4, at 102-05.

4 For a recent overview, see John T. Jost & Orsolya Hunyady, Antecedents and Conse-
quences of System-Justifying Ideologies, 14 CURRENT DIRECTIONS IN PsycHOL. Sc1. 260
(2005). For a more general description of some sources of relatively situationist and dispo-
sitionist ideologies, see Benforado & Hanson, supra note 8.

4 Philip G. Zimbardo, A Situationist Perspective on the Psychology of Evil: Under-
standing How Good People Are Transformed into Perpetrators, in THE SOCIAL PSYCHOL-
0GY OF GooD AND EvIL 21, 28 (Arthur G. Miller ed., 2004).

“Id.

4 See sources cited supra notes 39—-40; see also Jack Glaser, Intergroup Bias and In-
equity: Legitimizing Beliefs and Policy Attitudes, 18 Soc. JusT. REs. 257 (2005); Hanson &
Yosifon, The Situational Character, supra note 4, at 73-75 (describing the role of moti-
vated reasoning as revealed through social psychology and social cognition studies).

4 See generally Benforado & Hanson, Naive Cynicism, supra note 3 (describing the



2006] Justifying (Racial) Injustice in America 425

tarnishing our positive self-conceptions, we invoke counterexamples that
reaffirm our worth, even if they are “completely unrelated to the counteratti-
tudinal behavior.”*’ Thus, generalized self-affirmation can mollify the disso-
nance created specifically by our participation in, or complicity with, some
sort of harm or suffering.

This Article’s primary thesis is that motivated attributions—including
the ultimate attribution error, the omission bias, and system-justifying attri-
butions—produce a distorting frame that allows us to perceive justice in
the face of oppression, coercion, and injustice. This blame frame shields
us from ugly truths and, in part for that reason, perpetuates them. Like a
hybrid of Lieutenant Kaffee and Colonel Jessep in A Few Good Men, part
of us claims to “want the truth,” but another part “can’t handle the truth.”*
Without knowing it, we construe our situation in a way that affirms our
behavior, thereby giving us a “truth” we can handle. Consequently, we fail
to recognize that the “liberty and justice for all” we celebrate in this country
has been, and continues to be, more or less an illusion. That is our great
confusion.

B. “The Errors Illuminate”

American history has generated a series of natural experiments in
which the American tolerance for injustice has been tested. We have many
times occupied a position analogous to that of Lerner’s experimental sub-
jects. As Americans watched, a vulnerable person or group was subjected to
shock-like “punishment”; in response, we either condemned the treatment as
an injustice requiring redress or, more commonly, made attributions justi-
fying the cruelty.

In the exceptional situation, where it is easy to compensate the victim
and punish the perpetrator, the case for redress has been quite strong.
Wrongs have been rectified when the victims were manageably few, when
we perceived them to be like “us,” and when those responsible for the mis-
treatment were viewed as a small number of “bad apples.” Similarly, when
the applicable schema encourages us to see the victims as particularly sym-
pathetic (e.g., innocent children) and the cause as particularly salient (e.g., a
sexual predator) and beyond the victim’s control, the desire to assist and
compensate the victims and, if appropriate, punish the injurer can be in-

cognitive gymnastics we undertake to maintain our affirming views).

417Z1vA KunDA, SociaL COGNITION: MAKING SENSE OF PEOPLE 221 (1990). As Claude
Steele noted, “In ego defense, people are concerned with the big picture . . . . It is the war,
not the battle, that orients the system.” Claude M. Steele, The Psychology of Self-Affirmation:
Sustaining the Integrity of the Self, in 21 ADVANCES IN EXPERIMENTAL Soc. PsycHoL. 261,
289 (Leonard Berkowitz ed., 1988).

“ A FEw GooD MEN (Sony Pictures 1992).
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tense. In short, the simpler and more satisfying the result, the more likely
we are to act to restore justice.

But in most situations, power-affirming attributions supplant, or at
least temper, our urge to rectify: the victims are blameworthy, those respon-
sible for the injuries are innocent, and the outcomes are just. Throughout
history, Americans have employed the same blame frame in natural ex-
periments that Lerner (and others) documented in laboratory experiments.
Before returning to illustrate a few of those examples in Part III, we sketch
several patterns of power-affirming attributional techniques used to legiti-
mate oppression across different historical periods in the United States.*

Much as with Lerner’s subjects, Americans’ basic attributional frame-
work for justifying inequalities or suffering has been to blame the vic-
tims and excuse the non-victims. Outcomes are just in that the powerful
are rewarded for their exemplary dispositions while the victims pay the
price for their wayward dispositions. In narrative form, the blame frame of-
ten sounds something like this:

“We,” who should be advantaged, are acting, if at all, through good
intentions, exemplary dispositions, and in accordance with situ-
ational forces larger than us.® “They,” because of their aberrant
dispositions interacting with or resulting from those same forces,
should suffer or be further disadvantaged or separated from us and
should not receive our assistance.

That basic blame frame has been fleshed out in various incarnations,
which have at times vied for dominance, but have nonetheless managed
to coexist, often peacefully, throughout most of American history.”® Among
the most successful renditions are the following:

4 Limited space here permits us to present only abridged support for our claims re-
garding the whole of American history. We hope in future work to elaborate with more de-
tailed analysis and evidence.

0 Note that the limited (and often motivated) attentiveness to “situation” described
here is not equivalent to “situationism” as we mean that term. Typically, the situational factors
that are considered are limited to the most salient ones (a phenomenon that we call naive
situationism), and once those limited situational influences are plausibly addressed, the
dispositionist presumption returns. In addition, a disadvantaged individual or group is often
given some initial allowance for lacking information on which to make preference-satisfying
choices. However, once such information has been provided, the playing field is presumed
level and dispositionist attributions reemerge. See Benforado & Hanson, Naive Cynicism,
supra note 3, at Pt.III (describing the process of attributing disposition more thoroughly).

> Because they satisfy the same underlying psychological craving, these attributional
schemas typically, though not always, complement one another and operate cumulatively
or interdependently. Individuals select among or combine schemas, depending on factors
such as how successfully the schemas satisfy subconscious motives (e.g., simplicity, clo-
sure, justice), harmonize with existing, activated schemas, hold up in the face of changing
evidence, environments, and experiences, or serve the interests of the most powerful groups,
and how vigorously and effectively those schemas are promoted or challenged.
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The God/devil schema (“God frame”): Under this frame, outcomes re-
flect not individual choices, but the presence or absence of God’s grace/will/
plan, or, more menacingly, the possessive influence of the devil or other de-
monic forces. A person’s behavior and place in society are evidence of
his godly or ungodly disposition.> When those in power act to advantage
their group but harm (or fail to help) others, the God schema excuses such
actions as a situationally determined aspect of God’s will or plan, beyond
the control of the most powerful mortal.

The evolution/nature/biology schema (“nature frame”): Under this
frame, outcomes are dictated not (only) by the divine, but (also) by certain
genes or inherited qualities. This hereditary baggage makes a person “fit”
or “unfit,” where fitness is measured either generally or specifically for par-
ticular roles, activities, or spheres. The expression of determinative genes
is evidenced in people’s behavior, wealth, and living conditions; their place
in society reveals their position in nature’s hierarchy. And when those in
power act to advantage their group, while harming others, those actions are
situationally excused as consistent with nature’s laws and desirable evo-
lutionary processes.

The markets/preference-, personality-, or character-based choice
schema (“choice frame” ). According to this narrative, outcomes reflect the
choices of individuals, which in turn reflect the individualized preferences
(or perhaps character) of each person or group. People’s behavior, wealth,
living conditions, and position in society reveal their preferences, tastes,
identities, and ability to make good choices. When those in power act to
advantage their own group but harm others, the choice frame excuses those
actions as situationally determined by market forces or autonomous indi-
viduals’ votes or choices—any other outcome would impede or ignore the
preferences of people entitled to choose for themselves.

God. Nature. Choice. Although each schema frames the human ani-
mal differently, they all rely upon, or purport to emerge from, a normatively
effective and legitimate mechanism or process—one invisible hand or an-
other. Because the mechanism is cloaked in some ultimate touchstone of
truth—be it divine inspiration, science, or market success—good and valu-
able are sorted from bad and costly, and any misgivings about the fair-
ness of outcomes are allayed.”

32 Despite originating outside the individual, God or Satan are not “situational” forces
as we mean the term, because the fate of the individual under the schema is still perceived
as the result of a single or a small number of significant forces inside the person that move
her. See supra text accompanying note 50 (describing naive situationism). By a situationist
source, we mean a multiplex of (typically) non-salient factors (not currently part of the domi-
nant dispositionist attributional schemas) within and around a person that influences the per-
son’s behavior. See Hanson & Yosifon, The Situational Character, supra note 4, passim.

33 Other possible sources of authority include economics, common-sense or traditional
understandings, reason or logic, the text of some document, or the teachings of some indi-
vidual.

Although they sometimes claim to be scientific, attributional meta schemas tend to be
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Individually and collectively, those power-affirming blame frames and
others like them> have served to justify systemic inequalities and suffer-
ing.” They have rendered palatable many customs, laws, and institutions
that we Americans might otherwise have branded oppressive.* Operating
largely subconsciously, blame frames are our secret palliative—a coping

tautologically based on either false or non-falsifiable assumptions. While often operating
contemporaneously to legitimate particular outcomes, different schemas nonetheless may
be in logical conflict with one another. Blame frames gain traction not because they are
themselves proven or coherent, but because they satisfy common cravings for reasons,
closure, simplicity, and our self-affirming, group-affirming, and system-affirming motives.
See Chen & Hanson, Categorically Biased, supra note 8, at 1174-211; Hanson & Yosifon,
The Situational Character, supra note 4, at 95-135; Benforado, Hanson & Yosifon, supra
note 3, at 1658-68.

> Additional blame frames that often overlap and coexist with those discussed above
include the following:

The history/custom/tradition/precedent schema (the “traditional values frame”): Out-
comes reflect the extent to which individuals or groups comply with or deviate from his-
torical lessons, practices, and values that are leading (or led in some prior golden age) to
progress and idealized behavior.

The healthy/normal versus diseased/deviant schema (the “normalcy frame”): Outcomes
reflect the extent to which individuals or groups have a normal/healthy constitution, or a
diseased/deviant constitution.

The culture/leader schema (the “culture frame”): Outcomes reflect the merits of a group’s
presumed basic, shared disposition (often called “culture”); salient differences in dress,
language, music, customs, and so on are manifestations of the underlying cultural or lead-
ership problem for the disadvantaged group. The more powerful and advantaged groups
enjoy the rewards of their superior cultural norms and institutions, while disadvantaged
groups must find a way to change their culture (or leaders) to conform with the dominant
culture or accept their oppressed role.

3 It is worth noting here that even when a meta schema glorifies disadvantaged groups
and derogates the advantaged groups, it still often has the effect of legitimating the status
quo. See Aaron C. Kay, John T. Jost & Sean Young, Victim Derogation and Victim En-
hancement as Alternate Routes to System Justification, 16 PsycHoL. Sci. 240, 240-46
(2005).

¢ The blame frames, particularly when taken together, are virtually indomitable. A chal-
lenge must overcome both of the attributional elements (the advantaged “us” are excused
and the disadvantaged “them” are to blame), and all substitutable blame frames simultane-
ously. Often, attacking one frame merely makes a substitute frame that equally legitimates
existing arrangements appear more moderate, sensible, and palatable in comparison. See
infra Part IV.A.3 (describing some of the interactions among blame frames).

Furthermore, there are numerous defensive tactics available to powerful groups who seek
to protect existing arrangements: presenting “choices” between seemingly conflicting blame
frames to elide examination of the dominant framework itself; appealing to in-group asso-
ciations and out-group threats; creating attributional ambiguity; denigrating situationists or
other critics; co-opting critics and criticism; accepting some criticism as subtypes; accept-
ing the criticism but denying the existence of any manageable solution; and accepting
criticism and then proposing an illusory or short-lived solution. Thus, absent a major crisis,
it is nearly impossible for non-affirming situationist attributions to gain much momentum.
See Chen & Hanson, Categorically Biased, supra note 8, at 1131-216, 1228-33 (describ-
ing the role, effect, and stability of schemas); Benforado & Hanson, Naive Cynicism, supra
note 3, at Part III (summarizing the ways in which existing knowledge structures are main-
tained); see also supra Part I1.A (describing the psychological forces that encourage people
to embrace blame frames).

Even those disadvantaged by blame frames tend to accept them—particularly when a
challenge would seriously question the legitimacy of the system. See supra note 41 and ac-
companying text.
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mechanism for times when the dissonance between reality and ideals threat-
ens to overwhelm what we so desperately wish to see. It is these persis-
tent, pervasive, and robust blame frames that make our great confusion pos-
sible: they minimize the chasm we otherwise would have to face between
our shared experiences and our common, deeply held values of “liberty,”
“justice,” and “equality.””’

III. “THE CONFUSION OF OUR FOREBEARS”

Locating evil within selected individuals or groups carries with
it the “social virtue” of taking society “off the hook™ as blame-
worthy; societal structures and political decision-making are ex-
onerated from bearing any burden of the more fundamental cir-
cumstances that create racism, sexism, elitism, poverty, and mar-
ginal existence for some citizens.

—Philip Zimbardo®®

This brief Article cannot hope to present a thorough account of op-
pression in America. Instead, we offer a sample of illustrations showing how
the basic blame frames have lessened the dissonance of this nation’s most
salient group-based injustices. Precisely because they are widely acknowl-
edged today, this Part focuses on notorious examples of systemic oppres-
sion against Native Americans and African Americans. Our challenge is
to understand how the subjugation was rationalized at the time, making it
palatable to ostensibly justice-seeking Americans.

A. Native Americans

The injustice dissonance posed by the domination of “others” existed
even before this country’s colonial origins. Although scholars disagree on
exactly how many Native Americans occupied the “New World” when
Columbus set out in 1492, there is no dispute that the following four centu-
ries witnessed the systematic dislocation, segregation, annihilation, and
impoverishment of millions, with the indigenous population eventually
dwindling to roughly 400,000.* As Tocqueville observed in the early nine-
teenth century:

7 In theory, attributional schemas could be applied to absolve disadvantaged groups of
responsibility and justify helping them. That, in practice, they are not helps to reveal the moti-
vations underlying those blame frames.

8 Zimbardo, supra note 43, at 25.

% See Russell Thorton, Population: Precontact to the Present, in ENCYCLOPEDIA OF
NORTH AMERICAN INDIANS 500, 500 (Frederick E. Hoxie ed., 1996).
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[T]he European is to the other races of men what man in general
is to all animated nature. When he cannot bend them to his use
or make them indirectly serve his being, he destroys them and
makes them, little by little, disappear before him. The Indian races
melt away before the presence of the European civilization as
the snow before the rays of the sun.®

Historians have noted that European Americans used legitimating at-
tributions to justify this “melting away” of Native Americans. In particu-
lar, the God frame and nature frame were integral in excusing the non-
victims and blaming the victims. The Christian settlers “had a mission, a
divinely appointed ‘Errand into the Wilderness’” to “fulfill[ ] an evident
purpose of God.”®! In granting the Virginia Company a charter to colonize
the territory in 1606, the King urged the propagation “of Christian Relig-
ion to such people, as yet live in darkness, and miserable ignorance of the
true knowledge and worship of God, and may in time bring the Infidels
and Savages living in those parts, to human civility .. ..”® “[T]he Pil-
grims . . . were certain that God had elected them to salvation and to the
establishment of a model community to be emulated by the rest of the
world. They expected the Native Americans to conform, to fit into that
larger scheme of things.”®® The colonists, in other words, viewed themselves
as complying with divine situational forces.

In contrast, the colonists saw the “Infidels and Savages” according to
a variety of overlapping, dispositionist stereotypes, which grew increas-
ingly disparaging the clearer it became that the natives were rejecting the
newcomers’ customs and resisting their expansions. Invoking the God
frame in their frustration, “the Puritans branded . .. [the Indians] disci-
ples of the devil.”* Their savagery was characterized not just by demonic
possession, but also by a sub-human nature. European colonists, includ-
ing William Bradford, William Hubbard, and Mary Rowlandson, “repeat-
edly contrasted their humanity with the Indians’ animality.”®> John Un-
derhill, for instance, wrote that the Indians “run up and down as roaring

% ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA VOLUME 1, at 339 (Knopf 12th
ed. 1976).

¢l Richard Slotkin & James Folsom, Introduction to SO DREADFUL A JUDGMENT: PURI-
TAN RESPONSES TO KING PHILIP’S WAR, 16761677, at x, 11 (Richard Slotkin & James Fol-
som eds., 1978).

02 THE FIRST CHARTER OF VIRGINIA, Apr. 10, 1606.

3 JAMES S. OLsoN & RAYMOND WILSON, NATIVE AMERICANS IN THE TWENTIETH
CENTURY 33-34 (1984) (citations omitted).

% Id. at 34 (explaining that this condemnation resulted from the Indians’ “refus[al] to
cooperate”). In a widely popular narrative, Mary Rowlandson repeatedly noted the unset-
tling connection between her Indian captors and the devil, at one point writing: “I may say,
without abuse|[ ] [that they are] as black as the devil.” MARY ROWLANDSON, THE NARRA-
TIVE OF THE CAPTIVITY AND RESTORATION 52 (University Press, John Wilson and Son
1903) (1682).

% JoN T. COLEMAN, Vicious: WOLVES AND MEN IN AMERICA 32 (2004).

’ <
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lions . . . compassing all corners of the country for a prey, seeking whom
they might devour.”® Those authors thus “cut their adversaries down to
[the] level of brutes, while reassuring themselves of their superiority as hu-
mans.”®’

To the industrious Calvinists, the Indians’ work habits provided fur-
ther evidence of their inferiority. According to one historian, “nearly every
description of the Indian character [by European American commenta-
tors] contained a standard reference to their (especially male) perverse
laziness.”®

Such dispositionist stereotypes made it easy to wage war against the
Indians and blame them for their own suffering. Indeed, insofar as the colo-
nists perceived the Indians to be a threat to their lives, their beliefs, and
their budding civilization, it was difficult to imagine a choice other than
war. In the 1590s, Alberico Gentili, Regius Professor of Civil Law at Ox-
ford and one of “England’s most prominent legal theorists” wrote “that
Europeans could lawfully wage war against normatively divergent peoples
who violated Eurocentrically conceived natural law.”® After all, Indians
practiced “sins ... contrary to human nature, and . .. [recognized] as such
by all except ... brutes and brutish men. And as against such men . . .
war is made as against brutes.”’® Given how the God and nature frames so
easily justified active aggression toward Native Americans,”" it was a small
step to justify the less deliberate, but no less devastating, spread of Euro-
pean diseases. Following a massive smallpox epidemic in the early seven-
teenth century, for instance, “the Puritans applauded the deaths of thousands
of Native Americans as the will of God.””

In the eighteenth and nineteenth centuries, the westward expansions
of the new nation “brought mass destruction to the American Indian popula-
tion.””® But the legitimating frames remained largely intact under the doc-
trine of “Manifest Destiny,” which “saw the Indian’s decline as an inevi-
table consequence of his racial and cultural weakness and the white man’s

% Id. (citing John Underhill, Newes From America (London, 1638)).

71d.

% Calvin Martin, Ethnohistory: A Better Way to Write Indian History, 9 W. HisT. Q.
41, 50 (1978).

% ROBERT A. WILLIAMS, JR., THE AMERICAN INDIAN IN WESTERN LEGAL THOUGHT
194-96 (1990).

70 ALBERICO GENTILI, DE JURE BELLI LiBRrI TRES 122 (J. Rolfe trans., 1964), quoted in
Williams, supra note 69, at 196; see also H. C. PORTER, THE INCONSTANT SAVAGE 354
(1979) (noting that “we might lawfully make war against the savages of Virginia” is the
thesis of A Good Speed to Virginia, published in 1609).

"l See, e.g., Phil Bellfy, Savage, Savages, Savagism, in ENCYCLOPEDIA OF NORTH AMERI-
CAN INDIANS, supra note 59, at 568, 569 (“The Native Americans’ defense of their home-
land in the face of English encroachment was transformed by the English notion of savag-
ism into an assault on civility and Christianity. As with the Spanish, the English colonists
found in the notion of savagery a justification for their own imperial ambitions.”).

2 0LsoN & WILSON, supra note 63, at 34.

73J. T. MORIARTY, MANIFEST DESTINY: A PRIMARY SOURCE HISTORY OF AMERICA’S
TERRESTRIAL EXPANSION IN THE 19TH CENTURY 5 (2005).
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vigor.””* It was “our manifest destiny to overspread the continent allotted
by Providence for the free development of our yearly multiplying mil-
lions.””

Because of the power of our blame frames, the Native American vic-
tims were blamed and the European American non-victims were cele-
brated:

“We,” who should be advantaged, are acting, if at all, through good
intentions, exemplary dispositions, and in accordance with situ-
ational forces larger than us. “They,” because of their aberrant dis-
positions interacting with or resulting from those same forces,
should suffer or be further disadvantaged or separated from us and
should not receive our assistance.

B. African Americans
1. Justifying Separate but Unequal’™

During much of the time that Native Americans were being forced
out of our young nation, an African slave population was being forced in.
By the nineteenth century, the southern United States had developed one
of the largest slave societies in the world.” As the transport of human
cargo and America’s “peculiar institution” proceeded without interruption
for two centuries, the God and nature frames continued to be the primary
sources of our “great confusion.””®

Some antebellum proponents of slavery believed that God created dif-
ferent “types of mankind” as separate and unequal. Africans, in this tell-
ing, were descendants of the Biblical figure Ham, son of Noah and the
first black man. Africans were thus “cursed by God for all time to atone
by servitude for Ham’s sin of dishonoring his father.””

74 Slotkin & Folsom, supra note 61, at 19.

7> John Louis O’Sullivan, Editorial, U.S. MAG. & DEMOCRATIC REV., July—Aug. 1865.

7 Many of this Section’s themes are elaborated in Hanson & Yosifon, The Situation,
supra note 4.

775 AFRICANA: THE ENCYCLOPEDIA OF THE AFRICAN AND AFRICAN AMERICAN EX-
PERIENCE 195 (Kwame Anthony Appiah & Henry Louis Gates, Jr., eds., 2d ed. 2005).

78 Initially, Europeans viewed slaves as prisoners of war, criminals, or heathens whose
enslavement was a justified alternative to execution. GEORGE M. FREDRICKSON, WHITE SuU-
PREMACY: A COMPARATIVE STUDY IN AMERICAN AND SOUTH AFRICAN HIsTORY 71-72
(1981). Pigmentation initially played only an indirect confirming role. Because the English
generally associated the color black with evil, filth, and misfortune, they were precondi-
tioned to react negatively to the appearance and culture of the African people. See id. at
73-74.

7 JoHN R. HOWARD, THE SHIFTING WIND: THE SUPREME COURT AND CIVIL RIGHTS
FROM RECONSTRUCTION TO BROWN 40 (1999). That script allowed a Georgia court in 1853
to deny that free Blacks had the ability to be citizens, stating “that the social and civil deg-
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It was not just that Africans deserved enslavement. Those who pro-
moted or benefited from slavery deserved their privileged status, and were
advancing civilization and God’s plan.® Indeed, the slave trade promised
to transform barbarous heathens into civilized Christians: “Principles of
Christianity thus legitimated the system of slavery in the eyes of the slave
owners, who could convince themselves they were doing good by enslav-
ing Black people.”®!

In the eighteenth and nineteenth centuries, the nature frame’s influ-
ence grew. With science growing in stature, political and social ideas shifted
to place more emphasis on the equality of all “men.” As those political
conceptions gained momentum, so did the injustice dissonance from con-
tinued racist oppression. To relieve that dissonance, the nature frame re-
sponded with a proliferation of “scientific” fields devoted to studying physi-
cal variation across groups and developing categories of humanity according
to ancestry, biology, and race.®” Eventually, caste-like distinctions between
“white” and “black” emerged, providing a new type of justification for slav-
ery.®

Thomas Jefferson, author of the Declaration of Independence and slave-
holder, likely felt the injustice dissonance acutely.* He found comfort, how-
ever, in seemingly scientific observations regarding the intellectual, physi-
cal, and emotional inferiority of Africans:

In general, their existence seems to participate more of sensation
than reflection. To this must be ascribed their disposition to sleep
when abstracted from their diversions, and unemployed in labor.
An animal whose body is at rest, and who does not reflect, must
be disposed to sleep of course . ... It is not against experience

radation, resulting from the taint of blood, adheres to the descendants of Ham in this coun-
try, like the poisoned tunic of Nessus . ...” D. Marvin Jones, Darkness Made Visible: Law,
Metaphor, and the Racial Self, 82 Geo. L.J. 437, 463 (1993) (quoting Bryan v. Walton, 14
Ga. 185, 198 (1853)). A further religious justification for slavery was that Jesus appears
never to have explicitly condemned slavery, although it existed during his lifetime. See
FREDRICKSON, supra note 78, at 80.

80 FREDRICKSON, supra note 78, at 72.

8 MARGARET L. ANDERSEN & HOWARD F. TAYLOR, SOCIOLOGY: UNDERSTANDING A
DIVERSE SOCIETY 454 (4th ed. 20006); see also Christian Sundquist, Critical Praxis, Spirit
Healing, and Community Activism: Preserving a Subversive Dialogue on Reparations, 58
N.Y.U. ANN. Surv. AM. L. 659, 667 (2003) (“Rather, it was not until the widespread en-
slavement of Africans by the Europeans that the myth of Black inferiority was created, and
justified by Christianity, in order to protect the economic spoils of slavery against moral
attacks.” (citing JoHN HOPE FRANKLIN & ALFRED A. Moss, JR., FROM SLAVERY TO FREE-
DOoM 53 (1988))).

82 FREDRICKSON, supra note 78, at 141-42.

83 Id. at 85.

8 Hanson & Yosifon, The Situation, supra note 4, at 312.
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to suppose, that different species of the same genus, or varieties
of the same species, may possess different qualifications.®

Following Jefferson’s lead, several pseudo-sciences merged with the per-
sistent notions of Social Darwinism in the nineteenth century to lend sci-
entific credence to a conception of whites as a species distinct from, and su-
perior to, blacks.%

One of the founders of “anthropometry,” Cesare Lombroso, advanced
the theory that apes had evolved and were responsible for “the emergence
of the black race and, from it, the yellow, and finally the white.”® Samuel
George Morton gained renown with his hypothesis that races could be
ranked through physical measurements, particularly of brain size.*® Mor-
ton claimed to find considerable empirical support for his theory, which
was widely believed. Indeed, the Charleston Medical Journal called Morton
the South’s “benefactor . . . [in] giving to the negro his true position as an
inferior race.”®

Such nature-based distinctions supported the Supreme Court’s dis-
missal of Dred Scott’s appeal for freedom in Scott v. Sanford.”® Empha-
sizing the framers’ original intent, Chief Justice Taney concluded that indi-
viduals of African descent—be they slaves or “free”—were not entitled to
the rights and privileges of American citizenship and thus could not bring
suit in federal court.’’ In surveying cultural and legislative history, Taney
divined a continuity of opinion that made no distinction “between the free
negro or mulatto and the slave, but this stigma, of the deepest degradation,
[fixed] upon the whole race.”®> Despite the legal changes declaring some
free in name, the natural order of things remained fixed, consigning the
entire race to “a subordinate and inferior class of beings, who had been sub-
jugated by the dominant race” and thus “had no rights or privileges but
such as those who held the power and the Government might choose to
grant them.””® To Taney, the intergroup distinctions seemed natural and im-

85 Thomas Jefferson, Notes on the State of Virginia, in THOMAS JEFFERSON: WRITINGS
123, 265-66, 270 (Merrill D. Peterson ed., 1984).

8 Darwinian theories provided fodder for competing evolutionary schools to rational-
ize their shared racism. See STEPHEN JAY GouLD, THE MISMEASURE OF MAN 69-73
(1981).

87 CESARE LOMBROSO & GUGLIELMO FERRERO, CRIMINAL WOMAN, THE PROSTITUTE,
AND THE NORMAL WoMAN 17 (Nicole Hahn Rafter & Mary Gibson trans., 2004).

8 See id.

8 See id.

% See Scott v. Sandford, 60 U.S. 393 (1857). They even appeared to inform Abraham
Lincoln’s racial conceptions. See GOULD, supra note 86, at 35.

o1 See Scott, 60 U.S. at 403; see also MARK E. BRANDON, FREE IN THE WORLD:
AMERICAN SLAVERY AND CONSTITUTIONAL FAILURE 112 (1998).

92 See Scott, 60 U.S. at 409.

% Id. at 404-05. Taney explained the abolition of slavery in some states as the result of
a logical, pragmatic decision based on economic realities arising from the physiological
limitations of African Americans, rather than shifting views of rights or racial equality. See
id. at 406-07.
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mutable. Only by understanding African Americans’ fixed dispositions,
Taney argued, could the words of the founders who declared that “all men
are created equal . . . endowed by their Creator with certain unalienable
rights” be reconciled with actions that would have otherwise been “utterly
and flagrantly inconsistent with the principles they asserted.”* Or, in our
terms, the otherwise evident injustice could be legitimated only by accept-
ing a credible blame frame.

Along with the God, nature, and other schemas® came a set of basic
caricatures: refined and exaggerated stereotypes that reinforced the image
of blacks as naturally inferior and destined for subordination to their white
guardians.” Developed throughout the antebellum period, these types—
including the coon, the pickaninny, the mammy, the tom, and the sambo—
have since been reinforced in diverse ways and continue to “form a kind
of cultural barometer of the racial climate of the past 150 years.””’

The coon stereotype depicts blacks as lazy and shiftless. The pickan-
inny portrays black children as dirty, animalistic creatures with mussed
hair and bulging eyes. Neither the coon nor the pickaninny was capable of
self-government, and both were subjugated for their own good.* In contrast,
the mammy, tom, and sambo were thought to have fully embraced their

% See id. at 410.

% Other frames contributed to the defense of slavery. For instance, after signing the
Fugitive Slave Act, President Millard Fillmore justified the status quo with the situational
forces of custom, precedent, and the threat posed to the union:

God knows that I detest slavery, but it is an existing evil, for which we are not re-
sponsible, and we must endure it, and give it such protection as is guaranteed by
the Constitution, till we can get rid of it without destroying the last hope of free
government in the world.

ROBERT J. SCARRY, MILLARD FILLMORE 181 (2001) (citation omitted); see also DoN E. FE-
HRENBACHER, THE SLAVEHOLDING REPUBLIC: AN ACCOUNT OF THE UNITED STATES GOV-
ERNMENT’S RELATIONS TO SLAVERY 233 (2001). President James Buchanan had taken a
similar position. See JAMES A. RAWLEY, RACE AND PoLITICS: BLEEDING KANSAS AND THE
CoMING OF THE CIVIL WAR 141 (1969).

Additionally, the choice frame seems to have helped reduce the injustice dissonance
slavery created. Since slavery brought “benefits”—Christianity, civilization, freedom from
the dangers of “savagism,” and the comforts of being taken care of—blacks were imagined
to at least have impliedly consented to enslavement. Because Africans were dispositionally
ill-equipped to make choices in their own best interest, whites had the burden of choosing
on their behalf. Defenders of slavery asserted that most slaves seemed quite content with
servitude—so how could the institution be considered oppressive? See KENNETH M. STAMP,
THE PECULIAR INSTITUTION: SLAVERY IN THE ANTE-BELLUM SOUTH 86 (1956). See gen-
erally Hanson & Yosifon, The Situation, supra note 4, at 319-21 (describing the role of
“choice” in justifying slavery).

% George Fitzhugh, a slavery proponent and celebrated Southern polemicist wrote that
“[the Negro] is but a grown up child, and must be governed as a child, not as a lunatic or
criminal. The master occupies towards him the place of parent or guardian.” GEORGE F1TZ-
HUGH, SOCIOLOGY FOR THE SOUTH, OR THE FAILURE OF FREE SOCIETY 83 (1854).

97 JAN NEDERVEEN PIETERSE, WHITE ON BLACK: IMAGES OF AFRICA AND BLACKS IN
WESTERN POPULAR CULTURE 152 (1992) (quoting ETHNIC NoTIONS (Marlon Riggs 1987)).

% ETHNIC NOTIONS, supra note 97.
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fortunate roles. The mammy, a dark, overweight, non-threatening character,
was idealized for her domestic abilities; she was religious, superstitious,
sexless, and above all, loyal;” and she was both eager to serve her surro-
gate white family and somewhat detached from her own. The tom was the
male counterpart to the mammy.'® With the same dark skin and child-like
smile, he worked in the fields or around the plantation as a cook or butler.
Usually weak or old, he was also deeply loyal,'” somewhat dependent, and
ever appreciative of the care his master provided. The sambo predated the
tom, but was similarly docile and loyal. While the tom was older and dedi-
cated to his work, the sambo was young, “care free and irresponsible . . .
quick to avoid work while reveling in the easy pleasures of food, dance, and
song.”'? The sambo was vulnerable, easily frightened, and unable to care
for himself.'”® These caricatures, and the expectations and self-fulfilling
effects they generated, helped slaveholders individually and collectively
to justify slavery and to maintain it, particularly in reaction to the grow-
ing abolitionist movement. Slaves were presented as living in their natural
and ideal condition—cared for by their owners and ill-equipped for free-
dom.'%

Again, our blame frames made the victims blameworthy while excusing
the rest of us:

“We,” who should be advantaged, are acting, if at all, through good
intentions, exemplary dispositions, and in accordance with situ-
ational forces larger than us. “They,” because of their aberrant dis-
positions interacting with or resulting from those same forces,
should suffer or be further disadvantaged or separated from us and
should not receive our assistance.

2. Justifying Separate but Equal

As white Southerners’ situation changed following the Civil War, they
continued to dispositionalize blacks. But the blame frames evolved to fit
the needs of whites, who faced heightened anxieties about the potential
for “black retaliation for two centuries of enslavement, dispossession, corpo-

% See BARBARA CHRISTIAN, BLACK WOMEN NOVELISTS: THE DEVELOPMENT OF A
TRADITION, 1892-1976, at 11 (1980).

100 See ETHNIC NOTIONS, supra note 97.

101 See DONALD BOGLE, ToMs, COONS, MULATTOES, MAMMIES, & BuUCKs: AN INTER-
PRETIVE HISTORY OF BLACKS IN AMERICAN FILMs 4-7 (1994).

102 ETHNIC NOTIONS, supra note 97.

103 Id

104 See Stephanie Yarborough, Ethnic Notions, in ENCYCLOPEDIA OF BLACK STUDIES, at
234, 234-35 (Molefi Kete Asante & Ama Mazama eds., 2005).
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real and psychological cruelty, and social and familial fragmentation.”!®
Following their loss in the Civil War, Southerners also needed to justify
laws and practices that would legitimate separation and inequality while
still passing constitutional muster. Jim Crow’s “separate but equal” cus-
toms and laws were just the ticket.

The post-bellum fears, needs, and constraints contributed to a new,
more menacing caricature of the Negro: the brute, a “monstrous beast,
crazed with lust.”'® Much as the Native American brutes had been seen
“compassing all corners of the country for a prey, seeking whom they might
devour,”!%” the Negro brute was seen as “a fiend, a wild beast, seeking whom
he may devour.”!® This new caricature of black men as raging, rapacious,
and threatening clashed head-on with the antebellum images of blacks as
childlike, happy, and loyal. Emancipation destroyed that loyal, docile sam-
bo, transforming the “good darkie” into the “brutish negro.” Because that
“horrible creature” wandered free, “when a knock is heard at the door, [the
Southern woman] shudders with nameless horror.”'® Science was again in-
voked to make sense of nature’s laws:

A lurid and detailed account of the supposed susceptibility of all
Negroes to “sexual madness” was published in a respected journal,
Medicine, in 1903. “In the increase of rape on white women,”
wrote Dr. William Lee Howard, “we see . .. evidence of racial
instincts that are about as amenable to ethical culture as is the
inherent odor of the race.” The physiological bases of the prob-
lem, Howard contended, was “the large size of the negro’s pe-
nis” and the fact that he lacked “the sensitiveness of the termi-
nal fibers which exists in the Caucasian.” It followed, therefore,
that “the African’s birthright” was sexual madness and ex-
cess.!0

The brute caricature served several legitimating purposes. Looking
backwards, he justified slavery, proving in retrospect that the peculiar
institution had been precisely the right antidote to the African’s natural
savagism.''" In the present, the evolving caricature helped to justify the

105 JERROLD M. PACKARD, AMERICAN NIGHTMARE 41 (2002).

106 George T. Winston, The Relations of Whites to the Negroes, XVIII ANNALS AM.
Acabp. PoL. & Soc. Scr. 105, 109 (1901).

107 See supra text accompanying note 66.

108 GEORGE FREDRICKSON, THE BLACK IMAGE IN THE WHITE MIND 276 (1971) (quot-
ing Francis Butler Simkins, Ben Tillman’s View of the Negro, 3 J. S. HisT. 166 (1937)).

109 Id. at 278 (citations omitted); see Winston, supra note 106, at 109 (“The black brute is
lurking in the dark, a monstrous beast, crazed with lust. His ferocity is almost demoniacal. A
mad bull or a tiger could scarcely be more brutal.”).

110 FREDRICKSON, supra note 108, at 279 (citations omitted).

1 “Slavery, it was argued, had Christianized blacks and restrained their baser tenden-
cies, but freedom had resulted in a rapid reversion toward barbarism.” Cary D. WINTZ,
BLACK CULTURE AND THE HARLEM RENAISSANCE 10 (1996); see also GEORGE M. FREDER-
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emerging form of de facto slavery and accompanying violence that de-
veloped to replace de jure slavery.''> As long as black men posed a threat
to white women, the case for segregation and subjugation would remain
strong. Finally, the brute image justified the chief extralegal means of keep-
ing blacks in their place after the Civil War: large-scale individualized
violence, typified by lynching.

Those trends have been attributed generally to underlying “economic
distress and political frustration.”'”®* Fearing socioeconomic competition
from freed blacks and an upheaval in the southern social hierarchy, whites
used lynching as the violent counterpart to Jim Crow segregation and dis-
franchisement to preserve the antebellum state of power relations.!"* To-
ward that end, lynching served at least three main functions beyond the
punishment of an alleged offense:

[Flirst, to maintain social order over the black population through
terrorism; second, to suppress or eliminate black competitors for
economic, political, or social rewards; and third, to stabilize the
white class structure and preserve the privileged status of the white
aristocracy.'"

Although exact numbers are not clear, even conservative estimates
suggest that at least 3500 African Americans were lynched during the late

ICKSON, THE ARROGANCE OF RACE: HISTORICAL PERSPECTIVES ON SLAVERY, RACISM, AND
SociAL INEQUALITY 176 (1988) (“The conservative image of blacks as perpetual children
who would be content to remain in their ‘place’ as useful menials was thus displaced in the
collective mind of the white South by the image of the beast-rapist who needed to be held
down by force as he degenerated toward extinction.”).

112 A debt servitude system of sharecropping replaced formal slavery, and new laws
known as the Black Codes restricted the civil and legal rights of former slaves. The Black
Codes formed the precursor to the systematic segregation and discrimination of the Jim
Crow System. See PACKARD, supra note 105, at 42.

113 FREDERICKSON, supra note 111, at 177.

114 STEWART E. ToLNAY & E. M. BECK, A FESTIVAL OF VIOLENCE: AN ANALYSIS OF SOUTH-
ERN LYNCHINGS, 18821930, at 19 (1992). The basic approach to social control became more
sophisticated with the advent of so-called race riots, violent white romps through black
neighborhoods, at the turn of the century. See WINTZ, supra note 111, at 9 (explaining that
the race riots “were characterized by indiscriminate, wholesale violence directed against
all blacks regardless of their actions.”).

Offering a slightly different twist on that story, Joel Williamson, in THE CRUCIBLE OF
RACE (1984), emphasizes the impact of socioeconomic change on white men’s Victorian
sensibility:

Heightened economics distress in the 1880s and 1890s left white men incapable
of fulfilling their traditional responsibilities as good providers for their families.
Unable to serve their women effectively as breadwinners, white males attempted
to serve them in a different way—as protectors against the alleged threat of black
rapists.

Quoted in FREDERICKSON, supra note 111, at 178.
5 ToLNAY & BECK, supra note 114, at 18—-19 .
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1800s and early 1900s."® The raw numbers are by no means the most
chilling aspect of the lynching culture. The events often became commu-
nity spectacles, in which large crowds—the lynch mob—would gather,
people would bring their children, and families would cheer as the black
victim met his death. Far from the province of a lawless underclass, local
political and business leaders often organized lynchings.!"” As one scholar
puts it, “[IJlynching had become a ritual of interracial social control and rec-
reation rather than simply a punishment for crime.”!'® The lynchings typi-
cally were framed as a justified response to the danger that brutish male
Negroes posed to white women.'"’

The animating logic was straightforward. As long as “they” continue
to ravish and murder women and children, “we” have little option but to
follow with quick and decisive punishment. In that way, an entire socio-
economic system was built upon the foundation provided by a caricature,
and the associated blame frame.

16 Lynching figures vary depending on the source, but according to the often cited Tuske-
gee Institute’s Archives, 4732 people were lynched between 1882 and 1951, roughly 75% of
them black. See The Charles Chesnutt Digital Archives, Lynchings, by Year & Race, 1882—
1968, http://faculty.berea.edu/browners/chesnutt/classroom/lynching_table_year.html (using
data compiled from Archives at Tuskeegee Institute, Feb. 1979) (last visited Apr. 6, 2006).
Reliable figures for lynching were not compiled before Wells-Barnett’s work in 1882. His-
torians have noted, however, that those figures reflect only reported lynchings. See HAR-
VARD SITKOFF, THE STRUGGLE FOR BLACK EQUALITY 5 (1993); Robert L. Zangrado, Lynch-
ing, in THE READER’S COMPANION TO AMERICAN HISTORY 686 (Eric Foner & John A. Garraty
eds., 1991).

17 Local newspapers sometimes provided advance notice of the events, and railroad com-
panies sold tickets to the advertised venue. Perpetrators tortured their black victims, muti-
lating the live body and methodically prolonging the death. Afterward, participants and specta-
tors took home fingers, toes, ears, and genitalia as souvenirs. Zangrado, supra note 116, at
685; see also ROBERT WEISBROT, FREEDOM BoOUND: A HISTORY OF AMERICA’S CIVIL
RIGHTS MOVEMENT 4 (1990); Ray Stannard Baker, What is a Lynching? A Study of Mob
Justice, South and North, MCCLURE’S MAG., Feb. 1905, at 430, 430.

18 Zangrado, supra note 116, at 686.

9 Thomas Nelson Page, an author who once actively publicized earlier stereotypes of
blacks as docile and cheerful, promulgated the brute caricature in his fiction at the peak of
the lynching phenomenon. See DAVID PILGRAM, The Brute Caricature, in Jim CROW Mu-
SEUM OF RACIST MEMORABILIA, FERRIS STATE UNIV., available at http://www.ferris.edu/
htmls/news/jimcrow/brute (last visited Apr. 16, 2006). He then used that caricature to jus-
tify lynching blacks in his nonfiction work:

The crime of lynching is not likely to cease until the crime of ravishing and mur-
dering women and children is less frequent than it has been of late . . .. The Ne-
gro had the same animal instincts in slavery that he exhibits now; the punishment
that follows the crime now is quite as certain, as terrible, and as swift as it could
have been then . . .. [T]he Negro does not generally believe in the virtue of women.
It is beyond his comprehension . . . . [H]is passion, always his controlling force, is
now, since the new teaching, for the white women.

THOMAS NELSON PAGE, THE NEGRO: THE SOUTHERNER’S PROBLEM 111-12 (1904). Page
ended his work by highlighting the “universal and inexorable” dispositionist law of nature:
“races rise or fall according to their character.” Id. at 310.
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“We,” who should be advantaged, are acting, if at all, through good
intentions, exemplary dispositions, and in accordance with situ-
ational forces larger than us. “They,” because of their aberrant
dispositions interacting with or resulting from those same forces,
should suffer or be further disadvantaged or separated from us and
should not receive our assistance.

IV. OuRr “EQUALLY GREAT CONFUSIONS”

A handful of social and biological scientists over the last 50 years
have gradually forced informed people to give up some of the
more blatant of our biological errors. But there still must be other
countless errors of the same sort that no living man can yet de-
tect, because of the fog within which our type of Western cul-
ture envelops us.

—Gunnar Myrdal'®

In an ignominious ruling at the close of the 1800s, the Supreme Court
presaged a shift that would occur in the next century in blame frame domi-
nance: from God and nature to choice. In 1896, Homer Plessy, who was
one-eighth African and could “pass” as white, purchased a first-class ticket
on the East Louisiana Railroad out of New Orleans. In a largely staged
event, Plessy informed the conductor of his “negro” status and then took
his seat in the first-class car. Shortly thereafter, he was arrested for refus-
ing to move to the “blacks only” car. In the infamous Plessy v. Ferguson
opinion,'? the Supreme Court struggled to alleviate the injustice which
Homer Plessy and the facts of his case laid bare.

Recognizing the dissonance, the dissenting Justice John Marshall
Harlan called for an end to state-enforced segregation: “We boast of the
freedom enjoyed by our people above all other peoples. But it is difficult
to reconcile that boast with a state of the law which, practically, puts the
brand of servitude and degradation upon a large class of our fellow-citizens,
our equals before the law.”'?* Harlan sought to tear down the illusion of
“separate but equal,” explicitly rejecting the artifice that segregation’s
impact was felt equally because whites were prohibited from sitting in
the “blacks only” car.'?®

But Harlan, the lone dissenter, was ahead of his time. Justice Henry
Billings Brown, writing for the rest of the court, invoked a justice-restoring

120 GUNNAR MYRDAL, AN AMERICAN DILEMMA 1483 (1944).
121163 U.S. 537, 537-38 (1896).

122 ]d. at 562 (Harlan, J., dissenting).

123 1d. at 555.
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blame frame to resolve the dissonance the easy way. Brown contended
that the problem of “social” inequality (inasmuch as it was a problem) was
beyond the reach of laws and lawmakers, including the Court and the
Constitution:

Legislation is powerless to eradicate racial instincts . . . . If the
civil and political rights of both races be equal, one cannot be
inferior to the other civilly or politically. If one race be inferior to
the other socially, the Constitution of the United States cannot
put them upon the same plane.'**

Thus the Majority’s schema excused the non-victims—here, lawmakers.

As for blaming the victims, Justice Brown hesitated to follow Chief Jus-

tice Taney’s Dred Scott opinion in explicitly declaring one race superior,'?

adhering instead to conditional phrases such as “if one race be inferior
. 126 But the blame frame Brown invoked was just as potent:

We consider the underlying fallacy of the plaintiff’s argument to
consist in the assumption that the enforced separation of the two
races stamps the colored race with a badge of inferiority. If this
be so, it is not by reason of anything found in the act, but solely
because the colored race chooses to put that construction upon
it.]27

The problem, then, was one of “choice.” Because “the colored race”
could choose otherwise, the problem of stigma was theirs to deal with. More
generally, Brown argued, choice offered the only solution to the social
problems posed by race in America: “If the two races are to meet upon
terms of social equality, it must be the result of natural affinities, a mu-
tual appreciation of each other’s merits and a voluntary consent of individu-
als.”!2®

In a way, Justice Brown was also ahead of his time. In shifting away
from the frame of inferiority toward a frame of equality and choice, he un-
wittingly prefigured a more general attributional shift that would increas-
ingly take hold over the course of the twentieth century.

124 Id. at 551-52.

125 See supra text accompanying notes 90-94.

126 Plessy, 163 U.S. at 552.

1271d. at 551.

128 Id.; see also id. at 544 (“The object of the [Fourteenth] Amendment was undoubt-
edly to enforce the absolute equality of the two races before the law, but, in the nature of
things, it could not have been intended to abolish distinctions based upon color, or to en-
force social, as distinguished from political, equality, or a commingling of the two races upon
terms unsatisfactory to either.”).
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A. The Emergence of Choicism
1. The Crisis in Traditional Blame Frames

Owing to a series of events, experiences, needs, and struggles, the
twentieth century witnessed a fundamental transformation of the dominant
attributional schemas. The notion of a natural racial hierarchy did not die,
but it has been significantly displaced by the idea that all races are equal.'”
Space does not permit us to delve into the many and varied reasons for that
transformation, but one part of the story is worth emphasizing.

The nature schema was still quite robust in the United States at the
outset of World War II. But because Americans envisioned themselves as
saving the world from the evils of Hitler, his reliance on nature-framed
schemas of racial superiority and inferiority prompted Americans to view
those schemas as illegitimate covers for hate-based injustice (a theme that
was reinforced by the civil rights movements of the 1960s and 1970s).'*
What seemed natural and scientifically proven decades before was begin-
ning to seem suspect, dangerous, and shameful. This erosion of a domi-
nant blame frame posed a major problem for Americans: forfeiting their

129 See, e.g., BENJAMIN PAGE & ROBERT SHAPIRO, THE RATIONAL PUBLIC: FIFTY YEARS
OF TRENDS IN AMERICANS’ PoOLICY PREFERENCES (1992); HOWARD SCHUMAN, CHARLOTTE
STEEH & LAWRENCE BOBO, RACIAL ATTITUDES IN AMERICA: TRENDS AND INTERPRETA-
TIONS (1985). More popular (and less scholarly) writers argue that we have more or less
seen the other side of the mountain and that, if we could just eliminate a few harmful, lib-
eral policies, the Promised Land would be ours. See, e.g., DINEsH D’Souza, THE END OF
RAcCISM: PRINCIPLES FOR A MULTIRACIAL SOCIETY (1996); JiIM SLEEPER, LIBERAL RACISM:
How FIXATING ON RACE SUBVERTS THE AMERICAN DREAM (1996).

130 For example, because our despised national enemy so enthusiastically and ruth-
lessly embraced eugenics, many Americans sought to distance themselves from, not simply
eugenics, but any notion that races are “superior” or “inferior.” Jim Holt, Measure for Meas-
ure: The Strange Science of Francis Galton, NEW YORKER, Jan. 24, 2005, at 84, 84 (“The
Nazi experiment provoked a revulsion against eugenics that effectively ended the move-
ment.”). Thus in the 1940s, some of America’s most egregious eugenics-inspired practices,
such as forced sterilization, were ended and many eugenics-inspired laws were repealed.
See Michael G. Silver, Eugenics and Compulsory Sterilization Laws: Providing Redress
for the Victims of a Shameful Era in United States History, 72 GEo. WAsH. L. REv. 862,
863 (2004). In another attempt to erase connections between American science and Ger-
man practices, the journal Eugenical News was renamed Social Biology, under which name
it is still published. See EDWIN BLACK, WAR AGAINST THE WEAK: EUGENICS AND AMER-
ICA’S CAMPAIGN TO CREATE A MASTER RACE 425 (2003). More than just distancing our-
selves from the horrors of the Holocaust and the villainy of our enemy, Americans sought
assurance that our own motives in war were pure, our hands clean, and our cause just.
Indeed, this shifting of eugenics from associations with “us” to “them” was so effective
that many Americans have been shocked in recent years to learn how robust and popular
the science and practice once was among “us.” As one author puts it, we are disinclined to
believe “the sad truth of how the scientific rationales that drove killer doctors at Auschwitz
were first concocted on Long Island.” Id. at xvii. For interesting accounts of how American
eugenics informed and influenced Nazi practices and how eugenics survives today in this
country, see id. at 280-310; see also STEFAN KUHL, THE NAz1 CONNECTION: EUGENICS,
AMERICAN RACISM, AND GERMAN NATIONAL SocCIALISM (2002); ELOF AXEL CARLSON,
THE UNFIT: A HISTORY OF A BAD IDEA (2001); NANCY ORDOVER, AMERICAN EUGENICS:
RACE, QUEER ANATOMY, AND THE SCIENCE OF NATIONALISM (2003).
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primary means of blaming the victim and excusing the non-victim made
the injustice dissonance far more difficult to accommodate.

That weakened ability to temper unresolved dissonance had many ef-
fects over the last century, some of them quite positive. First, as old blame
frames justifying racism were discredited, many people appear to have
changed their attitudes for the better.” Indeed, by some measures, it
seems we live in a nation of which the Reverend Martin Luther King, Jr.,
could only dream: a nation where people are judged not “by the color of
their skin but by the content of their character.”'* Second, those who con-
tinue to endorse the old frames are often labeled “racists,” which, given
its modern connotations, is a stinging social appellation. For both of those
reasons, one might have expected to see significantly diminished long-
term inequalities between the relevant races.

However, scholars examining the trend in explicit attitudes find that
the news is not all good. While some groups’ statuses improved greatly
over the course of the twentieth century, African Americans (among others)
have been largely left behind. Despite persistent racial disparities, the domi-
nant belief is that current arrangements are basically just, fair, and equal.
In an attempt to understand how people justify continued disparities, schol-
ars speak of “modern racism,” “symbolic racism,” or “structural racism;”!*
some call it “laissez-faire racism,”'* or simply a “new type” of racism;!*
and still others refer to it as “unconscious racism.”!*

ELINT3

131 See DONALD R. KINDER & LYNN M. SANDERS, DIVIDED By COLOR: RaciAL PoLi-
TICS AND DEMOCRATIC IDEALS 92 (1996).

132 Martin Luther King, Jr., I Have a Dream, Speech Delivered at the Lincoln Memorial
(Aug. 28, 1963) (transcript available at http://www.americanrhetoric.com/speeches/
Thaveadream.htm).

133 See, e.g., J. B. McConahay, Modern Racism, Ambivalence, and the Modern Racism
Scale, in PREJUDICE, DISCRIMINATION AND RAcisM 91 (John F. Dovidio & Samuel L. Gaertner
eds., 1986) (arguing that under existing norms, negative racial attitudes escape censure if
presented in “a context in which there is a plausible, nonprejudiced explanation available
for what might be considered prejudiced behavior”); Donald R. Kinder & David O. Sears,
Prejudice and Politics: Symbolic Racism Versus Racial Threats to the Good Life, 3 J. PER-
SONALITY & Soc. PsycHoOL. 414, 416 (1981) (explaining that “[s]ymbolic racism repre-
sents a form of resistance to change in the racial status quo based on moral feelings that
blacks violate such traditional American values as individualism and self-reliance, the
work ethic, obedience, and discipline”).

134 See Lawrence D. Bobo & Ryan A. Smith, From Jim Crow Racism to Laissez-Faire
Racism: The Transformation of Racial Attitudes, in BEYOND PLURALISM: THE CONCEPTION
OF GROUPS AND GROUP IDENTITIES IN AMERICA 182, 186 (Wendy F. Katkin, Ned Lands-
man & Andrea Tyree eds., 1998) (“Laissez-faire racism blames blacks themselves for the
black-white gap in socioeconomic standing and actively resists meaningful efforts to ame-
liorate America’s racist social condition and institutions.”).

135 See Paul Sniderman, Thomas Piazza, Philip Tetlock & Ann Kendrik, The New Ra-
cism and the American Ethos, in REASONING AND CHOICE: EXPLORATIONS IN POLITICAL
PsycHOLOGY 244, 246 (Paul Sniderman, Richard Brody & Philip Tetlock eds., 1991) (ex-
plaining that this new type of racism is “rooted in values held up as quintessentially
American: self-reliance, individual initiative, hard work, and individual achievement
among them,” and “tends to conceal itself in the cloak of socially acceptable values . . ..
As a result, the new racism is both hard to identify and easy to defend.”).

136 See, e.g., Charles Lawrence, The Id, the Ego, and Equal Protection: Reckoning with
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2. The Modern Blame Frame

Today’s racism, despite all the new names describing it, is actually
not so different from older forms. To be sure, the bottles have been rela-
beled, but their contents and intoxicating effects are strikingly unchanged.
Like Lerner’s subjects, our generation has invented a way to justify exist-
ing inequalities across groups. Racial inequalities today are only rarely
said to manifest God’s will or nature’s design; individuals who advance
such views are often seen as motivated by ignorance, malignance, or both.
Instead, racial inequalities are attributed mostly to the victim’s prefer-
ences, tastes, personality, and other factors that influence her resultant
choices.'” Yet, as always, disparities in power and wealth are actually gen-
erated through the mostly unseen situation. What has changed, then, is
the dispositional story that explains and excuses the results of those pri-
marily situational forces.

Today’s river of racial oppression rises from wellsprings so deep and
sources so subtle that the same old river rolls by unnoticed; hatred, ani-
mosity, or conscious claims of superiority are minor (though salient) tribu-
taries. Situational racism operates beneath the surface and outside our
purview both because of its unconscious and affective sources,'*® and be-
cause the knowledge structures legitimating it are connected less to how
we see “those people” than to how we see all people, including ourselves.

According to social psychologists, the “person schema” in Western
countries leads most people most of the time to perceive humans as pref-
erence-driven choosers. As Alan Fiske and colleagues summarize:

Actions are freely chosen.

Choices imply a preference.

Preferences are stable over time.

Preferences implicate the identity of the self.

Outcomes are mostly controllable.

People are responsible for (and hence the self is implicated in)
the choices they make and the resultant outcomes.

e [And] [s]mart (good) people make good choices, whose out-
comes they are happy with.'®

Unconscious Racism, 39 STaN. L. REv. 317 (1987). For a summary of the considerable
evidence of unconscious racism amassed by Mahzarin R. Banaji and other social cognition
scholars in recent years, see Hanson & Yosifon, The Situational Character, supra note 4, at
59-63.

137 Those preferences and choices are sometimes superficially attributed to one or two
situational forces, such as “culture” or government policies. See supra note 54; infra text
accompanying notes 272-276.

138 See sources cited supra note 136.

139 Alan P. Fiske, Shinobu Kitayama, Hazel R. Markus & Richard E. Nisbett, The Cul-
tural Matrix of Social Psychology, in THE HANDBOOK OF SocIAL PsycorLoGy 915, 939
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Thus, we tend to assume that what happens to ourselves and others re-
flects individual preferences and resultant choices. If outcomes—good or
bad—are generally controllable by those who experience them, then out-
comes reveal something about what each person wants and who each per-
son is. Because outcomes reflect choice, each person is responsible for the
outcomes that define her circumstances. And, in turn, those circumstances
reveal something about the person behind the choices: good people enjoy
good outcomes, and bad outcomes happen to bad people (or, at least, people
who make bad choices).

As elaborated elsewhere, choice-based dispositionism, like the other
dispositionist theories justifying oppression throughout our history, is
badly flawed. Like a magician’s diversionary hand-waving, imagined dis-
position distracts from far more influential situational forces internal and
external to us all.'® This is not a purely innocent mistake; as Lerner’s ex-
periment demonstrated, we see “choice” in part because it creates the ap-
pearance of justice in the face of inequality and suffering. The choice
schema allows us to blame victims and excuse non-victims, thus protect-
ing us from the disturbing reality that variations across groups do not simply
reflect a fair and merit-based allocation of resources and opportunities.

The choice schema has become dominant in today’s society. Choice,
then, is the new race. And “choicism” is the new racism.'*' Its influence
extends well beyond legitimating racial disparities, as choice has become
a way of understanding just nearly everything.

In our market-based democracy, almost all arrangements are pre-
sumed to reflect choices—individual and collective. Laws and legal theo-
ries are founded on the premise that the consumer is sovereign. Many of
America’s most influential religions emphasize “choice” as the determin-
ing condition of salvation—our choice or God’s. Advertisers understand
the power of the choice schema: we smoke Virginia Slims because we “see
ourselves as King”; we watch Fox News because “they report and we de-
cide”; and we wolf down untold calories at McDonald’s because “we’re
lovin’ it.” Everything we do directly reflects our preferences, which are
manifested in our choices—or so we want to (and are encouraged to) be-
lieve. The choice frame is so powerful in part because to question the le-
gitimacy of choice would shake the bedrock on which most of our domi-
nant social, economic, legal, and religious institutions are built.

But we, like our forebears, are deeply confused. Our generation is no
less subject to dispositionist illusions and situational blindness than were
previous generations. And today’s dominant blame frame produces effects

(Daniel T. Gilbert, Susan T. Fiske & Gardner Lindzey eds., 4th ed. 1998).

140 See Hanson & Yosifon, The Situational Character, supra note 4, passim.

141 Critical realists define choicism, a subcategory of dispositionism, as the tendency to
ignore non-salient and non-affirming situational forces in favor of judgments about the
character, preferences, desert, etc., of individuals or groups based on their apparent choices
(no matter how illusory). See supra note 7.
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virtually identical to those of the past. To be sure, in justifying racial ine-
qualities, “separate and unequal” gave way to “separate but equal,” which
has now yielded to “separate but chosen.” While that may seem like signifi-
cant progress, in all cases, victims are blamed while non-victims are ex-
cused, the haves and the have-nots are separated, and the persistent chasm
between them (which would otherwise be seen as unjust) is legitimated.
As always, the situational influences on the oppressed remain largely ig-
nored, and dispositions are said to determine outcomes. But, under the new
frame, those situations are said to reflect people’s choices (in the form of
consuming, studying, voting, marrying, taking precautions, having chil-
dren, exercising, dieting, abiding by laws, accepting Jesus, working hard,
and so on). More generally, the choice frame allows our system to main-
tain its legitimacy in the face of significant inequalities.

3. The Interaction of Blame Frames

Because it operates in the shadow of largely discredited, but still sa-
lient, traditional blame frames, choicism is, for several reasons, more legiti-
mating than it would otherwise be. First, choicism succeeds by appearing
to be very different from the discredited frames and to operate independ-
ently of race. Because choicism can be applied “equally” to all people in
a “color-blind” fashion, we do not (consciously) associate our choice fetish
with race or racism. By “making sense” of racial injustice without mak-
ing explicit reference to race, choicism provides the perfect palliative: we
bear no conscious animosity toward people of color, and if we make dis-
tinctions among people, we do so based on the “content of their character.”
Far from being unfair or unjust, unequal outcomes are the product of the
very feature that makes America great: free choice.

The racist shadow cast by the God and nature frames strengthens choi-
cism in a second way. Based on traditional schemas, a “racist” is typically
perceived as a person who consciously believes in the (natural or God-
given) inferiority of other races or feels animosity toward (or disregard
for) all members of a particular race. In public discourse, “racism” requires
something approaching active racial animus. If patent racial prejudice pro-
duces inequalities, then there is injustice. Conversely, if our judgments
lack such animus or prejudice (if, for example, they seem “color-blind”),
and particularly if no one has “acted” to harm anyone, then the resultant
inequalities typically are not considered reflective of racial injustice.

Because “racists” are people with ugly prejudices or malignant dis-
positions, most of us do not perceive ourselves to be racists—indeed, we
abhor such people; by adopting this definition, we comfort ourselves with
the assurance that we are not among them. Any suggestion that a person,
a group, or our system is “racist” is considered a serious attack. To make
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such a claim falsely or even to suggest it carelessly—that is, to play the
“race card”’—is itself an egregious injustice that typically eclipses the pur-
ported injustice that prompted the claim. Because “racism” is a disposi-
tionist charge based on inferences from a person’s behavior,'** and be-
cause the accused “racist” has privileged access to her own conscious atti-
tudes and reasoning, very few accusations of racism go unchallenged and
the accused virtually always can (and usually do) take offense. Inasmuch
as we all want to believe that our system is just, we all have a stake in deny-
ing that “racism” somehow underlies systemic outcomes and common prac-
tices.'* Anyone alleging that unequal outcomes are the consequence of ra-
cism therefore takes a profound risk. In sum, the “race card,” is typically
trumped by the “race-card card.”'*

Our blame frames thus place those who are concerned about racial
disparities in a double bind. Inequalities, by themselves, are legitimated
through presumptions of choicism. To rebut that presumption, one must
provide compelling evidence of “racism.” To suggest “racism,” however,
is to allege something about others’ dispositions, to invite conflict, and to
subject oneself to vigorous and indignant backlash.'* In the end, those who
perceive injustice must either accept the presumptions of choicism—in
which the victims are blamed and non-victims are excused—or dare chal-
lenge those presumptions and risk themselves being disparaged and dis-
credited. Blame frames, therefore, help protect inequalities from being rec-
ognized as injustices, not simply by blaming the victim and excusing the
non-victim, but also by undermining and deterring those who suggest that
the inequalities evince injustice.

In the remainder of this Article, we examine how these key schematic
parameters framed our national struggle to reconcile the dissonance cre-
ated when Katrina exposed our vast racial inequalities. Picking up the story
where we left off—near the turn of the twentieth century—the next Section

142 In other words, the same cognitive limitations that lead to dispositionist racial stereo-
types (attributing behavior and outcomes to perceived disposition) contribute to a disposi-
tionist stereotype of “racist.”

143 See supra text accompanying notes 37-45.

144 Indeed, even to mention “race” is to tread on thin ice. Race becomes a topic that we
avoid because the schematic dynamics push toward combustible endpoints: someone is a
“racist” or someone has unfairly played the “race card.” Cf. Jack Shafer, Lost in the Flood:
Why No Mention of Race or Class in TV’s Katrina Coverage?, SLATE, Aug. 31, 2005,
http://www.slate.com/id/2124688/ (“Race remains largely untouchable for TV because broad-
casters sense that they can’t make an error without destroying careers.”); Adam Benforado
& Jon Hanson, The Hitler Card, BALTIMORE SUN, July 3, 2005, at C5 (making a related
argument with regard to those who draw system-challenging comparisons to Hitler). It is
worth noting that the combustibility of “race” as a topic serves those who benefit from racial
oppression, and the race card can itself