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Mass incarceration has fundamentally changed the administration of 
criminal justice in the United States. There is growing evidence that the 
dramatic rise in the number of people being sent to prison has also resulted 
in an extraordinary increase in the number of wrongful convictions, ille-
gal sentences, and unjust imprisonments. Rather than expand and facilitate 
increased review of larger numbers of prisoner appeals, lawmakers and 
state and federal courts have sought to dismantle collateral appeal mecha-
nisms, bar substantive remedies for constitutional violations, and restrict 
review of federal habeas corpus applications. 

Many of the new procedural rules employed to bar review of prisoner 
complaints have no legitimate policy justiªcation. Procedural rules in collat-
eral review operate as traps applied against under-resourced pro se liti-
gants contending with severe institutional constraints within overcrowded 
prisons.1 Authorities use political and judicial rhetoric about “delay” to jus-
tify the current restrictive regime in a manner that is uninformed and of-
ten wildly misguided. While politicians focus on lengthy appeals in a few 
death penalty cases to support laws that constrain prisoner access to courts, 
the issues in those cases are inapplicable to the overwhelming majority of 
collateral post-conviction litigation. The Antiterrorism and Effective Death 
Penalty Act has exacerbated an already perilous area of the law, and in-
sidious demands for “ªnality” have resulted in frightening proposals to fur-
ther restrict or eliminate collateral remedies for prisoners, such as Con-
gress’s recent Streamlined Procedures Act proposal. 

Recently, exonerations of innocent prisoners through DNA and the 
harrowing stories of innocent people on death row have dramatized the 
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plight of the wrongly convicted.2 However, unless there are modiªcations 
to existing federal habeas corpus rules and state post-conviction procedures, 
many innocent prisoners will be denied desperately needed relief as a result 
of unjustiªable procedural defaults. 

In this Essay, I contend that remedial efforts must be made to restore 
credibility and fairness to collateral post-conviction review in the United 
States. In Part I, I argue that mass incarceration has created serious ob-
stacles to the reliable administration of criminal justice and overwhelmed 
post-conviction review mechanisms. In Part II, I identify some of the un-
justiªable procedural obstacles that bar prisoner appeals in America and 
the consequences of these rules. Finally, in Part III, I offer an initial set 
of recommendations that I believe require serious consideration as Amer-
ica’s new underclass of imprisoned people grows to record levels. 

I. The Emerging Legacy and Collateral Consequences of 

Mass Incarceration 

A. Mass Imprisonment in America 

In the last thirty-ªve years, the number of United States residents in 
prison has increased dramatically—from 330,000 people in jails and prisons 
in 1972 to almost 2.3 million imprisoned people today.3 The United 
States now has the highest rate of incarceration in the world.4 Almost ªve 
million people are on probation and parole in this country.5 The conse-
quences of increased incarceration and penal control strategies have been 
dramatic and costly. Corrections spending by state and federal governments 
has risen from $6.9 billion in 1980 to $57 billion in 2001.6 During the ten 
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year period between 1985 and 1995, prisons were constructed at a pace of 
one new prison opening each week.7 

Socio-political consequences have accompanied the economic toll of 
expansive imprisonment policies. The poor and people of color have felt the 
greatest impact of mass incarceration, and felon disenfranchisement laws 
have diluted the already minimal political power of these communities.8 
The widespread incarceration of men in low-income communities has had a 
profound negative impact on social and cultural norms relating to family 
and opportunity. Extraordinary increases in the imprisonment of poor and 
minority women with children have caused rising numbers of displaced 
children and dependents.9 In a growing number of poor rural and urban 
communities, a dispiriting culture of hopelessness and despair has fes-
tered into cycles of violence, criminality, and failure.10 For too many poor 
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citizens and people of color, arrest and imprisonment have become an inevi-
table and seemingly unavoidable part of the American experience. 

With the criminal justice system playing such a dominant role in the 
lives of poor people and people of color, the integrity and credibility of the 
system has become a central issue. If the administration of criminal jus-
tice is perceived to be unfair, corrupt, biased, and error-plagued, it is not 
seen as a corrective or necessary component of public safety. Instead, it is 
viewed as an oppositional system of social, economic, and political con-
trol that marginalizes and exploits the problems of the poor in a highly 
stratiªed society.11 Extreme variations in wealth and power in the United 
States12 sit uncomfortably close to a criminal justice system that appears 
to prey on the powerless and protect the wealthy. Wrongful convictions, 
unjust or illegal imprisonment, and abuse of power by law enforcement 
ofªcials provoke intense anger and angst in poor and minority communi-
ties. 

The notion that the criminal justice system is unfair is not just an apoc-
ryphal lament by the besieged and disaffected. Courts have become much 
more tolerant of error in the administration of criminal justice. Many of the 
current problems result from the sheer volume of criminal cases that sys-
tems must now manage. Other systemic problems reºect policy choices 
about how we respond to post-conviction complaints about illegal, incor-
rect, and unjust convictions and sentences. These policy choices must be 
reexamined. 

B. Underfunded Indigent Defense Systems and the Inevitable Increase in 
Wrongful Convictions 

The huge increase in the number of people prosecuted, convicted, and 
sent to prison has had an enormous impact on courts and other institutional 

 

                                                                                                                              
4 (2000), available at http://www.sentencingproject.org/pdfs/9039.pdf. The overwhelming 
increase in the number of imprisoned people is primarily due to the incarceration of drug 
offenders and people convicted of non-violent crimes; while the number of incarcerated 
violent offenders almost doubled between 1980 and 1998, the number of nonviolent of-
fenders tripled and the number of drug offenders increased 1040%. See Vincent Shiraldi & 
Judith Greene, Reducing Correctional Costs in an Era of Tightening Budgets and Shifting 
Public Opinion, 14 Fed. Sent’g Rep. 332 (2002). The impact of increased incarceration in 
these crime categories has so far demonstrated little societal beneªt or reduction in crime. 
Quite to the contrary, as Congress recognized in passing the Prison Rape Elimination Act 
of 2003, violence in prison makes “brutalized inmates” more likely to commit crimes upon 
release. See 42 U.S.C. § 15601(8) (2000 & Supp. III 2004). The evidence also suggests that 
prison overcrowding, which has increased with the rising incarceration rates, results in 
higher rates of recidivism. See David P. Farrington & Christopher P. Nuttall, Prison Size, 
Overcrowding, Prison Violence, and Recidivism, 8 J. Crim. Just. 221, 230 (1980). 

11
 See David Garland, The Culture of Control 196–97 (2001). 

12
 See William P. Quigley, Ending Poverty as We Know It 26 (2003) (“In a study 

of ªfteen prosperous nations, children in the United States had the highest percentage of 
poverty, the second lowest standard of living, and the highest gap between rich and poor 
than any of the nations.”). 



2006] Confronting Mass Imprisonment 343 

actors responsible for ensuring reliability and fairness. Under Gideon v. 
Wainwright,13 state and local governments are constitutionally obligated to 
provide effective legal assistance to every person who cannot afford legal 
representation. Even before mass incarceration accelerated in the 1980s, 
overburdened systems of indigent defense struggled to meet this constitu-
tional mandate.14 The growing number of criminal prosecutions and in-
carcerated people facing long-term imprisonment or death sentences has 
overwhelmed many state criminal justice systems.15 States are unable to 
fund adequate indigent defense systems or provide sufªcient resources for 
oversight, training, and management of cases.16 

In my state of Alabama, we have no statewide public defender system. 
Most indigent defendants in Alabama receive appointed lawyers from the 
private bar.17 Of the 190 people currently on Alabama’s death row, nearly 
two-thirds were represented by appointed lawyers whose compensation 
for preparing the case for trial was capped by state statute at $1,000.18 Indi-
gent Alabama defendants facing sentences of up to life imprisonment with-
out parole are represented by lawyers whose total compensation is limited 
by statute to $1,500 to $3,500 per case.19 Alabama is not alone in its failure 
to adequately provide competent legal assistance to indigent defendants.20 
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Across the country, there is evidence of underfunded and inadequate in-
digent defense systems.21 

The predictable result is deeply ºawed representation and correspond-
ing doubts about the reliability and fairness of verdicts and sentences. Al-
though some remedial efforts have been undertaken,22 thousands of peo-
ple have likely been wrongly convicted and imprisoned as a result of unreli-
able and underfunded legal assistance. Cases in which a death sentence has 
been imposed receive the greatest attention and scrutiny, but examples 
abound of capital defendants represented by sleeping attorneys,23 drunk 
attorneys,24 attorneys largely unfamiliar with death penalty law and pro-
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cedure,25 and attorneys who otherwise could not provide the assurance of 
reliability or fairness that criminal proceedings require. 

Nor is this the end—unreliable evidence, police and prosecutorial mis-
conduct, and insufªcient access to expert assistance are just a few of the 
additional factors that exacerbate inadequate indigent defense counsel and 
contribute to wrongful convictions. There has also been a visible shift in 
the American conscience about crime and criminality that has created a pre-
sumption of guilt that poor and minority defendants must overcome to avoid 
conviction once arrested.26 The conºuence of these factors makes the risk 
of wrongful conviction fearfully high and has fueled real doubts about many 
cases. 

II. Finality Without Fairness Creates Injustice 

DNA technology has shed new light on the frequency of wrongful con-
victions in cases where forensic evidence can be tested by new technol-
ogy.27 Congress reacted to the growing number of DNA exonerations by 
passing the Innocence Protection Act (“IPA”) in 2004.28 However, to cre-
ate remedies for those who might be exonerated under the IPA, Congress 
has been forced to suspend a web of procedural obstacles to judicial re-
view for prisoner claims of innocence. The IPA functions separately from 
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any other post-conviction or federal habeas corpus laws.29 It modiªes the 
statute of limitations that frequently bars prisoners challenging wrongful 
convictions. The IPA creates a rebuttable presumption that a petition for re-
lief is timely if made within three years of conviction. The IPA also per-
mits an applicant to rebut the presumption against timeliness for motions 
made more than three years after conviction upon, among other possibili-
ties, a showing of “good cause.”30 In contrast, a federal habeas corpus peti-
tioner without a DNA-related claim generally faces a rigid time limit of 
one year from the date his conviction becomes ªnal or from the date the fac-
tual predicate of the claim could have been discovered with due diligence.31 

At least in cases with DNA evidence, there is a growing recognition 
that fairness requires a remedy or review of possible wrongful convictions. 
But innocent or wrongly convicted people who can be exonerated through 
DNA are not the only innocent people in prison. The death penalty exon-
erations have established that DNA identiªes only a small subset of peo-
ple who never should have been convicted of any crime or sentenced to 
death. But a mere 12% of the 123 death penalty exonerations identiªed by 
the Death Penalty Information Center were based on DNA evidence.32 If 
Congress has recognized that protecting the innocent who can be exoner-
ated through DNA requires suspending a host of procedural rules to facili-
tate review, why is there no similar concern for people who have been 
wrongly convicted due to illegal suppression of exculpatory evidence by 
police or prosecutors? Innocent people who have been convicted because 
of unreliable, fabricated, and manipulated informant testimony or by false or 
incompetent forensic evidence are just as entitled to relief as those who may 
be exonerated by DNA. 

Moreover, the emphasis on complete factual innocence has too nar-
rowly deªned the community of those who are wrongly convicted, illegally 
imprisoned, and in critical need of remedies. If an accused commits a mis-
demeanor that carries a maximum sentence of one year but is convicted 
of a felony and sentenced to twenty years as a result of judicial or prose-
cutorial misconduct, that prisoner can legitimately claim to be wrongly 
convicted. It is appropriate for such a person to challenge his illegal twenty-
year conªnement and equally appropriate for a just system to correct this 
impermissible outcome. If a defendant commits a Class C felony with a 
maximum sentence of ªve years, but as a result of constitutionally inef-
fective assistance from defense counsel is convicted of a Class A felony 
with a ªfty-year sentence, a remedy should be available to prevent the pris-
oner from illegally losing forty-ªve years of freedom. Obviously, wrong-
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ful convictions and sentences come in complex formulations. However, the 
legitimate emphasis on innocent imprisoned people who have committed 
no crime should not obscure the complex ways in which wrongful convic-
tions and unjust or illegal sentences compromise American criminal jus-
tice.33 

Judicial review should also be available when important constitutional 
protections are in jeopardy that do not directly relate to questions of in-
nocence. In 2005, the United States Supreme Court found that a Califor-
nia defendant had made out a prima facie case that the State illegally ex-
cluded African Americans from jury service on the basis of their race.34 
Racial bias in jury selection has long been a serious problem in the admini-
stration of criminal justice. In Alabama death penalty cases alone, state 
prosecutors were found guilty of intentional racial discrimination in jury 
selection through the exercise of peremptory strikes in twenty-three cases 
in recent years.35 Yet in dozens of other death penalty cases, courts refused 
to consider claims of racial bias against some of the same prosecutors, as 
the racial bias claim was procedurally defaulted.36 Although a state prosecu-
tor admitted that African Americans were illegally excluded during his 
trial, Robert Tarver was executed by Alabama ofªcials in 2000 after the 
court ruled that his clearly meritorious racial bias claim was procedurally 
barred from review.37 

Executing prisoners who likely have been convicted as a result of il-
legal racial discrimination by state prosecutors undermines and corrupts the 
state’s ability to assert that the criminal justice system operates fairly and 
in a racially neutral manner. Failing to examine race discrimination claims 
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348 Harvard Civil Rights-Civil Liberties Law Review [Vol. 41 

raises serious doubts about the fairness and reliability of criminal justice 
administration. 

III. Barricades to the Courthouse Door and the Insidious 

Procedural Matrix 

Appellate and collateral court review of criminal convictions and the 
federal writ of habeas corpus are the traditional mechanisms by which 
wrongful convictions and illegal conduct by police, prosecutors, judges, 
jurors, and defense attorneys are exposed.38 Mass incarceration and ex-
panded use of the death penalty have affected this review system. The politi-
cal dynamics that surround death penalty appeals have also generated many 
reform efforts that have had negative consequences for all prisoners and 
for federal habeas corpus review.39 

Mass imprisonment has resulted in a predictable increase in post-con-
viction appeals and federal habeas corpus ªlings, primarily by pro se liti-
gants.40 People who have been wrongly convicted or illegally sentenced have 
an understandable desire to seek remedies and win their freedom. At the 
same time, imprisoned people who are unrepresented by counsel may be-
lieve that their rights have been violated when the conduct they challenge 
is not illegal or forms no basis for a new trial or sentence. State and fed-
eral post-conviction review historically required courts to address these 
issues and grant relief for recognizable constitutional violations while deny-
ing relief to prisoners who did not present claims that established viola-
tions of legal rights. But in the last two decades courts and Congress have 
responded to the inevitable increase in litigation caused by mass incar-
ceration by simply blocking post-conviction review. Similar efforts have 
been made to limit prisoner litigation challenging the conditions of conªne-
ment, denial of medical care, and other mistreatment in prison.41 As a result, 
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 All ªfty states allow for the possibility of executive clemency or pardon. Clifford 
Dorne & Kenneth Gewerth, Mercy in a Climate of Retributive Justice: Interpretations from 
a National Survey of Executive Clemency Procedures, 25 New Eng. J. on Crim. & Civ. 

Conªnement 413, 430 (1999). However, the ability of the clemency and pardon processes to 
address wrongful convictions and illegal conduct by law enforcement is limited. In the 
capital context, notwithstanding the commutations by Illinois Governor George Ryan, grants 
of clemency are increasingly rare. In the period between 1960 and 1970, 261 executions 
were carried out in the United States and 204 death row inmates were granted clemency; 
between 1985 and 1995, 281 executions were carried out and 20 death row inmates were 
granted clemency. Michael A. G. Korengold, Todd A. Noteboom & Sara Gurwitch, And Jus-
tice for Few: The Collapse of the Capital Clemency System in the United States, 20 Ham-

line L. Rev. 349, 350 (1996). 
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 See Bryan Stevenson, The Politics of Fear and Death: Successive Problems in Capi-
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man Res. & Statistics, Federal Judicial Caseload: Recent Trends 2001 11 (2001), 
available at http://www.uscourts.gov/recenttrends2001/20015yr.pdf. 
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 See Prison Litigation Reform Act (“PLRA”) of 1995, Pub. L. No. 104-134, §§ 101, 
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substantive review of constitutional violations in thousands of cases involv-
ing wrongly convicted prisoners is now nearly impossible. 

A. The AEDPA and New Procedural Barriers 

Today, someone who has been wrongly convicted and sentenced and is 
in prison must overcome an extremely complex set of time-sensitive pro-
cedural requirements to get a state or federal court to review claims or evi-
dence of innocence. The typical prisoner must face these constantly chang-
ing and extraordinarily demanding litigation rules with limited education, 
without counsel or legal aid, and with virtually no resources. A federal ha-
beas corpus petition must be ªled within twelve months after a petition 
for writ of certiorari to the United States Supreme Court is denied.42 Because 
there is no right to counsel for ªling a certiorari petition to the Supreme 
Court on direct appeal, most prisoners do not ªle a certiorari petition, con-
sequently shortening the time for ªling a federal habeas corpus petition. 
Alleged violations of constitutional rights cannot be reviewed in federal 
habeas corpus proceedings unless they have ªrst been reviewed in state 
court.43 Therefore, prisoners typically must ªrst ªle state collateral plead-
ings, which have different—and usually shorter—limitations periods. State 
court procedural requirements can be meaningless and lack any legitimate 
justiªcation. Nonetheless, failure to comply with them permanently bars 
a prisoner from later review in federal court.44 

Some of the restrictions on post-conviction collateral review come 
from legislative bodies, although most are judicially created rules and pro-
cedures. In 1996, Congress passed the Antiterrorism and Effective Death 
Penalty Act (“AEDPA”), which radically constrains federal habeas court 
review of state court convictions. The AEDPA imposed a statute of limi-
tations in federal habeas corpus cases for the ªrst time. This new rule has 
barred thousands of prisoners from review of their constitutional claims 
 

                                                                                                                              
801–810, 110 Stat. 1321, 1321–77 (1996) (codiªed at 18 U.S.C. § 3624 (2000); 28 U.S.C. 
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 A state court petition can be permanently barred because it does not use a prescribed 
form, the pleading is not signed in accordance with obscure requirements, or the petition is 
ªled too late or too early. See, e.g., Burgess v. State, No. CC-93-1270.60 (Morgan County 
Cir. Ct. Dec. 17, 2002) (order applying Alabama Rule of Criminal Procedure 32.6(a)). 
Petitions over one hundred pages long frequently are dismissed as insufªciently speciªc. 
Petitions are barred because the incarcerated prisoner has not conducted an investigation 
identifying new witnesses and evidence. A whole body of law has emerged around barring 
post-conviction review based on meaningless noncompliance with timing rules that bar an 
appeal because of how it is mailed or served. See e.g., Melson v. State, 902 So. 2d 715 (Ala. 
Crim. App. 2004) (barring all subsequent appeals when death row prisoner ªled notice of 
appeal in Court of Criminal Appeals rather than circuit court); Ex parte Maples, 885 So. 2d 
845 (Ala. Crim. App. 2004) (barring ªling of appeal when death row prisoner’s primary 
attorneys did not receive notice of ªnal order in the mail). 
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because, without counsel, they could not timely ªle their pleadings. The 
AEDPA also dramatically altered the standard for habeas corpus review, 
requiring greater deference to state court rulings on legal issues and mixed 
questions of fact and law; modiªed the procedures for treatment of unex-
hausted claims in various ways that beneªt the state and disfavor the peti-
tioner; created new, additional hurdles for petitioners seeking appellate re-
view of a federal district court’s denial or dismissal of a petition; and signiª-
cantly curtailed the opportunities for federal habeas petitioners to ªle a 
second or “successive” petition in cases in which a claim could not be ªled 
or fully adjudicated at the time of the ªrst petition.45 

The United States Supreme Court also has issued an ever-expanding 
set of procedural rulings in habeas corpus cases that limit opportunities 
for post-conviction review of criminal convictions.46 

The consequence is that most prisoners’ complaints about wrongful 
convictions, illegal sentences, and other errors for which there is a constitu-
tional remedy are never addressed on the merits. Even in death penalty 
cases, the great majority of substantive claims alleging constitutional viola-
tions, illegal state misconduct, and other serious errors are procedurally 
barred. For example, in the United States Court of Appeals for the Elev-
enth Circuit, which reviews cases out of Florida, Georgia, and Alabama, 
twenty-four Alabama death penalty cases were brought to the court on ªrst-
time applications for writs of habeas corpus in the last eight years.47 The 
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 See 28 U.S.C. §§ 2244(d)(1), 2253(c)(3), 2254(b)(2) (1996); see also Randy Hertz 

& James S. Liebman, Federal Habeas Corpus Practice and Procedure (5th ed. 2005). 
For a discussion of the circumstances that created the AEDPA and the many myths that 
supported it, see Stevenson, supra note 39. 

46
 See, e.g., O’Sullivan v. Boerckel, 526 U.S. 838 (1999) (to satisfy exhaustion require-

ment, state prisoners must exhaust one complete round of state’s established appellate 
review process, even when such review is discretionary); Keeney v. Tamayo-Reyes, 504 
U.S. 1 (1992) (when failure to develop evidence in state court proceedings is attributable to 
petitioner, federal evidentiary hearing will only be held if petitioner can show “cause and 
prejudice” or that “a fundamental miscarriage of justice will result”); McCleskey v. Zant, 
499 U.S. 467 (1991) (petitioner’s ignorance of critical witness establishing Massiah claim 
was insufªcient to establish “cause and prejudice” for failing to raise issue in his ªrst fed-
eral habeas petition, when other evidence could have supported claim originally); Wain-
wright v. Sykes, 433 U.S. 72 (1977) (barring federal court review of claim that state courts 
have denied on procedural grounds, unless petitioner can show “cause” for default and result-
ing “prejudice”). 

47
 See Jones v. Campbell, 2006 WL 146604 (11th Cir. Jan. 20, 2006); Callahan v. Camp-

bell, 427 F.3d 897 (11th Cir. 2005); McNair v. Campbell, 416 F.3d 1291 (11th Cir. 2005); 
Peoples v. Campbell, 377 F.3d 1208 (11th Cir. 2004); Sibley v. Culliver, 377 F.3d 1196 
(11th Cir. 2004); Henderson v. Campbell, 353 F.3d 880 (11th Cir. 2003); Bui v. Haley, 321 
F.3d 1304 (11th Cir. 2003); Hubbard v. Haley, 317 F.3d 1245 (11th Cir. 2003); Brownlee v. 
Haley, 306 F.3d 1043 (11th Cir. 2002); Fortenberry v. Haley, 297 F.3d 1213 (11th Cir. 2002); 
Nelson v. Alabama, 292 F.3d 1291 (11th Cir. 2002); Grayson v. Thompson, 257 F.3d 1194 
(11th Cir. 2001); Johnson v. Alabama, 256 F.3d 1156 (11th Cir. 2001); Thompson v. Haley, 
255 F.3d 1292 (11th Cir. 2001); Brown v. Jones, 255 F.3d 1273 (11th Cir. 2001); Cade v. 
Haley, 222 F.3d 1298 (11th Cir. 2000); Bradley v. Nagle, 212 F.3d 559 (11th Cir. 2000); 
Holladay v. Haley, 209 F.3d 1243 (11th Cir. 2000); Tarver v. Hopper, 169 F.3d 710 (11th 
Cir. 1999); Wright v. Hopper, 169 F.3d 695 (11th Cir. 1999); Duren v. Hopper, 161 F.3d 
655 (11th Cir. 1999); Kennedy v. Hopper, 156 F.3d 1143 (11th Cir. 1998); Baldwin v. Johnson, 



2006] Confronting Mass Imprisonment 351 

Eleventh Circuit denied substantive relief to death row prisoners in twenty-
two of the twenty-four cases.48 In all of the cases where relief was denied, 
convictions and death sentences were afªrmed because many of the con-
stitutional violations raised by condemned prisoners were deemed proce-
durally barred. This outcome may bolster ªnality, but the absence of fed-
eral judicial review on the merits means less assurance about the reliabil-
ity or propriety of Alabama convictions and death sentences. 

Historically, the rules applied by courts to bar review of criminal con-
victions were rooted in policy concerns about the fair resolution of criminal 
cases. Most states required trial lawyers to make a contemporaneous objec-
tion to any constitutional violation at trial for fear that savvy defense attor-
neys might later “sandbag” the court by allowing the trial to proceed while 
assuring the defendant of a new trial based on reversible error should he or 
she lose. Serious doubts exist about the legitimacy of the “sandbagging 
problem” in criminal litigation.49 Nonetheless, a state may reasonably bar 
review of trial errors that are not plain or fundamental when the defen-
dant is represented by skilled and effective defense counsel. However, 
most prisoners who ªle habeas corpus applications or collateral appeals 
are unrepresented by counsel, and “sandbagging” is not an issue. 

The new rules barring collateral review of criminal cases cannot be 
justiªed by any demonstrated problem or any policy that promotes fair-
ness and reliability.50 State post-conviction rules and many federal habeas 
corpus provisions have become tools to preclude substantive review of 
criminal convictions in every conceivable way. These rules have operated 
as traps to bar pro se or death-sentenced prisoners from receiving review of 
improper criminal convictions and illegal sentences. Courts aggressively 
apply these procedural rules in a rigid and often perverse manner to shield 
claims of constitutional error from review.51 The result has left the crimi-
nal justice system incapable of offering any meaningful assurance that it 
operates fairly or dependably in a wide range of cases. 

The Streamlined Procedures Act (“SPA”) and other congressional pro-
posals, including provisions in the recently enacted USA PATRIOT Act, 
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case properly dismissed as time-barred where it was ªled one day late); see also Rouse v. Lee, 
339 F.3d 238 (4th Cir. 2003) (en banc). 
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suggest that many legislators are prepared to exacerbate rather than cor-
rect these problems. The SPA would effectively eliminate federal habeas 
corpus review for thousands of prisoners by further restricting the power 
of federal courts to review application for writs of habeas corpus. The SPA 
would eliminate federal jurisdiction to consider claims that a state court 
refused to hear because of an alleged procedural default; bar prisoners 
from amending their petitions after the one-year statute of limitations ex-
pires; eliminate federal review of constitutional errors relating to sentencing 
deemed harmless by the states; and remove equitable provisions for fa-
cilitating review of some cases in extraordinary circumstances.52 Propo-
nents justify the SPA on the grounds that it will remedy delay and lack of 
“ªnality,” but neither concept is applicable to the great majority of habeas 
ªlings. Between 1995 and 2004, ninety-nine percent of all federal habeas 
ªlings were made by prisoners not under a sentence of death. Accordingly, 
ªling a habeas petition neither delays nor avoids a petitioner’s sentence.53 
Almost every habeas petitioner has a compelling incentive to achieve efª-
cient and timely review of his claims because he contends that his deten-
tion or imprisonment is wrongful.54 Whether the punishment is ªve years 
of incarceration or ªfty years, it is being fully implemented during the pend-
ency of any collateral litigation. 

At the time of this writing, the SPA is pending before the Senate Ju-
diciary Committee. One of the components of the proposed legislation gives 
the U.S. Attorney General authority to certify that a state’s system for pro-
viding counsel to death-row inmates in state post-conviction qualiªes the 
state to receive the beneªt of special procedures and standards that fur-
ther restrict access to habeas corpus relief. This component has already been 
enacted as an amendment to the USA PATRIOT Act adopted by Congress 
in March of 2006.55 The SPA has been widely condemned by the Ameri-
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can Bar Association, judicial conferences, and the press.56 It nonetheless 
reºects a policy perspective on problems created by mass incarceration 
and the plight of wrongly convicted prisoners that must be challenged. 

B. The Collateral Post-conviction Counsel Problem 

The Supreme Court has not yet recognized a federally protected right to 
counsel for any of the thousands of American prisoners who believe that 
their convictions or sentences have been illegally imposed.57 Gaining ac-
cess to the courts with skilled legal representation is virtually impossible 
for most prisoners, almost all of whom are indigent.58 

Even in death penalty cases, legal representation for collateral review 
remains a serious challenge in many states. Despite the fact that Alabama 
now has the fastest-growing death row population in the United States,59 
it does nothing at all to provide its condemned inmates with timely legal 
assistance in preparing and presenting post-conviction claims. It appoints 
no lawyers to represent death-sentenced inmates at the conclusion of an 
unsuccessful direct appeal. It furnishes no paralegal or other aid at the pris-
ons to enable death-sentenced inmates to collect the factual information 
and draft the pleadings necessary to obtain judicial consideration of con-
stitutional claims based on facts not included in the trial record.60 It main-
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tains no central agency to monitor the progress of capital post-conviction 
cases, assist in recruiting volunteer counsel, or give volunteer counsel 
needed technical support. 

The failure to provide any legal assistance to prisoners forces those 
inmates who cannot ªnd volunteer lawyers to ªle state post-conviction peti-
tions pro se.61 Proceeding pro se is particularly dangerous because state 
post-conviction procedures are generally marked by strict pleading re-
quirements, inºexible ªling deadlines, elaborate preclusion doctrines, and 
other technical pitfalls that cannot practicably be navigated without highly 
skilled counsel.62 State and local prosecutors routinely move to dismiss 
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[O]ccurs only after a petition has been ªled. Therefore, inmates who are unable to 
ªnd counsel to represent them before the limitations period for ªling a Rule 32 
petition expires, including inmates who are mentally ill, illiterate, or mentally re-
tarded, must determine the date by which they must ªle their Rule 32 petition and 
prepare and ªle a petition in the proper form with the proper claims in the proper 
court . . . . [A]n incarcerated inmate who does not have legal counsel is obviously 
hampered in his or her ability to interview witnesses, to gather records, to investi-
gate factual questions, and to conduct legal research. 

Id. 
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(Montgomery County Cir. Ct. Jan. 28, 2003) (Order Dismissing The Rule 32 Petition As Un-
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teer counsel. See Arthur v. Haley, 248 F.3d 1302 (11th Cir. 2001) (denying State’s motion 
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stay of execution); Barbour, 145 F. Supp. 2d at 1284 (granting stay of execution). 

For example, Christopher Barbour was forced to ªle a Rule 32 petition pro se on March 4, 
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claims in petitions ªled by pro se prisoners on procedural grounds such 
as lack of speciªcity, failure to state a claim upon which relief may be 
granted, and other rules aimed at procedural preclusion. Lacking the abil-
ity to interview witnesses, gather records, or investigate factual questions 
before ªling—let alone the legal training to understand what form of allega-
tions will make a pleading “sufªciently speciªc” to satisfy the require-
ment of “a clear and speciªc statement of the grounds upon which relief is 
sought, including full disclosure of the factual basis of those grounds”—
prisoners are at risk of summary dismissal.63 

Moreover, prisoners cannot obtain independent judicial fact-ªnding 
or decision-making in state proceedings without the assiduous efforts of 
competent and dedicated counsel.64 Alabama circuit judges routinely adopt 
batteries of factual ªndings and sign orders denying relief that have been 
prepared by the State’s lawyers.65 Unrepresented prisoners’ legal claims, 
instead of being reviewed by a neutral and impartial judge, are picked over 
 

                                                                                                                              
1997. The judge then appointed counsel, who represented Mr. Barbour at an evidentiary 
hearing on March 18, 1998. Appointed counsel did not ªle a post-hearing brief or proposed 
order and never ªled a notice of appeal after Mr. Barbour’s petition was denied on April 
21, 1998. The State did not provide counsel for an appeal, and Mr. Barbour therefore lost 
his state post-conviction claims by default. The Alabama Supreme Court ordered his exe-
cution on May 25, 2001. Barbour, 145 F. Supp. 2d at 1282. Just two days before this date, 
volunteer counsel obtained a stay from the United States District Court for the Middle 
District of Alabama. Id. 

63
 See, e.g., the case of Alabama death row prisoner Joseph Smith discussed infra, notes 

68–81 and accompanying text. 
64

 One example is the case of Jerry Henderson. After volunteer counsel ªled Mr. Hen-
derson’s Rule 32 petition, the lawyer withdrew from the case. The circuit court then appointed 
as counsel a lawyer who subsequently became the Talladega County District Attorney. See 
Alabama Legal Directory 446 (2003). Appointed counsel facilitated the circuit court’s 
dismissal of Mr. Henderson’s Rule 32 petition, effectively foreclosing Mr. Henderson’s oppor-
tunity for review. The state appellate courts upheld the dismissal of Mr. Henderson’s peti-
tion. Henderson v. State, 733 So. 2d 484, 485 (Ala. Crim. App. 1998), cert. quashed, Ex parte 
Henderson, No. 1980085 (Ala. Apr. 23, 1999). Federal review of the case was also subse-
quently barred as a result of this state court conduct. Henderson v. Campbell, 353 F.3d 880 
(11th Cir. 2003). On June 2, 2005, Mr. Henderson was executed by the Alabama ofªcials. See 
Garry Mitchell, State Carries out Henderson Execution, Decatur Daily, June 3, 2005, http:// 
www.decaturdaily.com/decaturdaily/news/050603/execute.shtml. 

65
 The Attorney General’s Ofªce typically submits a computer disk containing the pro-

posed order, with instructions for the judge on how to adapt it to produce a document that 
will be upheld on appeal. For example, in Borden v. State, No. CC-93-2280.60 (Lawrence 
County Cir. Ct.), the Attorney General ªled a motion to dismiss the Rule 32 petition and 
submitted a proposed order for the court’s signature with a letter to the circuit judge stating 
that “[t]he State has enclosed a disk containing the proposed orders in Microsoft Word 
format” and that:  

Should the Court adopt the State’s proposed order dismissing the Rule 32 petition 
in substantially the same form as it was submitted, the State respectfully requests 
that the Court add a paragraph at the conclusion of the order that establishes that 
the Court adopted the proposed order only after reviewing the record, the support-
ing afªdavits and ªnding that the State’s proposed order correctly represents the 
ªndings and conclusions of the Court. 

Letter from Assistant Att’y Gen. David Clark to Hon. Philip Reich (Jan. 17, 2002), at 1. 
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and dispatched by the State Attorney General’s Ofªce, which de facto com-
poses all of the factual ªndings and rulings of law that control the litiga-
tion process.66 State court judgments primarily dispose of claims on grounds 
that will create a procedural bar to consideration of their merits in subse-
quent federal habeas corpus proceedings. Finally, the constitutional claims 
of prisoners are consequently barred from federal review because they were 
not adequately litigated in state post-conviction proceedings.67 

IV. The Procedural Matrix Applied 

The case of an Alabama death row prisoner illustrates the absurdity 
of the current state of the law. Joseph Smith was convicted of capital murder 
in Mobile County in 1998. He alleged that his conviction was wrongful 
because his appointed lawyer was constitutionally ineffective. Under Ala-
bama law, Mr. Smith’s appointed defense lawyer at trial could receive only 
$1,000 for his case preparation.68 Mr. Smith contended that the lawyer con-
sequently did not investigate a great deal of evidence and mitigation that 
would have changed the outcome of the proceedings.69 Mr. Smith also 
claimed that the State illegally withheld evidence that would have estab-
lished his innocence.70 

On direct appeal, Mr. Smith’s counsel could be paid only $2,000 to-
tal for the appeals to the Court of Criminal Appeals and the Alabama Su-
preme Court.71 No compensation or counsel was provided to Mr. Smith for 
additional appeals. When Mr. Smith’s conviction was afªrmed on appeal, 
he had no money, no lawyer, and no ability to pursue his appeals. State law 
at the time gave him twenty-four months to ªnd volunteer counsel to in-
vestigate and prepare a petition for state post-conviction review (a prerequi-
site for federal litigation).72 After ªfteen months, Mr. Smith still had no 
counsel. A month later the Alabama Supreme Court shortened the statute 
of limitations for ªling post-conviction petitions from twenty-four months to 
twelve months. Before the original twenty-four-month deadline expired, 
Mr. Smith ªled a petition pro se and asked the trial judge to appoint him 
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 If a prisoner can get a timely petition ªled, a judge has the discretion to appoint an at-
torney. However, the lawyer can only be compensated up to $1,000 for the entire defense 
effort. Ala. Code § 15-12-23 (1999). Lawyers generally do not want, and frequently will 
not accept, appointments at that compensation level, and in most cases even if appointment 
is accepted only a limited effort will be possible. 

67
 See, e.g., Baldwin v. Johnson, 152 F.3d 1304, 1318–19 (11th Cir. 1998); Waldrop v. 

Jones, 77 F.3d 1308, 1314–16 (11th Cir. 1996); Weeks v. Jones, 26 F.3d 1030, 1042–46 
(11th Cir. 1994). 

68
 Ala. Code § 15-12-21(d) (1996).  

69
 Petition for Relief from Judgment Pursuant to Rule 32 of the Alabama Rules of 

Criminal Procedure, Smith v. State, No. CC-98-2064.60 (Mobile Cir. Ct. Sept. 27, 2002). 
70

 Id. 
71

 Ala. Code § 15-12-21(d) (1996) (amended in 1999 to increase cap to $2,000 per appel-
late court). 

72
 Ala. R. Crim. P. 32.2(c). 
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counsel.73 The State of Alabama argued that the new twelve-month statute 
of limitations applied retroactively to Mr. Smith; as his petition was un-
timely, the State argued, he would not need counsel.74 Without appointing 
counsel to Mr. Smith, the circuit court agreed with the State and barred 
Mr. Smith’s petition. This action eliminated any chance for future post-
conviction review in state or federal court.75 

Because Mr. Smith is on death row and we monitor many of these 
cases, my ofªce intervened and appealed the ruling barring his petition. 
On appeal, the Alabama Court of Criminal Appeals denied relief and 
afªrmed the lower court ruling.76 We further appealed to the Alabama Su-
preme Court, which overturned the lower court judgment and reinstated 
Mr. Smith’s appeal in the trial court.77 Fortunately, Mr. Smith then ob-
tained volunteer counsel to represent him in his reinstated state post-con-
viction proceedings. 

However, at the ªrst hearing on Mr. Smith’s case, the court appeared 
to agree with the State’s argument that the petition was insufªcient and had 
no merit. The court announced that it would issue ªndings of fact and con-
clusions of law, and the State prepared a lengthy order, which the judge 
signed.78 Mr. Smith then ªled a timely appeal within the forty-two-day limi-
tations period.79 The State did not contest the timeliness of Mr. Smith’s 
notice of appeal. Nonetheless, the Court of Criminal Appeals sua sponte 
asserted that the limitations period ran from the date of the hearing, not 
from the date of the trial court’s order, and dismissed Mr. Smith’s appeal 
as untimely.80 The Alabama Supreme Court denied Mr. Smith’s petition for 
certiorari.81 
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 Petition for Relief from Judgment Pursuant to Rule 32 of the Alabama Rules of 
Criminal Procedure, Smith v. State, No. CC-98-2064.60 (Mobile Cir. Ct. Sept. 27, 2002). 

74
 The State moved to dismiss Mr. Smith’s petition and sent a letter to the circuit judge 

asserting that it was unnecessary to appoint counsel for Mr. Smith: 

Typically, the State would not ªle a motion to dismiss a Rule 32 petition when the 
petitioner is on death row until an attorney has been appointed. This case, how-
ever, is different because the statute of limitations has expired. While the State has no 
objection to the appointment of counsel for Smith, the appointment of counsel 
would not change to [sic] fact that Smith ªled an untimely Rule 32 petition that is 
due to be summarily dismissed. 

State’s Letter to Hon. James C. Wood, Smith v. State, No. CC-98-2064 (Mobile County Cir. 
Ct. Oct. 7, 2002). 

75
 The circuit judge signed the State’s proposed order dismissing Mr. Smith’s pro se 

Rule 32 petition as untimely. Smith v. State, No. CC-98-2064 (Mobile County Cir. Ct. Oct. 
9, 2002) (order dismissing Rule 32 petition). 

76
 Smith v. State, 897 So. 2d 1246 (Ala. Crim. App. 2003). 

77
 Ex parte Smith, 891 So. 2d 286 (Ala. 2004). 

78
 Smith v. State, No. CC-98-2064.40 (Mobile County Cir. Ct. Mar. 18, 2005) (order). 

79
 Smith v. State, No. CR-04-1491, at *1 (Ala. Crim. App. June 1, 2005) (order). 

80
 Id. 

81
 Ex parte Smith, No. 1041432 (Ala. Aug. 12, 2005) (order denying writ). Mr. Smith has 

sought reinstatement of his appeal through another procedural mechanism, and the case is 
pending at the time of this writing. 



358 Harvard Civil Rights-Civil Liberties Law Review [Vol. 41 

It is unclear whether Mr. Smith will have his constitutional claims re-
viewed on the merits before he is scheduled for execution. His story is un-
fortunately not unique. In many death penalty cases, similar tales of pro-
cedural chaos can be told in which a condemned prisoner never received 
consideration of compelling constitutional claims. In non-capital cases, 
the likelihood of procedural default or preclusion blocking substantive re-
view is even greater. Reform is absolutely critical if meaningful remedies 
are going to reduce the number of innocent and wrongly convicted peo-
ple currently in prison. 

V. Recommendations for Restoring Fairness and Effective 

Federal Habeas Corpus and Post-conviction Review 

Very straightforward solutions would permit courts to correct wrong-
ful convictions and illegal sentences more effectively in state post-convic-
tion and federal habeas corpus proceedings. In this Part, I propose six 
solutions to advance a desperately needed discussion and effort to restore 
fairness and reliability to the administration of criminal justice for people 
currently imprisoned. 

A. Legal Representation for Prisoners with Terminal Sentences 

Mandating the appointment of skilled counsel to every condemned 
prisoner under sentence of death who seeks collateral review of his convic-
tion or sentence does not seem radical or unreasonable. There are approxi-
mately 3500 people on death row in America.82 Most states systematically 
provide counsel for condemned prisoners, but many do not. Regardless of 
whether they are provided counsel, all prisoners are subject to stringent 
ªling requirements, statutes of limitations, and other procedural restric-
tions. The appointment of counsel at the beginning of the state post-convic-
tion review process is crucial to achieve any semblance of fairness and reli-
ability. The United States Supreme Court has not recognized a constitu-
tional right to counsel in post-conviction proceedings.83 Therefore, it is up to 
any state that seeks to execute people to ensure that all death-sentenced 
prisoners have skilled, adequately trained counsel. 

Through the AEDPA, Congress has recognized the legitimacy of this 
basic requirement by enticing states with heightened restrictions in fed-
eral habeas corpus review if they provide collateral post-conviction coun-
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 Deborah Fins, NAACP Legal Defense Fund, Death Row U.S.A. (2005), avail-
able at http://www.naacpldf.org/content/pdf/pubs/drusa/DRUSA_Fall_2005.pdf. 

83
 This issue remains the subject of continuing litigation. In some death penalty cases, 

prisoners are arguing that the constitutional right of access to courts cannot be protected with-
out counsel. See Barbour v. Haley, 410 F. Supp. 2d 1120 (M.D. Ala. 2006), appeal dock-
eted, No. 05-16110-C (11th Cir. Nov. 7, 2005). 
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sel.84 The availability of counsel should not be discretionary or dependent 
on volunteer and pro bono efforts when a death sentence has been imposed. 
Collateral post-conviction counsel should be available to every death-row 
prisoner in America. 

Prisoners sentenced to life without parole or life imprisonment should 
also have legal representation available to them if they have a basis for chal-
lenging their conviction or sentence. Given the enormous number of peo-
ple currently in prison, it is hard to imagine governments extending a right 
to counsel to all imprisoned people. However, innocent and illegally con-
victed people who have been sentenced to die in prison face the most severe 
punishment. The smaller number of these prisoners makes the appoint-
ment of counsel feasible and reasonable to prevent a gross miscarriage of 
justice and to protect the integrity of the criminal justice system. 

B. Repeal the AEDPA or Suspend It in States that Fail To Meet 
Basic Requirements 

The absence of uniformity among states in the quality of indigent 
defense at trial, and in the availability of corrective review on direct appeal 
or in state post-conviction proceedings, makes blanket restrictions on federal 
habeas corpus difªcult to justify. There are huge disparities in what states 
do to provide counsel or to ensure fair and reliable review in state court 
cases. Many states have opted to continue administering criminal justice 
with grossly underfunded and inadequate indigent defense systems, a 
choice that increases the number of federal habeas corpus ªlings neces-
sary to enforce constitutional protections. Many states impose ridiculously 
low caps on compensation for work in indigent cases at the trial level, 
thus increasing the risk of wrongful convictions and sentences. In some 
states, judicial selection procedures make state court judges vulnerable to 
political pressures that compromise the protection of legal rights for dis-
favored and unpopular criminal defendants.85 Partisan judicial elections, 
in which candidates promise to resist protecting the rights of criminal defen-
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 28 U.S.C. § 2265 (1996); see also USA PATRIOT Improvement and Reauthorization 
Act of 2005, H.R. 3199, 109th Cong. § 507 (2006). 

85
 See Stephen B. Bright, Political Attacks on the Judiciary: Can Justice Be Done Amid 

Efforts to Intimidate and Remove Judges from Ofªce for Unpopular Decisions?, 72 N.Y.U. 

L. Rev. 308, 312–26 (1997); see also Harris v. Alabama, 513 U.S. 504, 519–20 (1995) 
(Stevens, J., dissenting) (“The ‘higher authority’ to whom present-day capital judges may 
be ‘too responsive’ is a political climate in which judges who covet higher ofªce—or who 
merely wish to remain judges—must constantly profess their fealty to the death penalty 
. . . . The danger that they will bend to political pressures when pronouncing sentence in 
highly publicized capital cases is the same danger confronted by judges beholden to King 
George III.”); John Paul Stevens, Opening Assembly Address, American Bar Association 
Annual Meeting, Orlando, Florida, August 3, 1996, 12 St. John’s J. Legal Comment. 21, 
31 (1996) (“[M]aking the retention of judicial ofªce dependent on the popularity of the 
judge inevitably affects the decisional process in high visibility cases, no matter how com-
petent and how conscientious the judge may be.”). 
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dants and prisoners, cast doubt on the fairness, independence, and reliability 
of state post-conviction appeals. 

Procedural rules restricting federal habeas corpus review should be 
suspended when state court judges summarily adopt ªndings and legal rul-
ings prepared by state prosecutors in state post-conviction.86 If states have 
unreasonable statutes of limitations that do not address whether prisoners 
have counsel, or fail to provide access to adequate legal assistance in some 
other form, prisoners should not be precluded from federal court review. 
Denying prisoners the tools to investigate and develop evidence in state 
collateral proceedings while foreclosing federal court review because claims 
were not fully presented in state court is unfair and unworkable. 

Many states have effectively opted not to provide the kind of review 
that the AEDPA assumes when it requires federal judges to defer to state 
court rulings and ªndings or otherwise protects state court judgments.87 
Only by allowing the petitioner to show that deªciencies in the state court 
review process warrant no such deference can any meaningful hope of 
reform be created.88 The current incentives to improve indigent defense 
and upgrade state post-conviction review have been ineffective. Repeal or 
suspension of the AEDPA is now required to improve the quality and re-
liability of criminal justice in the United States. 

Suspension of the AEDPA would simplify the review process in many 
habeas corpus cases. The most casual review of federal habeas corpus deci-
sions reveals a jurisprudence overwhelmed with very complex procedural 
requirements that make litigation in this area ill-advised for all but the 
most highly skilled and specially trained attorney.89 Procedural requirements 
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 It has been said that judicial orders that are simply adoptions of the extensive fact-
ªndings and legal arguments of one side in a case are not “worth the paper they are written 
on as far as assisting the court of appeals in determining why the judge decided the case.” 
United States v. El Paso Natural Gas Co., 376 U.S. 651, 657 n.4 (1964) (quoting J. Skelly 
Wright, The Nonjury Trial—Preparing Findings of Facts, Conclusions of Law and Opin-
ions, in Seminars for Newly-Appointed United States District Judges 166 (Fed. 
Judicial Ctr. 1963)). Alabama courts have expressly disapproved of this practice. See, e.g., 
Bell v. State, 593 So. 2d 123, 126 (Ala. 1992) (trial court’s practice of adopting the state’s 
proposed ªndings and conclusions of law is subject to criticism); Hubbard v. State, 584 So. 
2d 895, 900 (Ala. Crim. App. 1991) (citing Anderson v. City of Bessemer City, North 
Carolina, 470 U.S. 564 (1985)); Weeks v. State, 568 So. 2d 864, 865 (Ala. Crim. App. 1989); 
Morrison v. State, 551 So. 2d 435, 436 (Ala. Crim. App. 1989). Nonetheless, a review in 
August 2003 of the last twenty death penalty cases afªrmed or reversed by the Alabama 
Court of Criminal Appeals on appeal from the denial or dismissal of a petition for post-
conviction relief under Rule 32 of the Alabama Rules of Criminal Procedure revealed that 
in seventeen out of these twenty cases, or eighty-ªve percent, the trial judge adopted ver-
batim or almost verbatim an order denying or dismissing the Rule 32 petition that was written 
by the State. 

87
 28 U.S.C. § 2254(d)–(e) (1996). 

88
 This was the practice prior to the enactment of the AEDPA. See, e.g., Townsend v. 

Sain, 372 U.S. 293 (1963). 
89

 Even some federal appellate court judges have acknowledged that habeas corpus 
litigation has become the “most complex area of the law” they address. Abner J. Mikva & 
John C. Godbold, You Don’t Have to Be a Bleeding Heart, Hum. Rts., Winter 1987, at 24 
(quoting John C. Godbold). 
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have resulted in years of litigation and time-consuming adjudication of 
technical issues often unrelated to constitutional protections. Statutes of 
limitations for non-capital petitioners simply have no justiªcation; peti-
tions should be permitted unless there is inexcusable or unreasonable 
delay. Constraints on evidentiary hearings when a federal judge believes that 
such a hearing is required further undermine reliability.90 Thus, a multi-
tude of procedural issues resulting from poorly drafted and unclear statu-
tory language in the AEDPA could be eliminated with modiªcations that 
simplify habeas review.91 Asking that federal judges ªrst determine if consti-
tutional rights have been violated in a particular case and then evaluate 
whether a remedy for that violation is warranted would simplify the process 
of habeas corpus review. 

C. Suspend the Application of the AEDPA and Other Procedural Rules 
Where Equitable Considerations So Require 

Concepts of equity long have been relevant in federal habeas corpus 
review and other post-conviction remedies. Adjudications of applications 
for writs of federal habeas corpus are actually civil,92 rather than criminal, 
proceedings subject to the Federal Rules of Civil Procedure. These rules 
are employed as a “grand reservoir of equitable power to do justice in a 
particular case.”93 While the AEDPA and court decisions acknowledge that 
equitable considerations are relevant,94 case law before and after the AEDPA 
has rendered equitable considerations meaningless even in the most com-
pelling cases. The large numbers of appeals created by mass incarceration, a 
political culture that is preoccupied by insidious ªnality concerns, and 
judicial fears about docket control have trumped the needs of prisoners 
desperately seeking review and remedy. 
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 See Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992) (habeas corpus petitioner’s failure 
to present evidence on a certain issue in state court constitutes a “procedural default” that 
precludes a federal evidentiary hearing on that issue unless the petitioner shows “cause” 
for and “prejudice,” which are narrowly deªned). This standard is codiªed in the AEDPA. 
See 28 U.S.C. § 2254(e) (1996). 

91
 See, e.g., Lindh v. Murphy, 521 U.S. 320, 336 (1997) (“All we can say [about 

AEDPA] is that in a world of silk purses and pigs’ ears, the Act is not a silk purse of the art 
of statutory drafting.”). 

92
 See, e.g., Rules Governing § 2254 Cases In The United States District Courts 

11 (stating that Civil Rules apply in habeas corpus proceedings “to the extent that [the 
Rules] are not inconsistent with any statutory provisions or these [habeas] rules”); Keeney 
v. Tamayo-Reyes, 504 U.S. 1, 14 (1992) (O’Connor, J., dissenting) (“[O]ver the writ’s long 
history . . . one thing has remained constant: Habeas corpus is . . . an original civil action 
in a federal court.”). 

93
 12 James Wm. Moore, Moore’s Federal Practice § 60.48[1] (3d ed. 2001) (relat-

ing to Rule 60(b)(6) of the Federal Rules). 
94

 28 U.S.C. § 2244(d)(1)(B) (1996) (requiring that habeas petition be submitted one 
year from “the date on which the impediment to ªling an application created by State ac-
tion in violation of the Constitution or laws of the United State is removed, if applicant 
was prevented from ªling by such State action”). 
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A much broader concept of equitable review must be introduced in 
collateral proceedings to facilitate fair and reliable outcomes. The literacy or 
mental health of a pro se prisoner seeking post-conviction review should 
alter the application of complex procedural rules.95 When prisoners can-
not obtain relevant legal materials in prison law libraries or face other 
institutional barriers that justify suspension of procedural rules, review-
ing courts should facilitate merits review.96 

Broadened application of equitable considerations to facilitate re-
view would not seriously threaten the dockets of federal judges or subject 
courts to abusive litigation by frivolous litigants. As noted elsewhere,97 fed-
eral judges retain great authority to dismiss summarily insufªcient plead-
ings,98 grant state motions for summary judgment,99 and deny and even bar 
in forma pauperis ªlings from prisoners who abuse the process.100 

D. Suspend the AEDPA and Unnecessary Procedural Rules in Cases 
with Severe Sentences Where “Heightened Review” Is Required 

The United States Supreme Court has sanctioned the modern death 
penalty based on the promise that capital cases will be afforded heightened 
review and scrutiny.101 Yet the AEDPA and many court decisions have cre-
ated barriers to challenging alleged constitutional violations that increas-
ingly restrict substantive review in death cases. Death row prisoners have 
been denied any opportunity for appellate review of their initial federal 
habeas corpus cases because neither the district court nor the court of ap-
peals would grant a certiªcate of appealability required by the AEDPA to 
facilitate review.102 
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 O’Bryant, supra note 1, at 309–15. 
96

 See, e.g., Houston v. Lack, 487 U.S. 266 (1988) (holding that a pro se prisoner’s ha-
beas petition is deemed ªled at the moment he gives it to prison ofªcials). 

97
 See Stevenson, supra note 39. 

98
 See Rules Governing § 2254 Cases in the United States District Courts 4 

(“If it plainly appears from the face of the petition and any exhibits annexed to it that the 
petitioner is not entitled to relief in the district court, the judge shall make an order for its 
summary dismissal and cause the petitioner to be notiªed. Otherwise the judge shall order 
the respondent to ªle an answer or other pleading within the period of time ªxed by the 
court or to take such other action as the judge deems appropriate.”). 

99
 See Advisory Committee Note, Rules Governing § 2254 Cases in the United 

States District Courts 8 (1976) (recognizing availability of “dismissal pursuant to a mo-
tion by the respondent”). 

100
 See, e.g., In re McDonald, 489 U.S. 180, 180 (1989) (per curiam) (in response to 

multiple meritless ªlings, Court denied in forma pauperis status, “direct[ing] the Clerk not 
to accept any further petitions from petitioner for extraordinary writs pursuant to 28 U.S.C. 
§§ 1651(a), 2241, and 2254(a), unless he pays the docketing fee required by Rule 45(a) 
and submits his petition in compliance with Rule 33.”). 

101
 Woodson v. North Carolina, 428 U.S. 280 (1976). 

102
 Under the AEDPA, an appeal may not be taken to the court of appeals from the ªnal 

order in a habeas corpus proceeding unless a circuit justice or judge issues a certiªcate of 
appealability. 28 U.S.C. § 2253(c) (1996). See Moore v. Parker, 425 F.3d 250 (6th Cir. 
2005) (denying certiªcate of appealability as to two claims of error involving restriction on 
cross-examination of prosecution witnesses, and failure to instruct the jury on second-degree 
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The severity of the sentence should be relevant in collateral review. 
State and federal courts should honor the commitment to heightened re-
view made in Woodson v. North Carolina.103 Procedural bar, preclusion, and 
default rules should not be applied when prisoners face death or other termi-
nal prison sentences. Indeed, review of life in prison without parole and 
life imprisonment cases is even more difªcult to obtain. 

Recent evidence has emerged that may conªrm that innocent people 
have been executed in the modern death penalty era.104 Without question, 
there have been executions where serious doubts about guilt or the propriety 
of the sentence were left unresolved. Sentences of death, life imprison-
ment without parole, and life with parole require a higher standard of reli-
ability. The expectation that we exercise our power responsibly and justly 
cannot be reconciled with the current status of collateral review. In too many 
cases, preclusion, procedural bar, and default have created doubts as to 
the achievement of just outcomes. 

A presumption of merits review in cases with terminal sentences would 
reduce the risk of wrongful executions and imprisonment in the cases where 
the costs are greatest. The relatively small number of prisoners with these 
sentences would also limit to a manageable amount the number of cases 
entitled to merits review. 

E. Suspend Procedural Defaults and Preclusion Where Critical 
Constitutional Interests Are in Question 

The appeal and post-conviction review process should be a mecha-
nism for ensuring that police, prosecutors, and other criminal justice players 
with great power and discretion act legally. Abuse of power by judges, 
lawyers, and law enforcement ofªcials is not easily identiªed internally. 
The suppression of exculpatory evidence by state ofªcials, misconduct by 
police and prosecutors, fabricated or unreliable forensic evidence, juror mis-
conduct, and judicial misfeasance have frequently resulted in wrongful con-
victions of innocent people.105 Many of the constitutional violations impli-
 

                                                                                                                              
manslaughter); Brown v. Dretke, 419 F.3d 365 (5th Cir. 2005) (denying certiªcate of ap-
pealability to death-sentenced prisoner); Gonzalez v. Sec’y for Dep’t of Corr., 366 F.3d 
1253 (11th Cir. 2004) (same). 
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 428 U.S. 280 (1976). 

104
 See Hugo Adam Bedau et al., Convicting the Innocent in Capital Cases: Criteria, 

Evidence, and Inference, 52 Drake L. Rev. 587 (2004); see also Steve Mills & Maurice 
Possley, Case Review Disputes Executed Man’s Guilt, Hous. Chron., Dec. 10, 2004, at 
A1; Betsy Taylor, Prosecutors Reopen Executed Man’s Case; New Evidence Implies Eye-
witness Lied, Grand Rapids Press, July 14, 2005, at A14. 
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 For example, Ohio death row prisoner Derrick Jamison was exonerated in 2005. 

The prosecution had withheld critical eyewitness statements and other evidence from the 
defense resulting in the overturning of Jamison’s conviction in 2002. Jamison was origi-
nally convicted and sentenced to death in 1985 based in part on the testimony of Charles 
Howell, a co-defendant who received a lesser sentence in exchange for his testimony against 
Jamison. The prosecution withheld statements that contradicted Howell’s testimony and 
that would have undermined the prosecution’s theory of how the victim died, and would 
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cated by this conduct cannot be brought to light without meaningful post-
conviction review. 

Prosecutors typically face no sanctions, reprimands, or other conse-
quences for illegally suppressing evidence or violating laws prohibiting 
racial discrimination in jury selection.106 Even fabricated evidence by foren-
sic experts and incompetent testing goes uncorrected outside of a reversal 
in the case in which such misconduct is exposed.107 Collateral post-convic-
tion review therefore becomes the primary mechanism for identifying sys-
temic problems that undermine fair administration of criminal justice and 
public safety. 

Ensuring that these claims are reviewed on the merits in state and fed-
eral habeas corpus proceedings is important not only to innocent and 
wrongly sentenced prisoners, but also to larger society, which relies on 
those with power to exercise it lawfully and responsibly. States frequently 
attempt, and often succeed in their efforts, to shield illegal conduct by state 
ofªcials in criminal cases from scrutiny because indigent prisoners can-
not get around procedural or other preclusion rules. The AEDPA and gra-
tuitous procedural restrictions should not be applied to claims where the 
public interest is threatened by illegal or unconstitutional state conduct. 

Other issues that have long plagued and undermined the administra-
tion of criminal justice similarly should be accompanied by a presumption of 
reviewability. The importance of maintaining a just system requires merits 
review of some constitutional claims unless a prisoner has inexcusably failed 
to prosecute the claim or has knowingly violated important procedural rules. 
Racial bias claims constitute an important example of such an issue. 
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Habeas corpus litigation has been the mechanism by which the United 
States Supreme Court has done important work to allow racial minorities 
to participate in grand juries, in trial juries, and as grand jury forepersons.108 
Confronting racially discriminatory use of peremptory strikes by prose-
cutors during jury selection has required substantive review that is fre-
quently blocked when states argue that the claim is procedurally barred.109 

States use procedural defaults to facilitate discriminatory conduct in 
a willfully pernicious manner. After the Texas Attorney General conceded 
that the “prosecution’s introduction of race as a factor for determining 
‘future dangerousness’ was a violation of a death row prisoner’s rights to 
equal protection and due process,”110 the United States Supreme Court 
vacated Victor Saldano’s death sentence in 2000.111 At trial, a Texas “expert” 
testiªed against Saldano and told the jury that one of the factors associ-
ated with a defendant’s future dangerousness is his race or ethnicity.112 
The alleged expert pointed to the overrepresentation of black and brown 
people in prison to support his conclusions about the correlation between 
race and dangerousness.113 After the United States Supreme Court rever-
sal, the Texas Court of Criminal Appeals reinstated the death sentence. 
The Texas court ruled that the issue was procedurally barred and that the 
Attorney General had no authority to confess error in a death penalty case 
appealed to a federal court.114 

The long history of tolerating racially biased administration of criminal 
justice has created injuries that have in no way healed.115 Failing to ad-
dress clear evidence of racial bias in criminal cases by invoking proce-
dural defaults or preclusion facilitates racially discriminatory conduct and 
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does great harm to the integrity of criminal justice review. The perception 
of unfairness is aggravated by a lack of racial diversity among judges and 
prosecutors, which itself exacerbates courts’ tolerance of unremedied illegal 
discrimination.116 These claims should be reviewed on the merits to pro-
tect the integrity of the system and to shield disadvantaged people at risk 
of wrongful conviction and imprisonment. 

F. Confront the Costs of Providing Fair, Reliable, and Adequate Post-
conviction Review for the Two Million Imprisoned People in America 

Institutional structures must be expanded if we are going to persist 
in incarcerating such a large percentage of our population. Resources and 
administrative support for judges, prosecutors, and indigent defense pro-
viders are grossly inadequate to meet the challenge of such dramatic in-
creases in the prison population. Increased funding of state indigent de-
fense systems and improved reliability of trial proceedings must become 
a priority if states are going to decrease the incidence of wrongful con-
victions. 

Currently, courts and collateral review institutions are not equipped 
to manage or address the legitimate complaints of the thousands of impris-
oned people who need review at this time. The solution cannot be to scale 
back review opportunities for the imprisoned who have been wrongly con-
victed or sentenced. The cost of mass incarceration has to be confronted; 
we must equip, fund, and prepare the institutions responsible for ensuring 
that none of America’s two million imprisoned people is innocent or 
wrongly convicted. 

Many courts have added pro se law clerks and created staff positions 
to help process petitions for relief in recent years. However, these responses 
rarely result in evidentiary hearings, factual development of claims, or 
anything other than routinized application of the previously discussed pro-
cedural rules employed to bar and restrict review. Confronting the true 
cost of mass incarceration means that we must actually invest in careful, 
thoughtful review of collateral appeals when there is a credible risk that an 
innocent or wrongly convicted person is illegally imprisoned. 
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Conclusion 

There are compelling reasons to reduce the size of America’s prison 
population that have nothing to do with the feasibility of providing ade-
quate collateral review. I believe that our prison population needs to be dras-
tically reduced. In the meantime, however, we do not have the option of 
pretending that fair treatment of condemned, incarcerated, and powerless 
people can be avoided by creating complex procedural devices that func-
tion as blinders to injustice. How we treat America’s imprisoned is a meas-
ure of the character of our society and the quality of our legal system. It 
is precisely by the manner in which we respond to the cries and complaints 
of the incarcerated that we must gauge our commitment to justice and fair-
ness. 

If we continue to blind ourselves with procedural barricades to address-
ing the ways in which we dishonor constitutional requirements and violate 
legal rights in criminal proceedings, not only will the number of wrongly 
incarcerated in America grow intolerably, but we will all ªnd ourselves 
guilty of undermining the “liberty and justice for all” that our courts are 
designed to protect. 

Indifference to the plight of wrongly condemned and convicted prison-
ers in America ultimately breeds contempt for the rule of law. We have in-
vested billions into “Corrections” while simultaneously embracing a be-
wildering resistance to correcting fundamental violations of clearly estab-
lished constitutional rights. As a result, too many innocent and wrongly 
convicted men and women are now locked down in jails and prisons where 
they should not be. Restoring fairness in collateral appeals and remediat-
ing these wrongful convictions is the only corrective measure that can bring 
justice to thousands of prisoners. A generation of policymakers, legisla-
tors, lawyers, law students, and advocates will need to emerge and seriously 
challenge a legal and political landscape that has become an impediment 
to providing fair and just treatment for this country’s most vulnerable and 
disempowered people. It is a challenge well worth undertaking if equal jus-
tice is going to be anything more than an idea about which we hear, but 
never see. 



 


