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This nation’s very honor, as well as its hopes for the future, is at 
stake. Either we conduct such a trial as this in the noble spirit and 
atmosphere of our Constitution or we abandon all pretense to jus-
tice, let the ages slip away and descend to the level of revengeful 
blood purges. Apparently the die has been cast in favor of the latter 
course. But I, for one, shall have no part in it, not even through 
silent acquiescence . . . . 

 
[N]either clearer proof of guilt nor the acts of atrocity . . . could 
excuse the undue haste with which the trial was conducted or the 
promulgation of a directive containing such obviously unconstitu-
tional provisions as those approving the use of coerced confes-
sions or evidence and ªndings of prior mass trials. To try the pe-
titioner in a setting of reason and calm, to issue and use consti-
tutional directives and to obey the dictates of a fair trial are not im-
possible tasks. Hasty, revengeful action is not the American way. 
      —Justice Murphy, dissent in denial of certiorari in 
           Homma v. Patterson, 327 U.S. 759 (1946). 

I. Introduction 

The events of September 11, 2001, affected American society and the 
national consciousness in ways that have yet to be fully realized. In the 
aftermath of the attacks, President George W. Bush issued an executive 
order authorizing the use of military commissions in the War Against 
Terrorism.1 President Bush created these alternative tribunals despite the 
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historically limited jurisdiction of military commissions. Military courts 
were traditionally regarded as courts of necessity, only to be convened tem-
porarily by commanders in war zones during active military operations to 
try war crimes or to enforce justice in occupied territories where no other 
courts were open or had jurisdiction.2 Prior to President Bush’s decision 
to employ the military commissions, the Supreme Court had acknowl-
edged that “the Framers harbored a deep distrust of executive military power 
and military tribunals,”3 and that “[f]ree countries of the world have tried 
to restrict military tribunals to the narrowest jurisdiction deemed abso-
lutely essential to maintaining discipline among troops in active service.”4 
The Court held this ground in Hamdan v. Rumsfeld,5 where it found that 
President Bush’s use of military commissions and their departures from 
traditional penal tribunals as prescribed by the Constitution had not been 
authorized expressly by any congressional act.6 It further found the mili-
tary commissions’ deviations from traditional procedures of military tri-
bunals violative of the Uniform Code of Military Justice.7 The Court’s 5 
to 3 decision in Hamdan8 has been heralded as a “sweeping and categori-
cal defeat” of the Bush administration’s military commissions system.9 
However, one aspect of the military commissions has not received sufªcient 
attention: their prescribed evidentiary rules.10 Instead of adopting either 
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the Federal or Military Rules of Evidence—two parallel sets of rules that 
apply to federal district courts and courts-martial respectively11—the 
President chose to resurrect a standard that has been viewed with disfavor 
in American jurisprudence since the conclusion of the Second World War: 
the admissibility benchmark of “probative value to a reasonable person.”12 

The Hamdan Court’s decision sent a clear message that the executive 
branch may not adopt an aberrant set of procedures for military commis-
sions without congressional approval. Central to the Court’s ruling was 
its determination that “[n]othing in the record . . . demonstrates that it 
would be impracticable to apply court-martial rules in this case.”13 In the 
wake of Hamdan, the Bush administration worked with Congress to craft 
a set of legislatively endorsed procedures for military commissions de-
signed to try detainees. The resulting legislation, while providing for mili-
tary commissions different in signiªcant ways from those originally con-
templated, adopts many of the Bush administration’s previously prescribed 
evidentiary rules. As a result, Congress and the President established 
rules for military commissions which deviate unnecessarily from traditional 
American rules of evidence. 

The search for truth drives the rules of evidence governing judicial 
proof of guilt in penal systems. While accuracy in the search for truth is 
not the sole purpose of a set of evidentiary rules, truth rightfully is para-
mount among the competing values reºected in criminal jurisprudence 
and its evidentiary rules. As described by William Twining: 

[T]here is undoubtedly a dominant underlying theory of evi-
dence in adjudication, in which the central notions are truth, rea-
son, and justice under the law. . . . [T]he primary end of adjudi-
cation is rectitude of decision, that is the correct application of 
rules of substantive law to facts that have been proved to an agreed 
standard of truth or probability. The pursuit of truth in adjudica-
tion must at times give way to other values and purposes, such 
as the preservation of state security or of family conªdences; dis-
agreements may arise as to what priority to give to rectitude of 
decision as a social value and to the nature and scope of certain 
competing values . . . . But the end of the enterprise is clear: the 
establishment of truth.14 
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If the purpose of military commissions is to ensure that those who helped 
perpetrate an atrocious and despicable attack on American soil are brought 
to justice, the rules of evidence should play an essential truth-seeking role in 
ensuring that only those responsible are punished. 

Much has been made of the other differences between military commis-
sions and traditional criminal trials or courts-martial; the majority of these 
criticisms lie beyond the scope of this Article. However, evidentiary rules 
are “sensitive to shifts in prevailing ideology,” as changes in political climate 
inºuence “the way in which truth values are balanced against other values 
and needs of a procedural system.”15 Evidentiary rules embodying tradi-
tional values of criminal justice are hence particularly susceptible to sacriªce 
in the name of necessity and expediency. Although the Federal and Military 
Rules of Evidence are not without ºaws, they are reliable and familiar and 
have evolved through common law and statutory adaptation. Thus, devia-
tions from their use deserve examination. 

The Bush administration has proffered a variety of rationales, all of 
which may be reasonable justiªcations, to support the use of different evi-
dentiary rules to try terrorist suspects currently detained at Guantanamo 
Bay. Evidentiary rules are not necessarily rendered suspect when they differ 
from the rules which govern most American tribunals. However, when com-
paring such systems, one must identify those values that are collateral to 
the pursuit of truth in each. This allows for an assessment of whether al-
ternative evidentiary procedures compromise their truth-seeking capacity 
needlessly, or instead do so to uphold those collateral values that are most 
prized. 

Absent such an evaluation, we cannot know whether the proffered ra-
tionales for different rules of evidence truly justify differential treatment 
or are instead pretext for tipping the balance too far in favor of the govern-
ment when adjudicating terrorism crimes. For example, Vice President Dick 
Cheney in the aftermath of the attacks described the purpose behind the 
military commissions as follows: 

The basic proposition here is that somebody . . . who conducts a 
terrorist operation, killing thousands of innocent Americans—men, 
women, and children—is not a lawful combatant . . . . They don’t 
deserve the same guarantees and safeguards that would be used 
for an American citizen going through the normal judicial proc-
ess. They will have a fair trial, but it will be under the procedures 
of a military tribunal, under rules and regulations to be estab-
lished in connection with that. We think it’s the appropriate way 
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to go. We think it guarantees that we’ll have the kind of treat-
ment of these individuals that we believe they deserve.16 

The logical circularity of this statement is readily apparent. Affording 
individuals the kind of treatment that “we believe they deserve” presup-
poses certainty about their participation in terrorist operations. Supposi-
tions about prior actions do not justify disparate treatment in proceedings 
designed to test those assumptions. Statements such as these, made by 
public ofªcials in the wake of an enormous tragedy, do not alone render 
an alternative tribunal scheme for terrorism suspect. However, these re-
marks do suggest that appeals to emotion may override calls to reason in 
this context. 

With this concern in mind, this Article compares the efªcacy of the 
evidentiary rules adopted for use in trials of terrorism suspects to tradi-
tional criminal law procedures for both civilians in federal district court 
and military defendants before courts-martial. Part II reviews the origins 
of the regulations promulgated by President Bush and the Department of 
Defense to govern the military commissions and their procedures and 
describes the effects of the Hamdan decision on these rules. In addition, 
it provides a brief legislative overview of various bills that were introduced 
prior to the ultimate adoption of the Military Commissions Act of 2006 
(“MCA”). Part III explains several notable distinctions between the mili-
tary commissions’ evidentiary standards and those of the Federal and Mili-
tary Rules of Evidence. In so doing, there are two caveats with regard to 
the conclusions drawn herein. First, the Military Commissions Act dele-
gates the authority to prescribe many aspects of the rules of evidence for 
military commissions to the Secretary of Defense.17 As of the time at 
which this Article goes to press, the Pentagon has yet to establish a set of 
evidentiary rules for post-MCA military commissions. However, one can 
reasonably rely on the rules originally promulgated by the Department of 
Defense prior to the passage of the Act to draw inferences about what 
standards the Pentagon will implement pursuant to its discretion under the 
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MCA. Second, since no military commission has completed a trial in the 
four years since the commissions’ establishment, this Part focuses on the 
rules themselves and how they might be used in practice. Part IV exam-
ines the justiªcations offered by the Bush administration and others to 
support using a distinct set of evidentiary rules and other procedures in 
military commissions to try terrorism suspects in lieu of those used in dis-
trict courts and courts-martial. This Part aims to show that the evidentiary 
standards of military commissions and departures from the Federal and 
Military Rules of Evidence cannot be sufªciently justiªed by the ration-
ales put forth by supporters of military commissions. Part V concludes. 

II. The Origins of Military Commissions for Detainees, 

Their Procedures, and Their Rules of Evidence 

A. Presidential Rulemaking 

Before discussing how the military commissions’ aberrant eviden-
tiary standards may not be justiªed by their alleged rationales, it is worth-
while to take a look at the genesis of the military commissions and the 
origins of their procedural rules. Normally the Department of Defense, pur-
suant to the Uniform Code of Military Justice, adopts military justice proce-
dures through an open and deliberative process, during which those with 
relevant interest and expertise may participate.18 Since the end of World 
War II, most major national-security initiatives have been implemented 
after extensive interagency debate. However, the post–September 11 
sense of urgency led then-White House Counsel Alberto Gonzales to es-
tablish an interagency group to generate options for terrorist prosecutions 
just a week after the attacks.19 The White House rejected the interagency 
group’s alternative suggestions of criminal trials, military courts-martial, 
and tribunals with mixed civilian and military composition—similar to 
those used at Nuremberg to try war criminals—and instead moved forward 
with military commissions.20 The executive branch then proceeded with-
out the notice-and-comment process usually followed by the Department 
of Defense.21 The original Defense Department regulations governing 
military commission procedures, “for the most part, [were] drafted behind 
closed doors, without any hearings or other input from scholars, legal 
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organizations, human rights groups, or others with relevant expertise or 
points of view . . . and [were] adopted with no congressional input.”22 
The result was that the military commission “procedures and rules of 
evidence were decided ex parte and for the particular defendants and not 
on the basis of legislation, open administrative process or precedent.”23 
Presidential Military Order Number One and the Defense Department’s 
regulations, issued in 2002 and revised in 2005,24 ensured that the mili-
tary commissions’ procedures and appeal provisions “all depart[ed] sharply 
from the corresponding features of the court-martial system already in 
place to try our own service members, enemy prisoners, and those accused 
of violating the laws of war.”25 Once the decision was made to use mili-
tary commissions, “[w]hole agencies were left out of the discussion. So 
were most of the government’s experts in military and international law.”26 

The lack of interagency vetting and the haste with which these rules 
were adopted do not per se render them incapable of surviving scrutiny. 
However, the origins of the military commissions’ rules suggest that they 
were adopted without sufªcient deliberation. It seems unlikely that truth-
seeking and collateral values were weighed in a neutral or reºective manner 
when the commissions’ evidence rules were created, in light of the exclu-
sion of different points of view from the crafting of the commissions. Deci-
sionmakers weigh competing values against each other, and their deter-
mination of the relative importance of these values frames the procedures 
and the substantive framework of the trials themselves. As a result, the 
outcomes of these trials are likely to reºect the political considerations 
that contributed to their procedural design. 

The federal criminal justice system and its structure reºect the rela-
tionship between values, procedures, and substance. Congress debates and 
passes substantive laws that detail elements of crimes, as well as proce-
dures that govern civilian criminal trials. The executive branch prose-
cutes criminal suspects, and Article III courts adjudicate the trials, where 
politically insulated judges answer questions of law and members of the 
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public, in the form of a jury, make determinations about questions of fact. 
Although procedure and substance are determined by Congress, which is 
believed to be the best institutional representative of societal values, Ar-
ticle III courts may review both for constitutional integrity. The executive 
branch, which prosecutes the crimes, does not dictate the procedures fol-
lowed in the courts and must operate within the constraints imposed by 
the other two branches. 

In contrast to this balanced system, initially the executive branch 
alone designed the set of procedural protections, including evidentiary stan-
dards, which would be afforded to terrorism suspects. In addition, the 
executive branch deªned the substantive crimes to be charged, rather than 
using pre-existing federal crimes found in the United States Code.27 The 
result was an advancement of the Executive’s agenda with little accounting 
for competing concerns. As Justice Souter noted in his opinion in Hamdi 
v. Rumsfeld: 

In a government of separated powers, deciding ªnally on what 
is a reasonable degree of guaranteed liberty whether in peace or 
war (or some condition in between) is not well entrusted to the 
Executive Branch of Government, whose particular responsibil-
ity is to maintain security. For reasons of inescapable human na-
ture, the branch of the Government asked to counter a serious 
threat is not the branch on which to rest the Nation’s entire reli-
ance in striking the balance between the will to win and the cost 
in liberty on the way to victory; the responsibility for security will 
naturally amplify the claim that security legitimately raises.28 

Executive decisions to depart from traditional norms of adjudication should 
be evaluated with caution. These decisions, for the most part, function to 
aggrandize executive control, without statutory regulation by the Con-
gress and absent independent Article III control. The Hamdan Court 
clearly recognized this problem in the Bush administration’s establish-
ment of military commissions. 

B. Implications of Hamdan v. Rumsfeld 

Hamdan put a halt to the Executive’s monopoly on dictating the rules 
by which detainees would be tried. According to the Court, Article 36 of 
the Uniform Code of Military Justice (“UCMJ”) functioned as a legisla-
tive restriction on the President’s capacity to promulgate procedural rules 
for both courts-martial and military commissions in two ways. First, pro-
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cedural rules must not be “contrary to or inconsistent with” the UCMJ, 
“however practical [they] may seem.”29 Second, rules applied to military 
commissions must be identical to those applied to courts-martial “unless 
such uniformity proves impracticable.”30 The Court concluded that the 
“‘practicability’ determination the President has made is insufªcient to 
justify variances from the procedures governing courts-martial.”31 The 
Court acknowledged that under Article 36(a) of the UCMJ, the President 
was to be afforded “complete deference” in his determination that it was 
“impracticable to apply the rules and principles of law that govern ‘the 
trial of criminal cases in the United States district courts’. . . .”32 How-
ever, the Court determined that the President had not “made a similar 
ofªcial determination that is impracticable to apply the rules for courts-
martial”33 to military commissions pursuant to Article 36(b), which re-
quires that rules applied in courts-martial, provost courts, and military 
commissions be “uniform insofar as practical,” irrespective of whether 
they differ from Article III courts.34 Further, even if such an ofªcial de-
termination was not required to meet the standards under subsection (b), 
the Court found that the President had not sufªciently justiªed the mili-
tary commissions’ departures from the rules of courts-martial.35 At best, 
the President’s only proffered reason was the “danger posed by interna-
tional terrorism,” the same justiªcation used to explain why federal courts 
could be not used to try suspects. However, the Court concluded, “[w]ithout 
for one moment underestimating that danger, it is not evident to us why it 
should require . . . any variance from the rules that govern courts-martial.”36 

The cabining of executive discretion through the Court’s interpreta-
tion of Article 36 ensured that there would be legislative input in the military 
commissions’ procedures. In the words of Justice Kennedy’s concurrence: 

Congress’ chosen language [in Article 36] . . . is best understood 
to allow the selection of procedures based on logistical constraints, 
the accommodation of witnesses, the security of the proceedings, 
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and the like. Insofar as the “[p]retrial, trial, and post-trial proce-
dures” for the military commissions at issue deviate from court-
martial practice, the deviations must be explained by some such 
practical need.37 

In this framework, the Executive may only establish military commission 
procedures distinct from those of traditional courts-martial without legis-
lative approval when it identiªes the pragmatic reasons motivating the 
adoption of the alternative procedure. However, the Hamdan decision did 
not preclude the adoption of these alternative evidentiary rules for mili-
tary commissions so long as Congress had approved them. As Justice Breyer 
explained in his concurrence, “[t]he Court’s conclusion ultimately rests 
upon a single ground: Congress has not issued the Executive a ‘blank check’ 
. . . . Nothing prevents the President from returning to Congress to seek 
the authority he believes necessary.”38 

The requirement of legislative approval provides a degree of legisla-
tive oversight in the adoption of rules, which is preferable to exclusive ex-
ecutive decisionmaking because “[t]he Constitution is best preserved by 
reliance on standards tested over time and insulated from the pressures of 
the moment.”39 However, this beneªt can only be realized if Congress care-
fully scrutinizes each deviation from standard procedure, particularly 
those regarding evidentiary rules. 

In the wake of the Hamdan decision, the executive branch began to 
work with Congress to implement procedures with legislative approval. 
On September 7, 2006, the Bush administration transmitted a proposed 
version of the Military Commissions Act of 2006, noting that the proce-
dures contained in the draft legislation “reºect[ed] the result of an extended 
deliberation both within the executive branch and between representa-
tives of [the Bush] Administration and Members of Congress.”40 Senate 
Republicans met the proposal with opposition.41 Senators John Warner, 
John McCain, and Lindsey Graham of the Armed Services Committee 
crafted a separate version of the bill, which required military commis-
sions to function more like regular courts-martial, barred convictions on 
the basis of classiªed materials the accused would not be able to see, and 
featured stronger prohibitions against the use of coerced testimony.42 The 
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Senate Armed Services Committee voted 15 to 9 to send this version of 
the bill to the full Senate.43 This resulted in a standoff44 and negotiations 
between the Senate and the Bush administration.45 While the Senate and 
administrative ofªcials struggled to arrive at an acceptable compromise, 
the House Armed Services Committee voted to ratify the White House’s 
version of the bill.46 The ªnal version of the MCA was passed by the Senate 
on September 29, 2006,47 and signed into law by President Bush on Oc-
tober 17, 2006.48 

II. Differences in Procedure: Military Commissions in Lieu of 

Criminal Trials or Courts-Martial 

This Part will highlight several of the structural and procedural dif-
ferences between traditional tribunals, the original military commission 
plan as promulgated by the Bush administration, and the military com-
missions ultimately structured by the MCA, as well as their potential im-
pact of these differences on military commission trials. Departing from 
traditional criminal trials and military courts-martial affords the executive 
branch increased ºexibility to prosecute suspected enemy combatants. 
However, this move may also undermine the capacity of the military com-
missions to ascertain the truth of whether the detainees indeed committed 
the atrocities of which they are accused. 
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A. The Unique Military Commission Structure 

1. Traditional Criminal Trials and Courts-Martial 

“The right to trial by jury in criminal cases, enshrined in Article III 
and the Sixth Amendment, is one of the most revered civil liberties guar-
anteed by the United States Constitution.”49 Federal civilian criminal tri-
als are usually conducted before a jury of twelve individuals50 and an Ar-
ticle III judge. In comparison, courts-martial are the traditional form of 
American military court, and “their procedures are comprehensively regu-
lated by statute.”51 The historical purpose of courts-martial was to accom-
modate the military’s need to enforce strict discipline amongst its sol-
diers.52 After World War II and accusations of excessive procedural sever-
ity, Congress passed the UCMJ to overhaul the courts-martial and bring 
military justice in line with civilian procedures.53 As one military judge 
has noted, the UCMJ is based on the “precept that military effectiveness 
depends on justice and that, by and large, civilian forms and principles 
are necessary to ensure justice” in military trials.54 

Structurally, courts-martial resemble civilian criminal trials and are 
constituted by a military judge and court-martial “members,” who are mem-
bers of the armed services either equal or senior to the defendant in rank 
or grade.55 The military judges in courts-martial function in ways similar 
to civilian judges, ruling on all questions of law over the course of trial, 
including admissibility of evidence.56 The military judge is a commis-
sioned ofªcer designated by the Judge Advocate General of the relevant 
branch of the armed forces; however, Article 26 of the UCMJ ensures 
that military judges retain independence from the chain of command that 
has convened a trial.57 Much like her civilian counterpart, a military judge 
may not consult with the other members of the court except in the pres-
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ence of the accused, trial counsel, and defense counsel, nor does she vote 
with the court.58 

While a federal criminal trial requires twelve jurors,59 the number of 
members on a court-martial may be no less than twelve in capital cases 
and no less than ªve for non-capital charges.60 Much like their civilian 
counterparts, however, members of the court-martial act as a jury, decid-
ing the facts of the case and determining the defendant’s guilt or inno-
cence.61 Still, the members are not as independent as their civilian coun-
terparts because they are picked by the “convening authority”—the indi-
vidual bringing charges against a particular defendant.62 The defendant 
has the right to challenge members for cause as well as the right to one 
peremptory challenge.63 In addition, there are provisions for appellate review 
entirely outside of the chain of command in the Court of Appeals for the 
Armed Forces; this court is staffed by ªve civilian judges whose ªfteen-
year terms provide a degree of insulation from political pressure.64 In 
serious cases before a court-martial, a three-fourths vote is required for 
conviction and sentencing.65 Capital cases before a court-martial require 
a unanimous vote by the twelve members.66 

2. Military Commissions 

Unlike courts-martial and civilian criminal trials by jury, the Bush 
administration’s original plan for military commissions did not allow judges 
to make independent decisions about the admissibility of evidence. Evi-
dence was to be admissible if it had probative value to a reasonable per-
son either: (1) in the opinion of the Presiding Ofªcer, or (2) in the opinion of 
the majority of the commission, if any of the members of the commission 
requested to have the commission make the determination in lieu of rely-
ing upon the view of the Presiding Ofªcer.67 In addition, military com-
mission members, including the Presiding Ofªcer, were to determine co-
operatively all legal questions as well as all issues of fact.68 Furthermore, 
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the Presiding Ofªcer would have been the only member of the military 
commission required to be a lawyer.69 Thus, despite the novelty of the pro-
ceedings before the military commissions, all new issues of law were to 
be determined by a body with only one member who was guaranteed to 
have any legal training. 

President Bush’s original system was thus distinct in its evidentiary 
rules in that it eschewed the protections of epistemic paternalism that 
commentators say characterize our traditional evidentiary rules.70 As Al-
len and Leiter explain: 

[E]pistemic paternalism entails designing rules of evidence that 
are epistemically best for jurors, i.e., that lead them to form true 
beliefs about disputed matters of fact. Doing so requires, of course, 
taking into account both the epistemic frailties of jurors, and the 
epistemic limits of the rule-appliers [the “gatekeepers”], namely 
judges.71 

Since the original military commission procedures would have allowed 
commission members to overrule the evidentiary determinations of the 
Presiding Ofªcer, the only legally trained individual on the military com-
mission, they did not create a system where epistemic paternalism might 
work to induce more accurate factªnding. In recognition of the serious 
questions concerning the competence of commissioners to rule on mat-
ters of law that affect both the procedural and substantive fairness of the 
proceedings, the provisions were later changed to require the Presiding 
Ofªcer to rule on all questions of law so as to mirror more closely the 
division of labor between a judge and jury.72 However, the revised regula-
tions maintained the capacity for military commission members to over-
ride a Presiding Ofªcer’s determinations as to the admissibility of evi-
dence.73 

The MCA structures proceedings to more closely conform to courts-
martial, requiring military judges, as opposed to Presiding Ofªcers, to 
oversee the commissions. Under the new law, military judges must be 
commissioned ofªcers who are qualiªed to serve as military judges under 
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the general rules of courts-martial.74 These judges are to resolve all ques-
tions of law, including those relating to admissibility of evidence.75 The 
military judge is not allowed to vote with members of the commission, 
further conforming the judge’s role to that of jurists presiding over tradi-
tional criminal trials and military courts-martial.76 

President Bush’s original regulations did not allow for trial by civil-
ian jury. Under the administration’s original plan, three to seven commis-
sioned ofªcers of the United States military, all appointed directly by the 
Secretary of Defense or the Appointing Authority, would have deter-
mined questions of guilt.77 Conviction by military commission could have 
occurred with a two-thirds vote,78 although a capital sentence would have 
required seven members and unanimity.79 The burden of proof beyond a 
reasonable doubt and the presumption of innocence applied to military 
commissions; however, the lower voting threshold for conviction miti-
gated the efªcacy of these traditional procedural safeguards against wrong-
ful conviction. Since, under the original regulations, commissions could 
have consisted of as few as three members, and convictions and sentences 
would be rendered by only a two-thirds vote, “the government need[ed] 
only [to] be able to persuade two persons hand-picked by the Secretary 
of Defense in order to prevail.”80 

The MCA allows the Secretary of Defense or any ofªcer designated 
by the Secretary to convene a military commission, and any commissioned 
ofªcer of the armed forces is eligible to serve as a military commissioner.81 
The Act increases the minimum number of jurors required from three to 
ªve.82 The two-thirds concurrence for conviction, however, remains.83 For 
death-qualifying offenses, twelve commissioners are required for a convic-
tion,84 and all of them must concur in a sentence of death before it may 
be imposed.85 Although these are slight improvements upon the original 
form of military commissions, the fundamental concerns about the small 
number of commissioners and non-unanimity of verdicts remain. 
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B. “Probative Value to a Reasonable Person” 

The most startling difference between traditional evidentiary rules 
and military commission procedures is the standard for admissibility of evi-
dence. The original regulations stated that: 

Evidence shall be admitted if, in the opinion of the Presiding Ofª-
cer (or instead, if any other member of the Commission so re-
quests at the time the Presiding Ofªcer renders that opinion, the 
opinion of the Commission rendered at that time by a majority of 
the Commission) the evidence would have probative value to a 
reasonable person.86 

Aside from this blanket standard of “probative value” as the only prereq-
uisite for admissibility, the original regulations established a lax standard 
for admissibility with regard to speciªc types of evidence. Commission-
ers were to consider a broad spectrum of witness testimony87 and “other 
evidence,” such as testimony from prior trials and proceedings, sworn or 
unsworn written statements, physical evidence, and scientiªc or other 
reports.88 At times the regulations speciªed that the commission should 
consider potential inªrmities with the evidence when it weighed evidence 
during deliberation. For example, testimony from any witness would be 
received “if found to be admissible and not cumulative,” and could be deliv-
ered via “telephone, audiovisual means, or other means,” although the 
regulations noted that the commission “shall consider the ability to test 
the veracity of that testimony in evaluating the weight” of said evidence.89 In 
addition, witness testimony need not be given under oath or afªrmation, 
as long as the commission considered the refusal of a witness to “swear 
an oath or give an afªrmation in evaluating the weight to be given to the 
testimony . . . .”90 However, this instruction was only stipulated for wit-
ness-based evidence, and not for the “other evidence” referred to in sec-
tion 9.6(d)(3), such as prior testimony, written statements, physical evi-
dence, and reports.91 

The MCA, at ªrst glance, seems to conform with the UCMJ in that it 
allows for the Secretary of Defense to promulgate procedural rules which, 
so far as the Secretary considers practicable or consistent with military or 
intelligence activities, shall apply the principles of law and the rules of 
evidence in trial by general courts-martial.92 Thus, it uses the Military 
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Rules of Evidence as an explicit referent, as did the UCMJ before it.93 
However, the Act also prescribes a list of provisions which “the Secretary 
of Defense may prescribe,” including the rule that “[e]vidence shall be 
admissible if the military judge determines that the evidence would have 
probative value to a reasonable person.”94 Given that this was the admis-
sibility standard originally promulgated by the Executive, and it is now 
ofªcially sanctioned by Congress, it seems likely that the Secretary of 
Defense will continue to use this standard in military commissions. 

C. Security Concerns 

The original regulations instituted a plethora of measures to protect 
the security interests of individuals participating in the trial as well as the 
intelligence gathered in the broader war on terror. The Presiding Ofªcer 
was to “consider the safety of witnesses and others, as well as the safe-
guarding of Protected Information . . . in determining the appropriate 
method of receiving testimony and evidence.”95 To further these efforts, 
the Presiding Ofªcer was authorized to hear “any presentation by the Prose-
cution or the Defense, including an ex parte, in camera presentation, re-
garding the safety of potential witnesses before determining the ways in 
which witnesses and evidence will be protected,” and could “authorize any 
methods appropriate for the protections of witnesses and evidence,” in-
cluding but not limited to “testimony by telephone, audiovisual means, or 
other electronic means; closure of proceedings; introduction of prepared 
declassiªed summaries of evidence; and use of pseudonyms.”96 In addi-
tion, the Presiding Ofªcer could issue “protective orders as necessary to 
carry out the Military Order . . . including to safeguard ‘Protected Infor-
mation,’” which included: classiªed information; information protected 
by law or rule from unauthorized disclosure; information whose disclo-
sure may endanger the physical safety of participants in commission pro-
ceedings; information concerning intelligence and law enforcement sources, 
methods or activities; and information “concerning other national secu-
rity interests.”97 The Presiding Ofªcer could choose to limit the disclo-
sure of certain items by, for example, deleting Protected Information 
from documents and substituting summaries and other similarly redacted 
documents for originals.98 Likewise, the Presiding Ofªcer could choose 
to close proceedings to the public to protect security interests.99 The regu-
lations placed primary emphasis on protecting state secrets, noting that 
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“[n]othing in this part shall be construed to authorize disclosure of state 
secrets to any person not authorized to receive them.”100 The original regula-
tions thus explicitly placed the value of secrecy above the truth-seeking 
function in the context of evidentiary rules. 

The MCA continues the emphasis on secrecy in its protection of 
classiªed information, by stating that “[c]lassiªed information shall be 
protected and is privileged from disclosure if disclosure would be detri-
mental to the national security.”101 The Act mandates that military judges, 
to the extent possible, protect classiªed information through a series of 
actions, including the deletion of speciªed items of classiªed information 
from documents that are to be made available to the accused, and the substi-
tution of redacted, summarized, or admitted relevant facts in documents 
in lieu of classiªed information.102 In addition, military judges are to au-
thorize trial counsel, upon motion, to protect disclosure of sources, methods, 
or activities by which the government acquired evidence if these consti-
tute classiªed information.103 Accordingly, even when the origin of a piece 
of evidence directly implicates its truth-seeking value, defense counsel 
may be barred from knowing how the evidence was elicited, thus placing 
secrecy above truth in the rules of evidence. 

D. Distinction in the Structure of Evidence Rules 

In the federal system, the Federal Rules of Evidence embody the 
law’s epistemology, or “the set of rules and institutions that determine what, 
from a legal point of view, can be believed with sufªcient justiªcation for 
the purposes of the legal system.”104 The Federal Rules of Evidence have 
been described as reºecting four major tenets: relevance, admissibility, 
weight, and sufªciency of evidence.105 These four tenets help highlight 
how evidence serves a purpose in the federal system of justice different 
from that in the military commissions. As an overarching theme, Rule 
102 of both the Federal and Military Rules of Evidence notes that the rules 
“shall be construed to secure fairness in administration, elimination of 
unjustiªable expense and delay, and promotion of growth and develop-
ment of the law of evidence to the end that the truth may be ascertained 
and proceedings justly determined.”106 Thus, the rules themselves explic-
itly specify the hierarchy of competing evidentiary values; “truth” ascer-
tainment from just proceedings sits at the apex of the various goals of 
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evidentiary systems. This presumably is a reºection of the belief, ex-
pressed by Professor Susan Haack, that “justice requires not only just 
laws, and just administration of those laws, but also factual truth—objective 
factual truth; and that in consequence the very possibility of a just legal 
system requires that there be objective indications of truth, i.e., objective 
standards of better or worse evidence.”107 

Such a holistic theme did not, however, govern the commissions’ 
rules of evidence as originally constituted. The closest the original De-
partment of Defense regulations came to such a sentiment is the principle 
that all of the speciªed procedures governing military commissions “shall 
be implemented and construed so as to ensure that any such individual 
receives a full and fair trial before a military commission, as required by 
the President’s Military Order.”108 Thus, unlike Federal Rule 102’s ex-
plicit and speciªc reference to the collateral goals to be considered when 
applying the rules of evidence, there were no such overarching referents 
in the case of pre-MCA military commissions; the commissions had only 
a general aspiration for procedural fairness as guidance. Whether the regula-
tions to be implemented by the Secretary of Defense pursuant to the 
MCA will include such an overarching theme remains to be seen. 

1. Rules Governing Admissibility and Relevance 

The Federal and Military Rules of Evidence regulate admissibility 
through a requirement of relevance, governed by Rules 401, 402, and 
403.109 Scott Brewer has described relevant evidence under the federal 
rules as consisting of two main types: logically relevant evidence—
evidence that has “any tendency to make the existence of any fact that is 
of consequence to the determination of the action more probable or less 
probable than it would be without the evidence”;110 and pragmatically 
relevant evidence—evidence whose probative value is not “substantially 
outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence.”111 The Federal and Mili-
tary Rules of Evidence incorporate these two concepts into their stan-
dards for admissibility of evidence by making both logical relevance and 
pragmatic relevance prerequisites to admissibility; thus, evidence may be 
excluded even if it is logically relevant. 

Admissibility of evidence considered by a military commission un-
der the original procedures, on the other hand, was to be governed by a 
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different standard entirely. Unlike the necessary prerequisites of both 
logical and pragmatic relevance under the federal rules, the original stan-
dard for admissibility was “probative value to the reasonable person.”112 
“Probative value” is not modiªed in any particular way, which suggests it 
is likely to be a low standard, similar to that of logical relevance; any evi-
dence which may “tend[ ] to prove or disprove”113 the proposition for which 
it is used would most likely have been admissible. Thus the military com-
missions’ rules, as originally written, would have allowed for logically 
relevant evidence to be considered by factªnders; however, they lacked 
any rule to exclude evidence not deemed pragmatically relevant. Under 
the MCA, this standard for admissibility is likely to be preserved.114 
However, among the list of possible provisions the Secretary of Defense 
“may prescribe” is a provision that “the military judge shall exclude any 
evidence the probative value of which is substantially outweighed—(i) 
by the danger of unfair prejudice, confusion of the issues, or misleading 
the commission; or (ii) by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence.”115 This text mirrors that 
of Rule 403 of both the Federal and Military Rules of Evidence, which 
work to exclude evidence deemed pragmatically irrelevant from trial.116 

Whether the Secretary of Defense decides to promulgate a rule to 
exclude pragmatically irrelevant evidence is critical. An evidentiary sys-
tem lacking evidentiary exclusion appeals to “the epistemological desid-
eratum of completeness,”117 which is in some tension with the values es-
poused in the current federal and military systems. As Bentham ex-
pressed in his treatise, for “[t]he theorem to be proved . . . merely with a 
view to rectitude of decision, . . . no species of evidence whatsoever . . . 
ought to be excluded.”118 However, probative value depends upon both the 
correctness and completeness of the set of evidence at hand. Admitting 
evidence that has probative force individually but omits some essential point 
may be misleading. Accordingly, it is unclear that the elimination of all 
exclusionary rules in pursuit of the elusive goal of completeness of evi-
dence is prudent. As Professor Haack notes, it does not necessarily fol-
low that more evidence is always preferable to less, because “additional-
but-still-incomplete evidence may lead us in the wrong direction, while 
the previously available even-more-incomplete evidence would have led 
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us in the right direction.”119 Bentham’s argument for inclusiveness pre-
supposes that advocates in an adversarial system would self-regulate to 
do a “decent job of seeking out relevant evidence and of revealing the 
ºaws in the dubious stuff admitted along with everything else”;120 how-
ever, in practice, this may not be possible given our limited cognitive re-
sources.121 Indeed, as Craig Callen suggests, low standards of minimal 
relevancy for admissibility may be problematic as “[t]here is a signiªcant 
risk that jurors,” or, in this case, military commissioners, “will under-
stand admission of evidence to reºect a judicial opinion that the evidence 
is worthwhile, which may cause [them] to alter their opinion of the value 
of the evidence or their understanding of applicable law.”122 As a result, 
admission of evidence by a minimal probative value standard “does not 
simply waste time, or make sorting through evidence more difªcult for ju-
rors . . . . Instead, to the extent that trial courts admit evidence that is not 
worthwhile, jurors rationally relying on strategies from everyday life may 
be misled, resulting in inaccurate judgments of fact or law.”123 

At the outset, there will be no precedent that military commission 
judges might follow when applying the reasonable person standard to proba-
tive value. This makes the use of “reasonable person” as the benchmark 
somewhat problematic, since unlike the various other contexts in which 
the term is used,124 there will be no similar background to help determine 
what a reasonable person might ªnd probative.125 In addition, the indi-
viduals chosen to apply the standard circumscribe the scope of what is 
“reasonable”; this renders the deªnition both subjective and unstable in 
meaning. Consensus over what would be “probative” to a “reasonable per-
son” may not form. As Thomas Nagel has elucidated, “reasonable persons 
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may however fail to converge on a solution that is reasonable tout court, 
without ªnding one another unreasonable.”126 This problem was readily 
apparent when this standard was deployed in a different context: the To-
kyo Tribunals in the aftermath of World War II.127 The President of the Tri-
bunals, William Webb, explained that, “you cannot say, I cannot say, that 
on the question of whether any particular piece of evidence has probative 
value you will always get the same decision.”128 The answer might vary 
depending on the number of panelists and the composition of the tribunal 
on any given day.129 Thus, far from an objective standard for evidentiary 
admissibility, the ºexibility of the term “reasonable person” may result in 
different outcomes for similarly situated defendants. Evidence that is found 
to be admissible in one trial may be identical to evidence excluded in 
another, with the only difference being the happenstance of different ofªcers 
sitting in any given commission trial. 

2. Hearsay 

The military commission rules of evidence differ starkly from those 
of the Federal and Military Rules of Evidence in prescribing the admissi-
bility of hearsay evidence. If the pretrial proceedings in the Hamdan case 
(prior to a federal court order halting all military commission proceedings) 
are any indication, the inclusion of hearsay in military commission trials 
will be signiªcant. In the Hamdan pretrial proceedings, the prosecution 
gave notice that it intended to introduce ªfty-ªve reports of interrogations 
conducted by military and law enforcement personnel at Guantanamo Bay 
and Bagram Air Base in Afghanistan.130 

In the civilian criminal context, defendants are afforded safeguards 
against hearsay in both the Confrontation Clause131 of the Sixth Amend-
ment and the Federal Rules of Evidence. The Confrontation Clause coun-
teracts the government’s power to collect and present evidence against the 
accused by requiring that witnesses giving testimony be produced in court 
for cross-examination. As the Court noted in Crawford v. Washington, the 
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“principal evil at which the Confrontation Clause was directed was the 
civil-law mode of criminal procedure, and particularly its use of ex parte 
examinations as evidence against the accused,”132 including written re-
ports of accusations made by witnesses during governmental interroga-
tion outside the context of the trial.133 In the words of Justice Scalia, 
“[l]eaving the regulation of out-of-court statements to the law of evidence 
would render the Confrontation Clause powerless to prevent even the 
most ºagrant of inquisitorial practices.”134 

The protections afforded by the Sixth Amendment and the Federal 
Rules of Evidence’s regulation of hearsay are concurrent but not identi-
cal. As Justice Scalia explained: 

An off-hand, overheard remark might be unreliable evidence and 
thus a good candidate for exclusion under hearsay rules, but it 
bears little resemblance to the civil-law abuses the Confrontation 
Clause targeted. On the other hand, ex parte examinations might 
sometimes be admissible under modern hearsay rules, but the 
Framers certainly would not have condoned them.135 

Along those lines, the Court in Crawford held that “where testimo-
nial evidence is at issue . . . the Sixth Amendment demands what the 
common law required: unavailability and a prior opportunity for cross-
examination.”136 Although it declined to “spell out a comprehensive 
deªnition of ‘testimonial,’” the Court noted that at a minimum the term 
included “testimony at a preliminary hearing, before a grand jury, or at a 
former trial; and to police interrogations,” since these are “the modern 
practices with closest kinship to the abuses at which the Confrontation 
Clause was directed.”137 Crawford suggests a constitutionally preferred 
means of evaluation for evidential reliability: “[t]he Clause thus reºects a 
judgment, not only about the desirability of reliable evidence (a point on 
which there could be little dissent), but about how reliability can best be 
determined,” under the “crucible of cross-examination.”138 

It is still an open question as to whether noncitizens captured and 
held abroad have enforceable rights under the U.S. Constitution,139 including 
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rights under the Confrontation Clause. However, the Constitution and the 
Federal Rules of Evidence apply to any individual tried in a federal court, 
thus affording defendants protection from testimonial statements ren-
dered ex parte. Furthermore, Rule 802 of the Federal and Military Rules 
of Evidence creates blanket prohibitions against the admission of hear-
say, unless the evidence falls into prescribed exceptions.140 

Military commissions procedures do not provide for similarly strin-
gent restrictions on hearsay. The original regulations did not explicitly 
use the term “hearsay,” but allowed for the consideration of any evidence, 
“including, but not limited to, testimony from prior trials and proceedings, 
sworn or unsworn written statements,” as long as such evidence met the 
admissibility standard of “probative value to a reasonable person.”141 The 
MCA notes that the Secretary of Defense may prescribe a rule that allows 
for hearsay evidence not otherwise admissible under the Federal or Mili-
tary Rules of Evidence if the person seeking to admit the evidence makes 
her intent known to the adverse party sufªciently in advance so as to pro-
vide “a fair opportunity to meet the evidence,” and “the particulars of the 
evidence (including . . . the circumstances under which the evidence was 
obtained)” are disclosed.142 The evidence may be excluded if the oppos-
ing party can prove it is unreliable or lacks probative value.143 However, 
the disclosure of the methods by which the evidence was generated is sub-
ject to the MCA’s regulations on classiªed information, whereby the mili-
tary judge may restrict disclosure of “the sources, methods, or activities 
by which the United States acquired evidence if the military judge ªnds 
that the source, methods, or activities by which the United States acquired 
such evidence is classiªed.”144 Hence, there may be instances where the 
opponent of admission of hearsay evidence will not be able to ascertain the 
methods used in the production of hearsay. 

Supporters of the military commissions justify the use of hearsay by 
noting that such evidence is used by criminal justice systems across con-
tinental Europe. Given that the exclusion of hearsay seems to be an anoma-
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lous practice, proponents posit that there is nothing fundamentally unjust 
or suspect about admitting hearsay in a military commission.145 This ar-
gument unduly simpliªes the comparison that should be made between 
the U.S. system and other legal systems. In the United States, the factªnder 
may not consider hearsay unless it ªts within one of the exceptions to the 
rule. Continental-style systems, by contrast, regulate hearsay after admit-
ting the evidence; although the factªnder may consider hearsay, there are 
several checks to ensure that the evidence is weighed properly and with 
caution.146 Thus, although there is no blanket prohibition on hearsay, regula-
tion of hearsay is prevalent.147 However, unlike its civilian and foreign 
counterparts, the MCA does not explicitly instruct commissioners to treat 
hearsay with caution, and opponents to the admission of a particular piece 
of hearsay may be precluded from knowing the methods by which the 
evidence was procured. 

Although the hearsay doctrine as it exists in the Federal Rules of 
Evidence and the Military Rules of Evidence is not without its critics, even 
staunch opponents of exclusion do not propose that hearsay should be 
admitted without any regulation whatsoever.148 A broad “rule of free ad-
missibility would pave the way for partisan statements proved by proxy 
witnesses, statements of unknown origin, and statements made under ex-
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traordinary pressure or other circumstances almost certain to distort,” and 
would have a “negative impact on important procedural mechanisms and 
invite fabrication of statements that would be hard to detect.”149 These con-
cerns are particularly relevant in the context of military commissions. 

The ªrst risk associated with a highly permissive hearsay rule is that 
of translation error. In Hamdan, for example, the prosecution presented 
reports documenting interrogations that were conducted in English, with 
translators reproducing the questions in the detainee’s language and then 
translating answers back into English.150 However, these reports are not 
nearly as comprehensive as a full transcript with questions and answers in 
their original and translated forms would be.151 The reports only contain 
paraphrased summaries provided by the agent who was present during the 
interrogation.152 Thus, there is no means of verifying whether the questions 
asked of the detainee were accurately translated, nor is there any way of 
ensuring that the agent’s description of the interrogation was correct. Com-
pounding this problem is the fact that interpreters used in ex parte inter-
rogations and those used during the course of the trial are not subject to 
Federal Rule of Evidence 604, which requires an interpreter to be “sub-
ject to the provisions of these rules relating to qualiªcation as an expert 
and the administration of an oath or afªrmation to make a true transla-
tion.”153 The only MCA provision mentioning translation notes simply 
that the Secretary of Defense may prescribe rules by which the convening 
authority for the military commission “may detail to or employ for the mili-
tary commission interpreters who shall interpret for the commission and, 
as necessary, for trial counsel and defense counsel and for the accused.”154 
Thus, the competence of the interpreter is difªcult to assess within the 
context of the military commissions. 

The second problem is that there is no detail within the interrogation 
reports about the circumstances surrounding the detainee’s statements. This 
suggests two related concerns. As explained by Gordon Van Kessel, hear-
say “easily can be created by the parties through unregulated witness in-
terviews,”155 and unless the capacity of the parties to generate admissible 
hearsay is controlled, admission of “party-produced” hearsay could easily 
result in a trial wholly dependent on paper and documents, limiting opportu-
nities for rigorously testing the veracity of the statements on cross-exami-
nation, or of contemporaneous determinations of credibility as testimony 
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is given.156 While a blanket prohibition of hearsay evidence is not the sole 
means of regulating the risk that party-generated evidence will subvert the 
truth-seeking function of the trial,157 military commission trials may lack 
alternative mechanisms. This creates a signiªcant potential to rely exces-
sively on documentary evidence to distort the truth-seeking function of 
the trial, not only because there is no hearsay prohibition but also because 
the commissioners are explicitly authorized to consider such evidence and 
are not warned to account for unreliability. 

In addition, an important function of hearsay in civilian criminal tri-
als is to check the governmental capacity to pressure, coerce, or induce 
witness statements or testimony by wielding the power of the state. As 
Christopher Mueller notes, “[i]n criminal cases, the hearsay doctrine 
reºects concerns over the exercise of government power . . . . [T]he court 
is a government institution and the prosecutor a government agent. The 
doctrine prevents prosecutions and convictions based on remote state-
ments gathered by police, perhaps in secret, and untested in open court.”158 
Threats of prosecution and promises of relief from substantial prison terms 
for witnesses who cooperate with ofªcials and testify against others cre-
ate incentives for distortions in testimony; cross-examination counters 
these factors by allowing the factªnder to evaluate the declarant’s credi-
bility.159 Even in civilian criminal trials featuring sworn oral statements, 
testimony for the prosecution made by former accomplices and infor-
mants is viewed with suspicion. It is generally assumed that such people 
are involved in criminal activities, seek some beneªt from cooperation with 
authorities, and thus will “conform their statements to what they believe 
the listener, usually a police ofªcer or prosecutor, would like to hear and 
what would bring them greatest rewards.”160 In the words of Lord Abin-
ger, “[t]he danger is that when a man is ªxed, and knows that his own 
guilt is detected, he purchases impunity by falsely accusing others.”161 
The hearsay doctrine works to exclude evidence of this kind when the 
declarant is not readily available for cross-examination. 

The third issue raised by a permissive rule is that the regulation of 
hearsay reºects a concern about the epistemic competency of jurors and 
their capacity to account accurately for the reliability of derivative evidence: 
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[Hearsay rules at common law] were calculated to exclude vari-
ous kinds of testimony and tangible evidence from a lay jury’s 
consideration during its fact-ªnding deliberations. The notion 
underlying many, although not all, of these categorical negative 
rules was that jurors in a less sophisticated time were ill-equipped 
accurately to assess the relevance and reliability (the probative 
worth) of some classes of evidentiary material. Jurors, it was 
speculated, might assign substantial weight to some forms of evi-
dence without pausing to focus on their questionable trustwor-
thiness and the ready availability of stronger, or at least more 
thoroughly tested, proofs.162 

Military commissioners are not legally sophisticated actors163 and proba-
bly suffer from the same epistemic fallibility as civilian jurors. This ren-
ders the absence of regulation of hearsay in military commissions prob-
lematic. The commissions’ procedures, in sharp contrast to those pro-
vided in the Federal and Military Rules of Evidence, do not contain pri-
mary epistemic rules necessary to account for the commissioners’ short-
comings.164 

The fourth concern is that rules which restrict hearsay incentivize 
lawyers to provide the most “immediate and reliable evidence available.”165 
Without an exclusion of hearsay, lawyers are easily tempted “to produce 
more written evidence in sanitized form on which prosecutors could place 
greater reliance, and . . . to fabricate exculpatory hearsay statements of ab-
sent declarants.”166 The original military commission rules created no 
corroboration or sufªciency standards to ensure that the hearsay evidence 
bears indicia of reliability; nor did they encourage commissioners to con-
sider how hard it is to test the veracity of prior testimony or written state-
ments when weighing this evidence.167 Thus, prosecutors in military 
commissions had less of an incentive to produce the most reliable evi-
dence possible than their civilian and military counterparts. Although the 
MCA sanctions the admission of hearsay conditioned on the opposing 
party’s inability to show that the evidence is unreliable or lacking in pro-
bative value, this mitigation of the lawyers’ incentive to produce the most 
reliable evidence possible persists. 
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3. Two Trials, Two Sets of Evidence Rules 

The cases of Jose Padilla and Salim Hamdan highlight the conse-
quences of different standards of evidence. The government has decided 
to try Padilla in Federal District Court in Miami, where he was indicted 
by a grand jury on November 17, 2005, and the Supreme Court has granted 
the Bush administration’s request to transfer Padilla from military to ci-
vilian custody.168 Thus, the Padilla trial is taking place in federal court, 
not in a military commission.169 In comparison, the trial of Salim Ham-
dan, a noncitizen captured on the battleªelds of Afghanistan, had already 
reached pre-military commission hearings when a habeas petition chal-
lenging his detention and the commission’s jurisdiction over the case be-
gan making its way through the federal courts, ultimately resulting in the 
Supreme Court’s decision in Hamdan v. Rumsfeld. An examination of the 
readily available evidence that has been presented in these two cases 
yields interesting results. 

a. Padilla 

In defending the detention of Jose Padilla as an “enemy combatant,” 
the Defense Department relied primarily upon the “Mobbs Declaration,” 
a six-page document signed by Michael H. Mobbs, the Special Advisor to 
the Under Secretary of Defense for Policy at the Pentagon.170 The afªdavit 
states that as part of Mobbs’ ofªcial duties, he reviewed the government 
documents relevant to the determination that Jose Padilla was an enemy 
combatant, including his alleged plans to detonate a “dirty bomb,” and 
then proceeds to list information “derived from multiple intelligence 
sources, including reports of interviews with several conªdential sources, 
two of whom were detained in locations outside of the United States.”171 
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The afªdavit further notes that “[t]he conªdential sources have direct 
connections with the Al Qaeda terrorist network and claim to have 
knowledge of the events described,” although it acknowledges that “[i]t is 
believed that these conªdential sources have not been completely candid 
about their association with Al Qaeda and their terrorist activities.”172 Mobbs 
continues: “Much of the information from these sources, has, however 
been corroborated and proven accurate and reliable. Some information 
provided by the sources remains uncorroborated and may be part of an 
effort to mislead or confuse U.S. ofªcials.”173 In addition, although one of 
the two sources “in a subsequent interview with a U.S. law enforcement 
ofªcial recanted some of the information he had provided . . . most of 
this information has been independently corroborated by other sources.”174 
The afªdavit also concedes that, “at the time of being interviewed by U.S. 
ofªcials, one of the sources was being treated with various types of drugs 
to treat medical conditions.”175 These conditions suggest that the evidence 
has serious epistemic inªrmities and that the probative value of the state-
ments may be quite low. 

Although the Mobbs Declaration does not explicitly acknowledge 
the identities of its sources, government ofªcials have stated that the main 
sources linking Padilla to the dirty bomb plans were Khalid Shaikh Mo-
hammed, who is widely thought to be the mastermind behind the Sep-
tember 11 attacks, and Abu Zubaydah, a top Al Qaeda recruiter.176 The 
New York Times has reported, on the basis of statements made by current 
and former governmental ofªcials, that the Bush administration decided 
to charge Jose Padilla with less serious crimes “because it was unwilling 
to allow testimony from [these two individuals] who had been subjected 
to harsh questioning” that might expose classiªed information and prompt 
inquiries into the circumstances surrounding the taking of the statements.177 
According to various media accounts, “one of the interrogation tactics 
used on Zubaydah—who had been shot three times in a gun battle during 
his capture in Pakistan—was to withhold pain medication in order to in-
duce him to talk”;178 as one source recounts, “[f]or nearly forty-eight hours, 
around the clock, Zubaydah’s condition went from complete relief when 
the [narcotic] drip was on to utter agony when it was off.”179 
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If Padilla was charged and tried in a military commission, the reports 
would be admissible as probative to a reasonable person. Such informa-
tion, elicited through unknown tactics of interrogation and presented in 
the sanitized form of an afªdavit bearing the imprimatur of the govern-
ment, would be admitted for evaluation by military commissioners who 
possess little legal training and are subject to inºuence within the chain 
of command. Interrogation methods could simply be deemed classiªed 
and remain unknown.180 In addition, although statements obtained through 
torture are excluded under the MCA,181 as are those elicited by cruel, in-
human, or degrading treatment as deªned by the Detainee Treatment Act 
of 2005,182 statements obtained before the enactment of the Detainee Treat-
ment Act on December 30, 2005, are admissible as long as a military judge 
ªnds that “the totality of circumstances renders the statement reliable and 
possessing sufªcient probative value; and . . . the interests of justice 
would best be served by admission of the statements into evidence.”183 
Thus, the Mobbs Afªdavit in its entirety could be admissible, despite its 
epistemic ºaws, if the military judge determined that its admission best 
served the ends of justice and found it to have sufªcient reliability and 
probative weight. 

b. Hamdan 

Like the Padilla case, Hamdan illustrates the consequences associ-
ated with chosen evidentiary standards. The defense in Hamdan alleged 
that interviews with detainees revealed that interrogations in Afghanistan 
involved “physical and mental abuse, including exposure to extreme cold, 
physical beating, sensory deprivation, prolonged solitary conªnement, 
threats of death, and/or indeªnite imprisonment without trial.”184 Similarly, 
interviews of individuals who were questioned at Guantanamo Bay, ac-
cording to the defense, indicated that authorities “stressed that coopera-
tion was paramount to release and that detainees that did not cooperate 
would be subject to indeªnite incarceration without beneªt of trial.”185 Re-
ports of abuse at Guantanamo Bay during interrogations are widespread;186 
they cast a shadow upon the veracity and reliability of any evidence de-
rived from such techniques. When government witnesses anticipate leni-
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ency in exchange for cooperation, it is common to suspect epistemic in-
ªrmities.187 The incentive to conform statements to interrogators’ desires 
must be stronger when those interrogated are, as has been alleged, physi-
cally and psychologically abused. Since the statements described in the 
case against Hamdan were all made prior to December 30, 2005, they are 
all potentially admissible if a military judge ªnds that their admission fur-
thers the interests of justice and they are sufªciently probative and reli-
able.188 

In addition, during pretrial military commission proceedings in No-
vember 2004, the quality of interpretation provided by the commission in 
Hamdan’s case was described as equivalent to “listening to a distant ra-
dio transmission that cut in and out. The commission proceedings had to 
be stopped several times because the translation was so poor that the de-
fendant could not follow the proceeding.”189 Although the Ofªce of Mili-
tary Commissions replaced these interpreters, an interpreter for another 
trial who listened to the proceedings reported that the quality of interpre-
tation, though improved, was still inadequate, likening it to “Swiss cheese 
(i.e.[,] full of holes) instead of shredded cheese.”190 Without a provision 
like Rule 604 to ensure the qualiªcation of translators, there is no regula-
tion of the quality of the translation ultimately submitted to those adjudi-
cating military commissions. Indeed, the change in translators only oc-
curred because the defendant in this case could not follow the proceed-
ings. Subtler deªciencies may escape detection and, absent required checks, 
proceedings may move forward with inaccurate translations. 

It cannot be said for certain that the evidence relied upon by prose-
cutors in actual military commissions, when they begin, will be of the same 
sort as that which has already been presented in the terrorist cases dis-
cussed here. However, these sources of evidence raise serious questions 
about the efªcacy of the military commissions’ evidentiary standards 
relative to the higher thresholds required by the Federal and Military Rules 
of Evidence. Military commissioners are unlikely to be infallible evalua-
tors of evidence; perhaps a system with more guidance as to relevance, 
admissibility, weight, and sufªciency of evidence191 might enhance the 
epistemic capacities of military commissions. 
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III. Ofªcial Justiªcations for the Evidentiary Standards: 

The Collateral Rationales 

The Bush administration has offered several justiªcations to explain 
why the evidentiary standards applicable to military commissions deviate 
from those used in the Federal Rules of Evidence and the Military Rules 
of Evidence. First, the Department of Defense has justiªed the distinctive 
trial procedures used in military commissions as an effort to provide safe-
guards for classiªed information.192 Second, the administration has sug-
gested that it would be impractical to rely upon the evidentiary standards 
of the Federal and Military Rules of Evidence, as such standards embrace 
public policy concerns which do not apply to terrorism trials and would 
unduly impede upon the prosecution of terrorism suspects.193 Lastly, the 
administration has pointed to similarly lenient admissibility standards that 
have been used in other tribunals, such as those used in the Trials of the 
Nazi Saboteurs, the Nuremberg and Tokyo Trials, and other international 
tribunals. The ªrst two of these justiªcations are collateral values to be 
reºected in the military commissions’ rules of evidence,194 and the third 
is a historical referent. This Part will examine each of these rationales in 
turn. 
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A. In the Name of Security 

President Bush’s rejection of the Federal Rules of Evidence for mili-
tary commissions seems to stem from his view that procedural adjustments 
are necessary “[g]iven the danger to the safety of the United States and 
the nature of international terrorism.”195 Indeed, the debate over the efªcacy 
of military commissions as a means of trying suspected terrorists centers 
around the degree to which security concerns necessitate providing such 
suspects less evidentiary access than standard criminal defendants would 
be afforded. As described by Turner and Schulhofer: 

The chief objection to prosecuting accused terrorists in federal 
court has been that the defendant’s rights in that forum—to con-
front the evidence against him, to obtain evidence in his favor, 
and to be tried in a public proceeding—jeopardize secret infor-
mation vital to counterterrorism efforts. The chief objection to the 
new military commissions, in turn, has been that secret and un-
rebutted evidence will play a major part in the process, unfairly 
depriving the defendant of the means to defend himself and open-
ing the door to error and executive abuse.196 

Throughout the history of military commissions, the government has 
relied upon security concerns to establish the necessity of adopting pro-
cedures distinct from those traditionally used. Political leaders evoke the 
image of “extraordinary criminals, extraordinary times, and extraordinary 
situations” to justify treating terrorism suspects differently than other crimi-
nal suspects; “[t]hey are, after all, supposedly dealing with rogue states, 
hidden enemies, and never-ending battles.”197 There is reason to be con-
cerned, however, about the liberties afforded to the executive branch in 
its determination of what a security threat may be. As Harvey C. Mansªeld 
has explained in the context of the War on Terror, “[t]he trouble of speak-
ing about necessity is that concept is elastic, and it can be stretched to 
include many things that aren’t really necessary.”198 

Among these “many things” is the establishment of a separate set of 
military commissions to allay security concerns. The necessity of estab-
lishing distinct tribunals and procedures in the name of security is sus-
pect for several reasons. First, federal courts are equipped to handle classi-
ªed information. Prior to September 11, the government successfully prose-
cuted dozens of high-proªle terrorism cases involving classiªed or simi-
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larly sensitive information in federal court.199 Terrorism experts Philip 
Heymann and Juliette Kayyem suggest that amending the Classiªed In-
formation Procedures Act (“CIPA”) to reºect new national security inter-
ests would allow for transparent legislative procedures that would be 
“consistent with the fairness that is traditional in the United States before 
imposing punishment, particularly with severe penalties.”200 Second, Rule 
505 of the Military Rules of Evidence, applicable to courts-martial, mir-
rors CIPA in many respects and thus could similarly be adjusted to accom-
modate the unique security concerns posed by the War Against Terrorism. 
Third, the military commissions regulations, promulgated by the Department 
of Defense prior to the MCA, and the MCA itself draw heavily from the 
language and structure of CIPA. These similarities call into question 
whether different rules and a different tribunal are truly needed to try 
terrorism suspects. 

CIPA ªnds its origins in the criminal prosecutions of Cold War spies. 
Prior to its enactment, the defense and intelligence establishments op-
posed such prosecutions because they feared that trials in federal court 
would expose intelligence assets and could reveal to political adversaries 
the extent of the government’s knowledge of their activities.201 CIPA was 
designed to address the problem of “graymail,” the risk that defendants 
would expose classiªed intelligence through otherwise lawful procedural 
means during trial.202 However, CIPA also applies to instances where a de-
fendant seeks discovery of classiªed information from the government.203 
CIPA functions as a ªlter, creating comprehensive procedures to regulate 
classiªed information disclosure over the course of a criminal case. It miti-
gates the “disclose or dismiss” dilemma by allowing classiªed evidence 
to be shielded from consideration whenever it is unnecessary for the de-
fense or when unclassiªed “substitutions” may be used.204 CIPA, which 
largely grew from procedures ªrst tested in two federal court cases, is 
understood as the product of iterative and interactive efforts by the courts 
and Congress to develop a statutory solution, as well as Carter-era Attorney 
General Grifªn Bell’s desire to prosecute cases while accounting for se-
curity concerns.205 
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Under section 3 of CIPA, the court, on motion by the government, 
may issue a protective order prohibiting the defendant from disclosing 
classiªed information revealed over the course of discovery.206 The judge 
reviews evidence containing classiªed information in a closed hearing to 
determine its relevance, and whether it is material, or “helpful to the de-
fense of the accused.”207 If the judge ªnds the information at issue to be 
relevant and material, and thus discoverable, section 4 allows the court, 
upon a sufªcient showing of necessity by the government, to “delete speci-
ªed items of classiªed information from documents to be made available 
to the defendant through discovery,” or to offer defendants an unclassiªed 
“substitution.”208 Such a substitution may consist of a redacted version of 
the original, an unclassiªed summary of classiªed materials, or a statement 
admitting relevant facts that the sensitive material would tend to prove.209 
However, section 4 balances the discovery rights of a defendant against 
the government’s security concerns,210 and would allow defense counsel 
to inquire into interrogation methods. The government would be required 
to provide to the court, in camera, a complete copy of the evidence in 
order to effectuate the defendant’s discovery rights; the court, in turn, would 
redact or delete classiªed items that were not relevant to the question at 
hand.211 Thus, the application of CIPA would allow for an investigation of 
the conditions under which the information in the Mobbs Declaration 
was collected as relevant to an assessment of its veracity and reliability. 
CIPA has “proven effective,” and the Senate Select Committee on Intelli-
gence acknowledged shortly before September 11 that the Act “has proven 
to be a very successful mechanism for enabling prosecutions that involve 
national security information to proceed in a manner that is both fair to 
the defendant and protective of the sensitive national security intelligence 
information.”212 CIPA has also been used successfully when prosecuting 
terrorists, though not in the major terrorism cases brought in the 1990s. 
This, however, was not due to any inªrmities in its provisions, but rather 
because security concerns in these cases did not require signiªcant pro-
tection.213 

In addition, the Military Rules of Evidence, used in courts-martial, 
have speciªc provisions to protect security interests in the context of a trial. 
Rule 505, which is modeled after CIPA,214 creates a general privilege pro-
tecting classiªed information from disclosure “if disclosure would be 
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detrimental to the national security.”215 Justice Kennedy, when discussing 
evidentiary rules for military commissions in his concurrence in Hamdan 
v. Rumsfeld, noted that “while some ºexibility may be necessary to per-
mit trial of battleªeld captives like Hamdan, military statute and rules 
already provide for . . . use of classiªed information” under Rule 505.216 
The head of the executive or military department or government agency 
concerned may assert the privilege “based on a ªnding that the informa-
tion is properly classiªed and that disclosure would be detrimental to the 
national security”; in addition, the agency head may delegate the asser-
tion of privilege to trial counsel or to a witness.217 If the privilege is in-
voked prior to the referral of charges, the convening authority may delete 
speciªc items of classiªed information, substitute a portion or summary of 
information for classiªed documents, substitute a statement admitting rele-
vant facts that the classiªed information would tend to prove, or provide 
the document subject to conditions that would guard against compromis-
ing the information disclosed. The information may only be withheld from 
disclosure if the other options would cause “identiªable damage to na-
tional security.”218 If the claim of privilege is invoked after the referral of 
charges, the convening authority may institute an action to obtain classiªed 
information for use by the military judges, dismiss all charges, dismiss 
charges or speciªcations to which the information relates, or take other 
action as may be required in the interest of justice.219 Over the course of 
the trial, the military judge serves as a gatekeeper to regulate the intro-
duction of classiªed information in ways similar to CIPA.220 If the gov-
ernment agrees to disclose classiªed information to the accused, the mili-
tary judge may enter a protective order to guard against compromise, 
specifying the scope of information that may be used and regulating ac-
cess to the information.221 Since courts-martial are typically used to try U.S. 
military personnel, security concerns may not be as severe as those that 
exist in trials of noncitizen enemy combatants. However, there is no rea-
son why the governmental privilege system could not be adjusted in the 
courts-martial context to accommodate the trial of foreign nationals, par-
ticularly since the participants in the trial, with the sole exception of the 
defendant himself, are military ofªcers of the U.S. Armed Forces. 

Finally, what is particularly curious about the Bush administration’s 
insistence that security necessitates a separate set of evidentiary rules and 
procedures is that the original military commission regulations and the 
MCA both draw heavily from the security provisions found in CIPA. The 
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original version of the military commissions’ regulations authorized the 
presiding ofªcer to issue protective orders as necessary to safeguard “pro-
tected information,” and counsel for either side were to notify the presid-
ing ofªcer of any intent to offer evidence involving protected information.222 
Further, drawing language directly from section 4 of the CIPA, the origi-
nal regulations allowed the presiding ofªcer to direct the deletion of 
speciªed items of protected information from documents made available 
to the defense, the substitution of a portion or summary of the information 
for protected information, or the substitution of a statement of relevant 
facts that the protected information would tend to prove.223 The motion 
for a protective order and relevant materials were to be considered by the 
presiding ofªcer ex parte, in camera, and no protected information was to 
be admitted into evidence for consideration by the commission if not also 
presented to detailed defense counsel.224 

The MCA allows the head of the executive or military department or 
governmental agency to invoke privilege to restrict disclosure of informa-
tion if she ªnds that the information is properly classiªed and the disclo-
sure of that information would be detrimental to national security.225 How-
ever, this authority may be delegated to a representative, witness, or trial 
counsel.226 The MCA allows military judges, upon motion of trial coun-
sel, to authorize, to the extent possible, deletion and substitution of items 
of classiªed information, using the same language found in the original 
commission rules and CIPA.227 However, the MCA, in a change from the 
original commission regulations, has a provision authorizing the military 
judge to permit trial counsel to introduce otherwise admissible evidence 
while “protecting from disclosure the sources, methods, or activities by 
which the United States acquired the evidence” if the judge ªnds that the 
sources, methods, or activities are classiªed and the evidence is reliable.228 
In addition, the judge may require trial counsel to present to the commis-
sion and the defense an unclassiªed summary of the sources, methods, or 
activities by which the government acquired the evidence, as long as do-
ing so is consistent with national security concerns.229 Objections made 
over the course of the trial may be resolved by the military judge through 
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ex parte, in camera review of the claim and delay of proceedings in order 
to consult with the department or agency who invokes the privilege.230 

Given that CIPA and Rule 505 of the Military Rules of Evidence 
(“MRE”) have been implemented in the past to successfully protect na-
tional security interests, there is no apparent reason they could not work in 
the context of post–September 11 terrorism trials, were they to occur in fed-
eral courts or in courts-martial. Although the military commissions’ rules 
explicitly emphasize the importance of protecting the sources, methods, 
and activities by which information is obtained if they implicate national 
security, these concerns could be protected in existing CIPA section 4 and 
MRE 505 provisions which are designed to generally protect security con-
cerns. In the alternative, there is no reason why CIPA or MRE 505’s pro-
visions could not be amended to also explicitly note the importance of the 
protection of the procurement of information. In light of the fact that the 
MCA’s classiªed information provisions draw from CIPA and MRE 505, 
a persuasive case has yet to be made that national security justiªes the 
implementation of wholly different rules of evidence for military commis-
sions. 

B. For Pragmatic and Public Policy Reasons 

Secretary of Defense Donald Rumsfeld and Deputy Secretary of De-
fense Paul Wolfowitz argued in testimony before the Senate Armed Ser-
vices Committee: 

Federal rules of evidence often prevent the introduction of valid 
factual evidence for public policy reasons that have no applica-
tion in a trial of a foreign terrorist. By contrast, military tribu-
nals can permit more inclusive rules of evidence—a ºexibility 
that could be critical in wartime, where it is often difªcult, for ex-
ample, to establish chains of custody for documents or to locate 
witnesses. Military commissions allow those judging the case to 
hear all probative evidence—including evidence obtained under 
conditions of war—that could be critical to obtaining a convic-
tion.231 

Colonel Frederic L. Borch III, former chief prosecutor for the Depart-
ment of Defense’s Ofªce of Military Commissions, noted that such in-
clusive standards 

not only take[ ] into account the unique battleªeld environment 
in which much evidence will be obtained, but explicitly recog-
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nize[ ] that what happens in a war setting is markedly different 
from traditional peacetime law enforcement practices in the United 
States. Soldiers cannot be expected to complete a chain-of-custody 
document when under ªre from an enemy combatant in a cave.232 

Although these considerations are legitimate, they seem to be limited for 
the most part to circumstances surrounding active conºict.233 In contrast, 
the scope of the current military commissions, which cover all potential 
unlawful enemy combatants, is too broad to be justiªed by such consid-
erations. It is unclear why evidence collected far from the battleªeld, where 
such chain-of-custody concerns are not pressing, should be treated in the 
same manner as evidence gathered in the midst of combat. A simple pro-
vision that recognizes problems with chain-of-custody and witness avail-
ability could be integrated into either the Federal or Military Rules of 
Evidence. As they stand, the evidentiary standards governing military com-
missions are overinclusive in this regard. Thus, the need to maintain ºexibi-
lity in evidence gathering during active combat does not adequately jus-
tify the need for an entirely distinct set of evidentiary rules for military 
commissions. 

C. Mirroring Other Tribunals—Past Precedent 

Supporters of military commissions point to our nation’s history to 
show that the use of tribunals in lieu of civilian criminal trials and courts-
martial is not unprecedented. It is true that in the past, the government 
has relied upon the evidentiary standard of “probative value to a reason-
able person.” However, unlike their predecessors, military commissions 
as currently constituted present unique concerns. As Heymann and Kayyem 
point out: 

What is at stake here today . . . is the existence of an alternative 
tribunal—the military commission tribunal—that may for the in-
deªnite future serve as an easy alternative to the more rigorous 
demands of criminal or court-martial tribunals, based merely on 
a presidential ªnding that the person had some relationship to 
the war on terror.234 

The adoption of the “probative value to a reasonable person” stan-
dard ignores the fact that it was previously used in cases now remem-
bered as blemishes upon the American system of justice, or in international 
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courts with structures that do not mirror those of our adversarial legal 
system. Attempts to justify the evidentiary standard by analogy are thus 
defeasible for ignoring the plethora of historical and political factors dis-
tinguishing the current military commissions both from tribunals of eras 
past and from international criminal tribunals. Such claims also presup-
pose that these alternative fora have evidentiary standards that are worthy 
of esteem and comparison. 

1. Military Commissions of Eras Past 

Supporters of the military commissions frequently point to the use of 
the “probative value to a reasonable person” evidentiary standard in past 
military commissions. However, reductionist reliance upon the prior use of 
this evidentiary standard in other circumstances is problematic, as it ig-
nores the fact that even at the height of World War II, the efªcacy of this 
standard was contested. As a positive description, it is true that military 
commissions have used the standard. However, when “empowered civil-
ian and military leaders can use select precedents from particular historical 
situations as analogous instances that demanded our immediate attention,” 
the result can be “false analogies, hasty generalizations, and self-serving 
argumentation.”235 Using historical parallels as justiªcation without in-
vestigation of context is problematic when, to borrow the words of Wil-
liam Saªre, such reliance results in “ªat turn[ing] back the clock on all ad-
vances in military justice, through three wars, in the past half-century.”236 

The ªrst adoption of the standard of “probative value in the mind of 
a reasonable man” was anomalous to previous practice. Until 1916, courts-
martial generally used the same rules of evidence that federal courts ap-
plied in criminal cases.237 After 1916, the President prescribed the eviden-
tiary rules in the successive editions of the Manuals for Courts-Martial.238 
The evidentiary standard of “probative value to a reasonable man” ªrst 
appeared in President Franklin D. Roosevelt’s military tribunal order to 
govern the trial of eight would-be Nazi saboteurs who landed in the United 
States in 1942.239 The two groups of four arrived six months after the at-
tack on Pearl Harbor, when Nazi expansion was at its peak and a major 
U-boat offensive was taking place along America’s shores. The visitors 
brought with them explosives, incendiaries, fuses, and timing devices, which 
they buried; they changed into civilian clothing before traveling to Amer-
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ica’s largest cities.240 President Roosevelt’s response echoed the sentiments 
of the public at large. He considered the saboteurs to be guilty and believed 
that application of the death penalty was both justiªed by the “the extreme 
gravity of the war aim” and necessary to ensure “the very existence of our 
American Government.”241 

Less than a week after the capture of the saboteurs, President Roose-
velt issued two key proclamations: one that outlined the procedures es-
tablishing military tribunals in accordance with the laws of war, and an-
other that created the military commissions.242 The procedures that would 
be utilized in the World War II–era military commissions were distinct 
from those employed in courts-martial in two important respects: convic-
tion and sentencing would occur by a two-thirds vote, even in capital 
cases,243 and the aforementioned evidentiary standard would be used. The 
employment of this evidence standard was a “drastic departure”244 from 
the rules of evidence that were applicable at the time. 

Although the Supreme Court held in Ex parte Quirin245 that enemy 
combatants could be tried by military commissions for violations of the 
laws of war, the Court’s approval of both the commission and Roosevelt’s 
authority to establish the associated procedures has been described as “ex-
tremely narrow” in scope.246 Chief Justice Stone noted in Quirin that “a 
majority of the full Court are not agreed on [the] appropriate grounds for 
decision.”247 Some of the Justices believed that the military commission 
was bound by the Articles of War but also maintained that “the particular 
Articles in question, rightly construed, do not foreclose the procedure pre-
scribed by the President.”248 Others were “of the opinion that Congress 
did not intend the Articles of War to govern a Presidential military com-
mission convened for the determination of questions relating to admitted 
enemy invaders.”249 These two points of contention within the majority’s 
approach strongly suggest that Quirin may not sufªciently justify the mili-
tary commissions’ evidentiary rules. 

Further, the choice of the evidentiary standard in the Nazi Saboteurs’ 
Case had practical consequences that do not bode well for its adoption in 
contemporary military commissions. In his memoirs, Attorney General 
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Francis Biddle noted that if the same indictments against the saboteurs 
had been made in the civilian criminal courts, the prosecutors would have 
had a difªcult time establishing that the preparations and landings were 
“close enough to the planned act of sabotage to constitute attempt.”250 The 
Roosevelt administration chose a military commission to try the saboteurs 
because such commissions “would give [the administration] a freer hand 
in crafting ad hoc procedures of its choosing.”251 However, these lax evi-
dentiary standards took their toll on the tribunals, causing “routinely argu-
mentative questions by counsel, questions of judicial notice, the admission 
of afªdavits by witnesses whom there was no opportunity to cross-examine, 
and the exclusion of evidence that was arguably relevant to the defense.”252 

Quirin holds a number of lessons for those who champion the use of 
military commissions and lenient evidentiary standards. According to Evan 
Wallach: 

Chief among them is that no matter how good-willed the com-
mission and its members, when “technical rules of evidence” go 
by the wayside, and evidence is admitted based solely upon the 
opinion of the commission that it has probative value to a reason-
able person; there is an open invitation to misconduct, unfair-
ness, and what Justice Murphy characterized as “judicial lynch-
ings.”253 

In addition, it is widely acknowledged that Quirin was not the most meri-
torious of Supreme Court opinions. Evoking Cicero, former Chief Justice 
William H. Rehnquist referenced the trial of the Nazi saboteurs as evi-
dence that there is “some truth to the maxim inter arma silent leges”:254 
in times of war, the law is silent. Justice Scalia, in his dissent in Hamdi v. 
Rumsfeld, described Quirin as “not this Court’s ªnest hour.”255 Thus, 
drawing analogy to the Nazi Saboteurs’ Case and Quirin may not provide 
much support for the use of lenient evidentiary standards in the military 
commissions. 

2. Nuremberg and Tokyo 

Those who support adopting standards used in the Nuremberg and 
Tokyo tribunals ignore the differences between the present military commis-
sions and the past tribunals, and the historical context of each. The Nurem-
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berg and Tokyo trials have been described as “exceptional, ‘once off’ pro-
ceedings” which should be afforded little precedential weight.256 Design-
ing evidentiary standards applicable to speciªc tribunals requires an un-
derstanding of the unique legal and factual circumstances thereof and the 
aims and objectives of these rules.257 Both the Nuremberg and Tokyo tri-
als “were conducted after the termination of hostilities by, essentially, the 
unconditional surrender of the defendants to the prosecutors.”258 They 
have been described as ad hoc and “predicated upon the right of the victors 
to try the vanquished.”259 The prosecuting allied powers had evidence, 
witnesses, and defendants “all ªrmly within their control.”260 

Accordingly, the use of the probative value evidentiary rule for ad-
missibility in the Nuremberg and Tokyo Trials should not be regarded as 
an admirable standard worthy of replication. For example, section 16 of 
the Charter for the International Military Tribunal for the Far East 
(“IMTFE”) allowed for the “reception of documents, reports, afªdavits, 
depositions, diaries, letters, copies of documents or other secondary evi-
dence of their contents, hearsay, opinion evidence and conclusions, in fact of 
anything which in the commission’s opinion ‘would be of assistance in 
proving or disproving the charge,’ without any of the usual modes of au-
thentication.”261 In the words of Justice Rutledge in his dissent in In re Yama-
shita, “[a] more complete abrogation of customary safeguards relating to 
the proof, whether in the usual rules of evidence or any reasonable substi-
tute and whether for use in the trial of crime in the civil courts or military 
tribunals, hardly could have been made.”262 He continued: 
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So far as the admissibility and probative value of evidence was 
concerned, the directive made the commission a law unto itself. 

 
  It acted accordingly. As against insistent and persistent ob-
jection to the reception of all kinds of “evidence,” oral, documen-
tary and photographic, for nearly every kind of defect under any 
of the usual prevailing standards for admissibility and probative 
value, the commission not only consistently ruled against the de-
fense, but repeatedly stated it was bound by the directive to re-
ceive the kinds of evidence it speciªed, reprimanded counsel for 
continuing to make objection, declined to hear further objections, 
and in more than one instance during the course of the proceed-
ings reversed its rulings favorable to the defense, where initially it 
had declined to receive what the prosecution offered. Every con-
ceivable kind of statement, rumor, report, at ªrst, second, third or 
further hand, written, printed or oral, and one “propaganda” ªlm 
were allowed to come in . . . .263 

As Evan Wallach explains, the permissive standards for admitting evi-
dence in the post–World War II tribunals “raised concerns well beyond 
mere technical quibbles.”264 First, as noted previously, admissibility stan-
dards varied depending upon the constitution of the tribunal for that par-
ticular day, both in terms of who was on the panel of judges and in terms of 
the number of people on the bench. In the words of William Webb, the 
President of the IMTFE: 

All we can do on each piece of evidence as it is presented is to 
say whether or not it has probative value, and the decision on that 
question may depend on the constitution of the court. Sometimes 
we have eleven members; sometimes we have had as low as seven. 
And you cannot say, I cannot say, that on the question of whether 
any particular piece of evidence has probative value you can al-
ways get the same decision from seven judges as you would get 
from eleven. I know that you would not . . . . You cannot be sure 
what decision the court is going to come to on any piece of evi-
dence—not absolutely sure—because the constitution of the court 
could vary from day to day and I would be deceiving you if I 
said decisions did not turn on how the court was constituted from 
time to time. They do. On the other day in court on an important 
point I know the decision would have been different if a Judge 
who was not here was present. How are we to overcome that?265 
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This concern poses a signiªcant problem with the military commissions 
as originally constituted, since the particular constitution of the commis-
sion will change from trial to trial at the discretion of the Appointing Au-
thority,266 and questions of admissibility were to be jointly determined by 
the Presiding Ofªcer and military commissioners.267 Although this concern 
would be mitigated if the Secretary of Defense were to adopt the MCA 
sanctioned rule that military judges alone would make the probative value 
determination,268 the general point persists: the meaning of the standard for 
admissibility is likely to change depending upon who is sitting as a mili-
tary judge, particularly since there is no body of precedent to cabin her 
discretion in making evidentiary decisions. 

In addition, the Nuremberg prosecutors relied heavily on the “Teu-
tonic penchant for meticulous record keeping” and thus framed their 
prosecution heavily on documentation.269 The quality, quantity, and na-
ture of the documents were overwhelming, and the prosecution beneªted 
from “the scope and signiªcant detail of the captured documents . . . . There 
were numerous documents from the highest level of the Reich govern-
ment.”270 Thus, evidentiary rules were crafted “directly to encourage a 
prosecution that relied more on documentary evidence than on witnesses” 
and that was based on functionally “self-generated, irrefutable, incrimi-
nating documentation.”271 In contrast, the documents used in the military 
commissions to prosecute alleged enemy combatants are unlikely to consist 
of records kept meticulously by the Al Qaeda organization. Documents 
relied on in the prosecution of terrorist suspects most probably will lack 
such detailed information, and are not likely to exist in quantities that 
suggest a similar level of reliability through corroboration. Rather, many 
of these documents will be summaries of ex parte interrogations at the hands 
of government ofªcials. One could draw an analogy between the records 
relied upon in Nuremberg and Rule 803(6) and (7) regarding business re-
cords,272 especially since a certiªcate for authentication was offered for each 
captured document at Nuremberg.273 However, the documentary evidence 
that seems to be at the center of the government’s cases against terrorism 
suspects will be testimonial in nature and thus subject to the inªrmities 
discussed above with regard to hearsay. They do not have the same assur-
ances of reliability that were characteristic of the Nuremberg documents. 
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3. The International Criminal Tribunals for the Former Yugoslavia 
and Rwanda 

While the International Criminal Tribunal for the former Yugoslavia 
(“ICTY”) and the International Criminal Tribunal for Rwanda (“ICTR”) fea-
ture evidentiary standards that allow a fact ªnder to admit “any relevant 
evidence which it deems to have probative value,”274 an evaluation of the 
veracity of evidence is built into the rules. Regulations governing the ICTY 
and ICTR provide that “[a] Chamber may request veriªcation of the au-
thenticity of evidence obtained out of court.”275 The ICTY follows an ex-
plicit standard allowing for exclusion, similar to Federal Rule of Evi-
dence 403,276 found in ICTY Rule 89(D): “A Chamber may exclude evi-
dence if its probative value is substantially outweighed by the need to ensure 
a fair trial.”277 Considered as a whole, the evidentiary standards that gov-
ern the ICTR and ICTY, when compared to those of the military commis-
sions, suggest that “the Quirin rules of evidence are unacceptable for a 
trial under current international law.”278 

Although hearsay is admissible, the ICTY has accounted for the weak-
nesses of such sources by adjusting its assessment of the evidence’s pro-
bative value.279 For example, in the case against Dusko Tadic, the ªrst trial 
before the ICTY, the Trial Chamber noted that that in deciding whether to 
admit hearsay, it would “determine whether the proffered evidence is 
relevant and has probative value, focusing on its reliability . . . . The Trial 
Chamber may be guided by, but not bound to, hearsay exceptions gener-
ally recognized by some national legal systems, as well as the truthfulness, 
voluntariness, and trustworthiness of the evidence, as appropriate.”280 The 
Trial Chamber found that the Rules of the ICTY implicitly required evi-
dence to be reliable in order for it to be admissible; if unreliable, evidence 
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would lack probative value and accordingly would be excluded. “In 
evaluating the probative value of hearsay evidence, the Trial Chamber is 
compelled to pay special attention to indicia of its reliability. In reaching 
this determination, the Trial Chamber may consider whether the statement is 
voluntary, and trustworthy, as appropriate.”281 Thus, although hearsay evi-
dence is not excluded at the admissibility stage, the ICTY judges have 
been careful to evaluate the context in which evidence is obtained and in 
determining what weight the evidence deserves. In addition, the ICTY 
judges relied both on the capacity to exclude evidence under Rule 89(D) 
and on their self-assessed epistemic competence to assign appropriate 
weight to hearsay evidence. In the Tadic case, the Trial Chamber relied 
on these two rationales in evaluating the testimony of prosecution wit-
ness Hanne Sophie Greve: 

As a member of the U.N. Commission of Experts, [Greve] had 
initiated an independent study of the Prijedor region, about which 
the Prosecutor had sought her testimony. The Defense challenged 
her evidence on the basis that it was a summary of numerous wit-
ness interviews, statements, and other reports, and was therefore 
irrelevant and without probative force.282 

The Trial Chamber held that Greve’s testimony had probative value and 
thus was admissible under Rule 89(C), but noted: 

Under Rule 89(D), the Chamber may exclude evidence if its pro-
bative value [is] substantially outweighed by the need to ensure 
a fair trial. So that our determination at this time that the testimony 
is relevant, and that it appears to have probative value, does not 
in any way bind the Trial Chamber from excluding testimony, 
should we make such a determination after hearing the testi-
mony and hearing the context in which it is given. We are very 
cognizant of the fact that we are judges, experienced judges. We 
are not a jury. We believe we can listen to this testimony that we 
consider to be relevant and appears to have probative value, and 
give it the appropriate weight that is necessary.283 
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Thus, the Trial Chamber expressed considerable conªdence in its abil-
ity to assign appropriate weight to derivative evidence, citing its own ex-
pertise and epistemic competency. Central to this conªdence was the Trial 
Chamber’s recognition that Tribunals are not courts that rely upon juries: 
“[T]rials are conducted by Judges who are able, by virtue of their training 
and experience, to hear the evidence in the context in which it was obtained 
and accord it appropriate weight.”284 This view discounts the value of 
what Allen and Leiter describe as secondary epistemic rules—those that ac-
count not for the epistemic shortcomings of juries, but rather for the limi-
tations of judges.285 The need for secondary epistemic rules is arguably 
reºected in the decision of the drafters of the Federal and Military Rules 
of Evidence to incorporate categorical bans on hearsay. This view does, 
however, recognize that primary epistemic rules are useful when the division 
of labor between judge and jury renders juries the primary factªnders, 
implying that the hearsay provisions applying to military commission are 
deªcient.286 

In addition, the ICTR and ICTY, unlike the military commissions, do 
not grow from an adversarial tradition.287 Although the lines between com-
mon law and civil law systems are not as clear as they perhaps once were,288 
the distinction between adversarial and inquisitorial systems remains mean-
ingful. Although the rules of the Tribunals “have an adversarial inclina-
tion, they simultaneously reºect certain civil law characteristics which 
permit the Judges to become more actively involved in the examination of 
witnesses.”289 

Evidentiary scholar Mirjan Damaska has warned of the dangers in-
herent in adopting amalgams of civil and common law evidentiary rules. 
Damaska writes: 

[I]nstitutional differences between the two Western legal fami-
lies capable of affecting the factªnding style are quite consider-
able. In criminal procedure, a few good lessons have already been 
learned about problems that arise when factªnding arrangements 
from one family are incorporated into the institutional milieu of 
another. Here experience has shown how easily an imported evi-
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dentiary doctrine, or practice, alters its character in interaction 
with the new environment. Even textually identical rules acquire 
a different meaning and produce different consequences in the 
changed institutional setting. The music of the law changes, so to 
speak, when the musical instruments and the players are no longer 
the same.290 

If the military commissions use a hybrid standard of evidence, cobbled 
together from civil and common law court procedures, lawyers who come 
before the commissions and judges who preside over them may not be 
able to adapt easily to the new rules. Years of commitment to an adversarial 
system may be an obstacle. As Damaska notes: 

In each system, the attitude constitutes an engrained habit of pro-
cedural participants—a habit that cannot be altered overnight in 
response to a lawgiver’s ªat. Prudent reformers must therefore 
include inertia in their calculations. After the alien mode of de-
veloping evidence has been introduced, old attitudes to evidence 
are likely to linger, causing dislocations and a measure of dis-
orientation in factªnding practice.291 

He warns that this has been the experience in the international criminal 
tribunals’ experimentation of mixed systems of factªnding: 

[I]t is difªcult to ªnd a virtuous equilibrium . . . . In their natu-
ral habitat, each set of practices is part of a larger procedural 
whole, with its own internal coherence, layers of motivational 
horizons, and ingrained habits of principal actors. Creating a suc-
cessful mixture is not like shopping in a boutique of detachable 
procedural forms, in which one is free to purchase some and re-
ject others.292 

Damaska’s observation suggests that analogizing international courts to 
the U.S. system without accounting for differences in factªnding struc-
tures is ill-advised. Reliance upon the use of the “probative value to a rea-
sonable person” standard in international tribunals does not itself offer a 
persuasive justiªcation for their use in the military commissions context. 
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IV. Conclusion 

An examination of the truth-seeking function and collateral values 
reºected in the military commission’s rules of evidence suggests that the 
rationales supplied by the Bush administration do not justify the commis-
sions’ departures from traditional civilian and military criminal trials. 
Although the attacks of September 11 have had a profound impact on many 
aspects of American society, we should be wary of allowing the war on ter-
ror to lead us to abandon practices of American jurisprudence that have 
evolved over generations. It is a precarious endeavor to replace our exist-
ing system of evidentiary rules with a standard for the prosecution of terror-
ism suspects that has been applied only in domestic cases now viewed with 
disfavor or in systems of law quite distinct from our own. Despite the ºaws 
of the Federal and Military Rules of Evidence, they have been deliber-
ately crafted to help ascertain the truth in the adjudication of guilt and inno-
cence; affording suspected enemy combatants any lesser standard casts a 
shadow over the legitimacy of their trials. As Justice Jackson said just prior 
to his appointment as Chief Prosecutor at Nuremberg: 

Farcical judicial trials conducted by us will destroy conªdence in 
the judicial process as quickly as those conducted by any other 
people . . . . 

 
. . . [A]ll experience teaches that there are certain things you can-
not do under the guise of judicial trial. Courts try cases, but cases 
also try courts . . . . 

 
You must put no man on trial before anything that is called a court 
. . . under the forms of judicial proceedings if you are not will-
ing to see him freed if not proven guilty. If you are determined 
to execute a man in any case, there is no occasion for a trial; the 
world yields no respect to courts that are organized merely to 
convict.293 

We should take heed of what President Bush said in the aftermath of 
September 11: “Whether we bring our enemies to justice, or bring justice 
to our enemies, justice will be done.”294 However, in striving for justice, 
not any form will do. Vengeance should not replace truth in our pursuit of 
those who have done us wrong, for victor’s justice is no justice at all. 
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