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I. Introduction
Sitting in the foothills of the Sierra Nevada, with the woodlands of
the Sacramento Valley to the west and stunning Lake Tahoe to the southeast, rapidly growing Nevada County, California, was the perfect setting
for a clash between environmentalists and property rights advocates. In
the fall of 2002, an initiative appeared on the Nevada County ballot that
would have dramatically expanded the County’s liability for regulatory
takings. Supporters and opponents of Measure D agreed on one thing: the
measure—the nation’s ªrst such initiative to appear on a countywide ballot—had the potential to radically alter the landscape of environmental
and land use regulation in Nevada County and set a powerful precedent
for the rest of the country. Although Measure D was defeated at the polls
in November, it added a new chapter to the ongoing debate over the obligation of government to provide compensation for losses in property
value caused by regulation.
In a 1995 article on property rights laws, Harvey M. Jacobs and Brian
W. Ohm observed that
[t]here are two ways to look at statutory takings legislation, and
the anti-environmental and anti-government sentiments it represents. One way is through a legal lens, the second way is as an
expression of cultural symbol and as part of a broader social
movement.1
This Note endeavors to do both: to explore the social and political currents that led to a property rights initiative in Nevada County, and to consider why property rights initiatives, by modifying the legal deªnition of
a “taking,” pose such a profound threat to environmental and land use
regulation.
Part II of this Note brieºy surveys the landscape of takings jurisprudence, particularly as it has shaped the modern understanding of when a
government regulatory action affects private property in such a way as to
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obligate the government to pay compensation. Part II also describes how
the perceived inadequacy of this doctrine spawned the property rights
movement during the 1980s. Part III examines the property rights legislation the movement has brought about, with a special focus on the Oregon initiative that served as a model for Nevada County’s measure. Part
IV chronicles the developments in Nevada County that brought a controversial land use initiative to the ballot. Finally, after highlighting the serious legal inªrmities of Measure D, Part V argues that property rights
initiatives will always be legally suspect, because they threaten either to
eliminate effective land use regulation or to bankrupt state and local governments.
II. The Takings Issue and the Property Rights Movement
The Fifth Amendment of the U.S. Constitution prohibits government
from taking private property for public use without payment of just compensation.2 The constitutions of forty-seven states, including California’s,3
contain similar takings clauses, while three states afford protection against
government takings by other means.4 These takings protections do not
prohibit government from taking private property for public use—they
require only that the government compensate the owner of the property
when it does. A critical question, then, is what constitutes a “taking” triggering the just compensation requirement?
For more than a century, this question inspired little controversy. A
taking was a government interference with physical ownership, and typically one that was quite obvious—the government condemned a piece of
privately owned land in order to build a road or public facility, and paid
the property owner the fair market value of his land.5 The only issue in
these cases was whether the government’s compensation—its assessment
of the land’s fair market value—was just. Meanwhile, the government
routinely regulated private property in ways that reduced its economic
value, and the courts consistently held that no compensation was due.6

2
U.S. Const. amend. V (“nor shall private property be taken for public use, without
just compensation”). The takings clause applies to states through the Fourteenth Amendment’s due process clause. See Chicago, Burlington & Quincy R.R. Co. v. City of Chicago,
166 U.S. 226, 235–41 (1897).
3
Article I, section 19 of the California constitution states that “[p]rivate property may
be taken or damaged for public use only when just compensation, ascertained by a jury
unless waived, has ªrst been paid to, or into court for, the owner.” Cal. Const. art. I, § 19.
4 See
Robert Meltz et al., The Takings Issue 20 (1999). In New Hampshire and
North Carolina, courts have interpreted other constitutional guarantees as requiring just
compensation for takings. Id. at 20 n.30. Kansas has codiªed the federal takings clause by
statute. Kan. Stat. Ann. § 26-513(a) (2000).
5 See
Harvey M. Jacobs, State Property Rights Laws: The Impact of Those
Laws on My Land 4 (1999).
6 See
William Michael Treanor, The Original Understanding of the Takings Clause and
the Political Process, 95 Colum. L. Rev. 782, 785, 792 (1995).
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With the innovation and spread of zoning and environmental regulation in the twentieth century, however, the Supreme Court soon interpreted the takings clause to extend beyond physical expropriations to socalled “regulatory takings.” In 1922, the Supreme Court held in Pennsylvania Coal Co. v. Mahon that a Pennsylvania statute forbidding coal mining
that might cause subsidence represented a compensable taking of property.7 For the ªrst time, the Court held that mere regulation of property,
even for a legitimate purpose, could give rise to a takings claim. In his
opinion for the Court, Justice Holmes wrote that “while property may be
regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”8
For the next sixty-ªve years, takings doctrine remained relatively
settled, and regulatory takings claims seldom prevailed in the courts. In
its 1978 decision in Penn Central Transportation Co. v. New York City,9
the Court identiªed three factors to be considered in balancing the competing interests of the property owner and the state: the nature of the
government action, the severity of the economic impact on the property
owner, and the extent of interference with the owner’s reasonable investment-backed expectations.10 Applying the Penn Central test, the courts
consistently refused to ªnd that a regulation had “gone too far.”
Landowners ªnally made some inroads before the Supreme Court in
a series of decisions between 1987 and 1995. In First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, the Court
held that the government must pay compensation for temporary takings.11
Nollan v. California Coastal Commission and Dolan v. City of Tigard
established that a taking occurs when the connection between a permit
condition and the public purpose it is intended to serve is too remote.12
Finally, in Lucas v. South Carolina Coastal Council, the Court held that a
regulation that produces a 100% diminution in property value is a “per se
taking” requiring compensation, unless the regulation merely codiªes
inherent limitations upon the owner’s title derived from background principles of state property and nuisance law.13
Rare is the case, however, that involves a per se taking; regulations
that eliminate all of a property’s economically beneªcial use are the ex-

7

See 260 U.S. 393, 414–15 (1922).
Id. at 415.
9
438 U.S. 104 (1978).
10 Id.
at 124.
11 See
482 U.S. 304, 318–22 (1987). The First English decision prevents a government
agency from escaping the just compensation requirement simply by rescinding a regulation
found to have effected a taking. Id. at 319.
12 See
Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 837 (1987) (requiring “essential
nexus” between permit condition and public purpose); Dolan v. City of Tigard, 512 U.S.
374, 391 (1994) (requiring “rough proportionality” between condition and harm it seeks to
address).
13 See
505 U.S. 1003, 1029 (1992).
8
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ception, not the rule.14 In the majority of cases, the property owner has no
right to compensation under the Court’s current takings doctrine, even
when a regulation causes a severe decrease in the value of the owner’s
property. As the Court held in 1993, “our cases have long established that
mere diminution in the value of property, however serious, is insufªcient
to demonstrate a taking.”15 Even Justice Scalia, in his majority opinion in
Lucas, reinforced that “in at least some cases the landowner with 95%
loss will get nothing, while the landowner with total loss will recover in
full.”16 Unless property owners can show that the value of their property
has been completely (or virtually) wiped out, the Court’s existing doctrine gives them little hope of success.17 California has proven to be an
especially hostile venue for takings lawsuits. The state’s highest court
has historically been sympathetic to land use regulation, viewing the use
of one’s land as a privilege, not a right.18
Compounding the challenge for property owners who seek compensation are the signiªcant practical difªculties they face in bringing a
takings claim. The ripeness doctrine that has developed in the takings
realm requires that a regulatory agency has made a ªnal decision applying the regulation in question to the property in question in such a way
that it is clear what the agency will, or will not, allow.19 To obtain such a
ªnal decision, the property owner may have to ªle several applications
for a permit, then pursue all available opportunities for appeal of the
agency’s decision. Landowners with limited resources may not have the
time or money to meet these preliminary requirements. The absence of a
clear constitutional standard only adds to the potential for unpredictability and delay in the process.
To environmentalists, land use planners, and other proponents of government regulation, making takings compensation difªcult to obtain has
been essential to fostering beneªcial environmental and land use regulation. The 1970s and early 1980s saw a series of sweeping environmental
laws take effect, including the National Environmental Policy Act,20 Clean
Water Act,21 Clean Air Act,22 Endangered Species Act,23 Resource Con14

See id. at 1018 (observing that total deprivations are “relatively rare”).
Concrete Pipe & Prods. of Cal. v. Constr. Laborers Pension Trust, 508 U.S. 602, 645
(1993) (citing Euclid v. Ambler Realty Co., 272 U.S. 365, 384 (1926) (involving a 75% diminution in value), and Hadacheck v. Sebastian, 239 U.S. 394, 405 (1915) (92.5% diminution)).
16
505 U.S. at 1020 n.8 (emphasis added).
17 See
Jerome M. Organ, Understanding State and Federal Property Rights Legislation,
484 Okla. L. Rev. 191, 192 (1995).
18 See
Dennis J. Coyle, Property Rights and the Constitution 118–19 (1993). See
also id. at 141–44 (discussing reluctance of California Supreme Court to ªnd regulatory takings).
19 See
Williamson County Reg’l Planning Comm’n v. Hamilton Bank of Johnson City,
473 U.S. 172, 186 (1985).
20
42 U.S.C. §§ 4321–4370f (2000).
21
33 U.S.C. §§ 1251–1387 (2000).
22
42 U.S.C. §§ 7401–7671q (2000).
23
16 U.S.C. §§ 1531–1544 (2000).
15
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servation and Recovery Act,24 and Comprehensive Environmental Remediation, Compensation and Liability Act.25 In the wake of these landmark
federal statutes came state and local land use measures establishing
greenways, scenic river corridors, and growth management plans.
To others, however, these were intrusive measures representing “a string
of environmental statutes that, when woven together, create a regulatory net
covering virtually every aspect of property use and ownership.”26 In the
mid-1980s, this perspective gained strength with the rise of the property
rights movement, also known as the “land rights” or “wise use” movement. The property rights movement joined miners, loggers, ranchers,
and energy companies of the West with private landowners in the East
and South.27 A third group has also been central to the movement: conservative and libertarian thinkers who believe in limited government and
free-market solutions.28
To proponents of property rights, the environmentalists’ line of reasoning produces an outcome that is fundamentally unfair. Property rights
supporters contend that, if regulations provide beneªts enjoyed by the
public, then the public—not individual landowners—should pay for
them. As the Supreme Court has held, the purpose of the takings clause
is “to bar government from forcing some people alone to bear public
burdens which, in all fairness and justice, should be borne by the public
as a whole.”29 Supporters of property rights have two principal objectives:
to minimize government regulation that impairs the use or value of private property, and to ensure that when regulation does lower property
value government compensates the owner.30 By the end of the 1980s, with
the courts offering the movement little help in achieving these objectives,
property rights proponents turned to their elected ofªcials for relief.

24

42 U.S.C. §§ 6901–6992k (2000).
42 U.S.C. §§ 9601–9675 (2000).
26
Nancie G. Marzulla, The Property Rights Movement: How It Began and Where It Is
Headed, in Land Rights 1, 8 (Bruce Yandle ed., 1995).
27
Keith Schneider, When the Bad Guy Is Seen as the One in the Green Hat, N.Y.
Times, Feb. 16, 1992, at E3.
28 See
Meltz et al., supra note 4, at 537. Libertarian legal scholar Richard Epstein’s
1985 book Takings: Private Property and the Power of Eminent Domain has been widely
credited as the theoretical foundation for the property rights movement. See, e.g., Lynda J.
Oswald, Property Rights Legislation and the Police Power, 37 Am. Bus. L.J. 527, 536
(2000); Jacobs & Ohm, supra note 1, at 181.
29
Armstrong v. United States, 364 U.S. 40, 49 (1960).
30
Oswald, supra note 28, at 536.
25
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III. Property Rights Legislation
A. Legislation by Statute: State Property Rights Laws
The movement secured its ªrst victory in 1988, when President
Reagan issued Executive Order No. 12,630.31 Modeled after NEPA’s environmental impact assessment procedures, the executive order required
federal agencies to assess the impact on private property rights before
promulgating a regulation.32 After President Reagan left ofªce in 1989,
however, property rights activists sensed that agencies had stopped enforcing the executive order.33 With their support, the ªrst piece of property rights legislation was introduced in Congress in 1990, a proposed
amendment to an agriculture bill that would have codiªed the executive
order.34 In 1995, one of the main elements of the Contract with America
promoted by the newly Republican Congress was the introduction of ambitious property rights bills in both chambers.35 Facing a threatened veto
by President Clinton, however, neither bill made it out of Congress. Although property rights bills have been introduced in every session since
1990, no federal legislation on the subject has ever been enacted.
In state legislatures, on the other hand, property rights legislation
has met with considerable success. Since 1991, property rights bills have
been introduced in the legislatures of every state,36 and today close to half
of the states have enacted property rights statutes.37 These statutes have
taken three general forms: assessment statutes, conºict-resolution statutes, and compensation statutes.38
31
Exec. Order No. 12,630, 53 Fed. Reg. 8859 (Mar. 15, 1988), reprinted in 5 U.S.C.
§ 601 (2000).
32 See id.
33
Meltz et al., supra note 4, at 538.
34
S. 2830, 101st Cong. (1990). The Senate voted down the proposed amendment by a
52-43 vote. 136 Cong. Rec. S. 10917 (daily ed. July 27, 1990).
35 See
Private Property Protection Act of 1995, H.R. 925, 104th Cong. (1995); Omnibus Property Rights Act of 1995, S. 605, 104th Cong. (1995).
36
Kirk Emerson & Charles R. Wise, Statutory Approaches to Regulatory Takings:
State Legislation Issues and Implications for Public Administration, 57 Pub. Admin. Rev.
411, 412 (1997).
37
The total number of states that have adopted property rights legislation varies depending on one’s classiªcation of statutes. See, e.g., Steven J. Eagle, Protecting Property
from Unjust Deprivations Beyond Takings: Substantive Due Process, Equal Protection, and
State Legislation, in Taking Sides on Takings Issues 507, 535 (Thomas E. Roberts ed.,
2002) (“at least 22 states”); 1 Daniel P. Selmi & Kenneth A. Manaster, State Environmental Law § 5:23 (2002) (twenty-one states); Michael A. Culpepper, The Strategic
Alternative: How State Takings Statutes May Resolve the Unanswered Questions of Palazzolo, 36 U. Rich. L. Rev. 509, 521 (2002) (twenty states); Oswald, supra note 28, at 538
(“over one-half of the states”); Emerson & Wise, supra note 36, app. A at 421 (twenty-six
states). California has never adopted a property rights statute.
38
Kirk Emerson and Charles R. Wise identify an additional category of property rights
statutes, which they call “preliminary measures.” Preliminary measures include statutes
that serve as symbolic statements of the legislature’s support for property rights, establish
commissions to study the issue, or require continuing education for public administrators.
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Assessment statutes require that proposed regulations be reviewed
for their impact on private property rights, by either the general agency
proposing the regulation or the state attorney general.39 Modeled after
Executive Order No. 12,630, assessment statutes are primarily procedural, aimed at informing government decision-makers of the prospective
costs of government action. A handful of assessment laws do include action-forcing mechanisms, either preventing a state agency from enacting
a regulation that burdens private property rights or requiring the agency
to minimize the impacts on property rights.40
Conºict resolution statutes, the most recent approach to property
rights legislation, strive to streamline the process of administrative appeal. Adopting elements of alternative dispute resolution and mediation,
conºict resolution statutes create a formal process for dialogue between
regulatory agencies and affected landowners.41 Florida’s Bert J. Harris,
Jr., Private Property Rights Protection Act (“Harris Act”), for example, imposes a mandatory 180-day negotiation period before a landowner may
ªle suit against the agency responsible for a regulation that affects his
property.42 During this period, the Act requires a written claim by the
landowner, a settlement offer by the agency, and, if the owner rejects the
offer, a ripeness decision by the agency outlining the allowable uses of
the property.43 Once the owner receives the ripeness decision, he may
proceed to court without facing any additional administrative hurdles. A
separate Florida statute, the Florida Land Use and Environmental Dispute
Resolution Act, establishes a special master mediation process as an alternative to the Harris Act procedures.44
The model for Measure D is the third approach: the compensation
statute. Compensation statutes create a cause of action independent of the
federal and state takings clauses based on a simple premise: government
agencies must pay landowners when rules or regulations lower property
values. Signiªcantly, these laws require compensation in situations where
current takings doctrine does not.45 The key ingredient of most compensation laws is the inclusion of a trigger for compensation: an individual
may ªle a claim for compensation with the state only when a rule or
regulation diminishes the value of an individual’s property to a certain
degree.

Emerson & Wise, supra note 36, at 413–14.
39 See, e.g.,
Kan. Stat. Ann. §§ 77-701 to 77-707 (1997).
40
Meltz et al., supra note 4, at 543.
41 See
Jacobs, supra note 5, at 12.
42
Fla. Stat. Ann. § 70.001(4)(a) (West Supp. 2003).
43 Id.
§ 70.001(4)(a), (4)(c), (5)(a).
44 Id.
§ 70.51.
45 See, e.g., id.
§ 70.001(9) (“This section provides a cause of action for governmental
actions that may not rise to the level of a taking under the State Constitution or the United
States Constitution.”).
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Four states currently have compensation statutes in effect: Texas,
Louisiana, Mississippi, and Florida.46 Of these four, three statutes include
numerical triggers, which require compensation when rules or regulations diminish the value of an owner’s property beyond a speciªed percentage. Texas’s Private Real Property Rights Preservation Act47 permits
an owner to bring a takings suit when a state action reduces the value of
real property by at least 25%. If the landowner prevails in court, the state
agency must either rescind the regulation or compensate the owner for
the diminution in value of his property.48 The statute contains broad exceptions for regulations implementing federal laws and for regulations in
several distinct areas, including ºoodplain development and groundwater
management.49 Notably, the statute only applies to state agencies; cities
and counties, typically the most active land use regulators, are generally
exempted from the act’s coverage.50 The Louisiana and Mississippi statutes also contain numerical compensation triggers (of 20% and 40%, respectively), but their scope is limited to impacts on agricultural and forest lands.51
In contrast to these three state statutes, Florida’s Harris Act does not
use a numerical trigger for compensation; instead, compensation is due
when a government action has “inordinately burdened” the use of real
property.52 According to the statute, an inordinate burden exists when
“the property owner is permanently unable to attain the reasonable, investment-backed expectation for the existing use of the real property,” or
when the owner “bears permanently a disproportionate share of a burden
imposed for the good of the public, which in fairness should be borne by
the public at large.”53 The Harris Act also provides that governmental
actions that are designed to prevent nuisances or that cause temporary
impacts cannot give rise to takings claims.54

46 See
Oswald, supra note 28, at 544–45. Washington enacted a compensation statute
in 1995 that would have compensated property owners for any diminution in the value of
their property, see Private Property Regulatory Fairness Act of 1995, 1995 Wash. Legis.
Serv. ch. 98 (I.M. 164) (West), but voters repealed the statute later that year in a statewide
referendum. See Rob Taylor, The Voters Soundly Reject R-48, Seattle Post-Intelligencer,
Nov. 8, 1995, at A1. In addition, North Carolina has long provided by statute for compensation for the taking of property rights in land under navigable waters, along with certain
ªshing rights. N.C. Gen. Stat. § 113-206(e) (2001). Unlike the four compensation laws
discussed in this Part, however, North Carolina’s statute does not appear to expand the
constitutional deªnition of a taking. Mark W. Cordes, Leapfrogging the Constitution: The
Rise of State Takings Legislation, 24 Ecology L.Q. 187, 214 (1997).
47
Tex. Gov’t Code Ann. § 2007.002(5)(B)(ii) (Vernon 2000).
48 Id.
§ 2007.024.
49 Id.
§ 2007.003(b)(1)–(14).
50 Id.
§ 2007.003(b)(1), (a)(3).
51
La. Rev. Stat. Ann. §§ 3:3602, 3:3610 (West 2003); Miss. Code Ann. §§ 49-33-1
to 49-33-19 (1999).
52
Fla. Stat. Ann. § 70.001(2) (West Supp. 2003).
53 Id.
§ 70.001(3)(e).
54 Id.
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After a ºurry of activity in the mid-1990s led to the adoption of assessment, conºict resolution, and compensation statutes across the country, the legislative campaign of the property rights movement lost most of its
momentum by the end of the decade. Whether due to perceived difªculties
in implementation, concern with the potential price tag of property rights
laws, or other factors,55 no state legislature has enacted a piece of property rights legislation since the mid-1990s.56 Where takings legislation
has received any signiªcant support in recent years, it has taken the form
of the subject of this Note: the property rights initiative.
B. Legislation by Initiative: Oregon’s Measure 7
The initiative process—a method by which citizens enact legislation
directly—ªrst appeared as a Progressive era reform in South Dakota in
1898.57 In the years since, twenty-two other states have adopted the initiative process.58 A state or local legislative body can ªnd itself evenly
divided, dominated by moneyed interests, or unwilling to act on a politically sensitive issue. In circumstances when governing bodies have been
slow to take action, the initiative has proven a useful tool for voters to
enact legislation or to amend the state constitution.59
Since the amendment of the state constitution in 1911 to provide the
electorate with the power of initiative,60 the initiative has become central
to politics and policy in California. California has enacted more ballot
measures than any state except Oregon,61 prompting the California Supreme Court to call the initiative power “one of the most precious rights
of our democratic process.”62 Nationwide, direct democracy measures
have played an important role in shaping state and national policy, intro55 See
Harvey M. Jacobs, The Impact of State Property Rights Laws: Those Laws and
My Land, Land Use L. & Zoning Dig., Mar. 1998, at 3, 6–7 (suggesting that these concerns have contributed to the decline in property rights laws).
56
John C. Ryan, Oregon Gets Taken, Amer. Prospect, Oct. 21, 2002, at 17.
57
K. K. DuVivier, Think Globally, Act Locally: The Role of State and Local Ballot
Initiatives in International Environmental Law, 2000 Colo. J. Int’l Envtl. L. & Pol’y
25, 29.
58 Id.
59 See Id.
at 30–31.
60
Anthony Saul Alperin & Kathline J. King, Ballot Box Planning: Land Use Planning
Through the Initiative Process in California, 21 Sw. U. L. Rev. 1, 2 (1992); see Cal.
Const. art. 4, § 1 (“The legislative power of this State is vested in the California Legislature . . . but the people reserve to themselves the powers of initiative and referendum.”).
Voters may use the initiative on both the state and local levels. Id. art. II, § 8(a) (state); id.
art. II, § 11(a) (counties and general law cities); id. art. XI, § 3(b) (charter cities). The
1911 amendment also gave voters the other two tools of direct democracy: the referendum,
which permits voters to reject laws enacted by the legislature, and the recall, which allows
the electorate to remove a representative from ofªce. Alperin & King, supra, at 2 (citing
League of Women Voters of Cal., Guide to Cal. Gov’t 3, 13, 19 (13th ed. 1986)).
61
Ryan, supra note 56, at 17.
62
Associated Home Builders, Inc. v. City of Livermore, 557 P.2d 473, 477 (Cal. 1976)
(quoting Mervynne v. Acker, 11 Cal. Rptr. 340, 344 (Cal. Ct. App. 1961)).
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ducing such statewide reforms as women’s suffrage, the eight-hour workday,
and term limits.63 In the 2002 election, initiatives at the state level covered such varied topics as animal protection, drug policy reform, education reform, election reform, gaming, and taxes.64 Although environmental and land use-related initiatives were less prevalent, state ballots in
2002 did contain measures concerning clean water bonds, transportation
bonds, dam buybacks, radioactive waste dumping, and genetically
modiªed foods.65
The most notorious land use-related statewide initiative in recent
years—and an inspiration for Measure D—was Oregon’s Measure 7,
which appeared on the ballot in November 2000. As with Measure D two
years later, Oregon’s Measure 7 embodied a popular revolt against the
perceived overreaching of government land use policy. Under a state law
passed in 1973, all local governments in Oregon must adopt development
plans that conform to state planning goals, including the requirement that
all new development be located within urban growth boundaries.66 This
comprehensive land use planning program has earned Oregon a reputation as the “Mecca” of regional planning.67 It has also been sharply criticized as a severe encroachment on private property rights. Speciªcally,
critics maintain that the program has inºated property values within the
growth boundaries while depressing those outside the boundaries.68 Disillusionment with the planning program, especially in rural areas outside
the growth boundaries, was a major impetus behind Measure 7.69
The central purpose and effect of the initiative was to expand dramatically the deªnition of a “taking” requiring just compensation. Sponsored by Oregonians in Action, a property rights organization, Measure 7
proposed to amend the takings clause of the Oregon Constitution70 to
provide that a state or local government must pay compensation for the
passage or enforcement of a regulation that, by restricting the use of pri-

63

DuVivier, supra note 57, at 26.
See Initiative & Referendum Institute, General Election Post Election
Report 2–5 (2002), available at http://www.ballot.org/spotlight/I&R_ElectionReport.pdf
(last visited Dec. 7, 2003) (on ªle with the Harvard Environmental Law Review).
65 See
Ballot Initiative Strategy Center (“BISC”), Environmental Measures on the
Ballot, at http://www.ballot.org/spotlight/enviro.html (last visited Dec. 7, 2003) (on ªle
with the Harvard Environmental Law Review); BISC, 2002 Initiative and Referenda Election Results, at http://www.ballot.org/spotlight/2002_Ballot_Measure_Result_Cliff_Notes.doc
(last visited Dec. 7, 2003) (on ªle with the Harvard Environmental Law Review).
66
Oregon Land Use Act, S.B. 100 (Or. 1973) (codiªed as amended at Or. Rev. Stat.
§§ 197.000-.860 (2001)).
67
Nicole Stelle Garnett, Trouble Preserving Paradise?, 87 Cornell L. Rev. 158, 169
(2001).
68 Id.
69 Id.
at 169 & n.92 (citing Oregon newspaper articles noting “rural uproar” over
regulations restricting development of farmland).
70
Or. Const. art. I, § 18 (“Private property shall not be taken for public use . . . without just compensation”).
64
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vate real property, reduces its value.71 Before Measure 7, the Oregon
courts had interpreted the state constitution’s takings clause as ordering
compensation only when a regulation deprives a landowner of all economically viable use of the property.72 Measure 7 departed from this approach, and from every previously enacted state property rights statute in
the nation, by proposing to require compensation for any reduction in
property value—without requiring either a numerical trigger or an “inordinate burden” test for compensation.
The measure did provide for three exceptions to the compensation
requirement. A takings claim would not arise from (1) “adoption or enforcement of historically and commonly recognized nuisance laws,”
(2) “a regulation to implement a requirement of federal law,” or (3) “a
government regulation prohibiting the use of a property for the purpose
of selling pornography, performing nude dancing, selling alcoholic beverages or other controlled substances, or operating a casino or gaming
parlor.”73 Even with these exceptions, the scope of Measure 7 remained
extremely broad: as the measure itself stated, it would give rise to a takings claim whenever an owner’s property value decreased as a result of a
regulation imposing an “afªrmative obligation to protect, provide, or preserve wildlife habitat, natural areas, wetlands, ecosystems, scenery, open
space, historical, archaeological or cultural resources, or low income
housing.”74 With such a broad reach and no compensation trigger, Measure 7 threatened to become the “most sweeping compensation statute
ever enacted.”75
Opponents of the measure cited the enormous costs projected to
arise from the creation and implementation of the proposed compensation regime. A ªscal impact study conducted by state analysts, included
in the state voters’ pamphlet, estimated that the measure could cost Ore-

71
League of Oregon Cities v. Oregon, 56 P.3d 892, 905 (Or. 2002) (quoting part (a) of
Measure 7, which stated, “If the state, a political subdivision of the state, or a local government passes or enforces a regulation that restricts the use of private real property, and
the restriction has the effect of reducing the value of a property upon which the restriction
is imposed; the property owner shall be paid just compensation equal to the reduction in
the fair market value of the property.”).
72 Id.
at 906 (citing Boise Cascade Corp. v. Bd. of Forestry, 935 P.2d 411, 420 (Or.
1997)).
73 League of Oregon Cities,
56 P.3d at 905 (quoting sections (b), (c) of Measure 7).
74 Id.
at 906 (quoting section (e) of Measure 7). Indeed, although they were never
heard, the ªrst two claims ªled under Measure 7 demonstrated its breadth of coverage—a
mining company brought a $50 million claim against the Jackson County for being denied
a permit to transport 18 million tons of sand through a historic district, and a woman ªled
a claim against her local government for refusing to allow her to raise stray cats on her
property. See Randy Gragg, Measure 7 Detonates Land-Use Planning, Portland Oregonian, Dec. 3, 2000, 2000 WL 27111 166.
75 See Oregon Supreme Court Invalidates Measure 7,
Takings Watch (Community
Rights Counsel), Oct. 2002, at 1, 1, at http://www.communityrights.org/PDFs/Newsletters/
October2002.pdf (last visited Dec. 7, 2003) (on ªle with the Harvard Environmental Law
Review).
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gon state and local governments as much as $5.4 billion.76 According to a
study prepared for 1000 Friends of Oregon, a land use group that led the
opposition to Measure 7, the cost of maintaining the Portland area’s urban growth boundary alone could be between $3.5 billion and $7 billion,
threatening the viability of the state’s acclaimed regional planning program.77
Despite more than $1 million spent by its opponents,78 however,
Measure 7 received surprisingly little publicity in the weeks leading up to
election day in 2000.79 In addition to being overshadowed by a contentious presidential election, Measure 7 was joined on the Oregon ballot by
twenty-ªve other measures, including measures tackling such hot-button
issues as tax cuts and gay rights.80 On November 7, 2000, Oregon voters
passed Measure 7 by a 53% to 47% margin. The initiative was defeated
only in the urban counties along the state’s Interstate 5 corridor; in rural
counties located outside of urban growth boundaries, the initiative received overwhelming support.81
The measure was immediately challenged in court by landowners
and local governments on a variety of constitutional grounds.82 Within
three months of the election, the measure was enjoined and then invalidated by the trial court,83 and on October 4, 2002, the Oregon Supreme
Court afªrmed the trial court’s holding that Measure 7 was unconstitutional.84 Under the “separate vote” requirement of Oregon’s constitution,
a single ballot measure cannot make two substantive changes to the constitution unless they are closely related.85 The court found that Measure 7
violated this requirement when it made two substantive changes that
were not closely related: (1) expanding takings liability, and (2) limiting
free speech protections by requiring compensation for most regulations
76 See
Editorial, The Sleeper, Portland Oregonian, Nov. 2, 2000, 2000 WL
27104742; R. Gregory Nokes, Study Sees Billions in Boundary Costs If Measure Passes,
Portland Oregonian, Oct. 17, 2000, at A1.
77
Nokes, supra note 76.
78
Peter Livingston, Oregon’s Land Use Wars, 61-Jun Or. St. B. Bull. 9.
79 See id.;
Garnett, supra note 67, at 173.
80
Editorial, supra note 76.
81
Patty Wentz, This Land Is Their Land, Willamette (Or.) Wk., Nov. 29, 2000, at 21,
available at http://www.wweek.com/html2/leada112800.html.
82
The local governments, in League of Or. Cities v. Oregon, claimed that Measure 7
would have an enormous ªscal impact upon them any time they sought to regulate real
property. See League of Or. Cities, 56 P.3d at 903. In a separate suit, McCall v. Kitzhaber, a
group of landowners claimed that Measure 7 would lead to increased development on land
in the area of their property, lowering their parcel’s value. See id. at 902–03. The trial court
consolidated the two lawsuits. See id. at 897.
83 See League of Or. Cities,
56 F.3d 897.
84 See id.
at 892.
85
Or. Const. art. XVII, § 1 (“When two or more amendments shall be submitted . . .
to the voters of this state at the same election, they shall be so submitted that each amendment shall be voted upon separately”); Armatta v. Kitzhaber, 959 P.2d 49, 64 (Or. 1998)
(interpreting “two or more amendments” to include a “proposal [that] would make two or
more changes to the constitution that are substantive and that are not closely related”).
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but not for regulations prohibiting the use of property to sell pornography.86
Built on shaky legal ground, Measure 7’s compensation scheme never
had a chance to take effect. Even so, its passage galvanized property
rights advocates who had seen few legislative advances since the mid1990s. The country’s ªrst statewide initiative designed to expand the
scope of takings liability, Measure 7 served as an inspiration for the
sponsors of Measure D, who were preparing to introduce the nation’s
ªrst local takings initiative.
IV. Nevada County’s Measure D
More than in any of the states that have passed property rights legislation—even more than in Oregon—Nevada County’s property rights
measure grew out of a backdrop of tension between groups with conºicting
views on the region’s future. Once a county of gold rush towns, later
populated by ranchers, miners, and loggers, Nevada County has made an
unsteady transition over the past forty years.87 The 1960s brought a migration of high-tech video companies to Nevada County, a trend that
continued in the 1980s and 1990s as electronics ªrms took root in the
western part of the county.88 These years also saw the beginning of an
inºux of nature-lovers, artisans, and senior citizens.89 Although it is the
least ethnically diverse county in California—in 1990, more than 97% of
residents were white90—Nevada County today is anything but homogeneous, consisting, in the words of one observer, of “a fractious mix of farmers,
retirees, back-to-the-land types, artists and aging hippies.”91
As the makeup of the county has changed, its politics have become
progressively more polarized. Many of the county’s newer residents are
wealthy emigrants of the Bay Area, Sacramento, and Southern California
who have ºed the cities and suburbs for the county’s rural setting. Having moved to Nevada County to escape the rapid pace of development
elsewhere in California, these emigrants have supported slow-growth
policies, hoping to keep their new communities from replicating the areas
they left.92 In such a swiftly growing area, however, their effort is an up-

86
According to the court, Measure 7 explicitly amended the constitution’s takings
clause, Or. Const. art. I, § 18, and changed rights guaranteed by the free speech clause,
id. art. I, § 8. League of Or. Cities, 56 P.3d at 905–09.
87
Paul Shigley, Local Takings Initiative Heads to Ballot, Planners Tabloid (Sacramento Valley Section, Cal. Chapter, Am. Planning Ass’n, Sacramento, Cal.), Aug.-Sept.
2002, at 3, available at http://www.sactoapa.org/newsltr/news0208.pdf.
88 See id.;
Timothy P. Duane, Shaping the Sierra 180 (1999).
89
Shigley, supra note 87, at 3.
90
Duane, supra note 88, at 78.
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Mary Lynne Vellinga, Property Rights Battle Heats Up in Rural Nevada County,
Calif., Sacramento Bee, Sept. 17, 2002, 2002 WL 100570129.
92 Id.
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hill battle. Construction has replaced mining, logging, and ranching as the
industry that drives the local economy.93 The county’s population has tripled to 93,000 over the past thirty years, and is projected to grow to approximately 133,000 by 2020.94
For years, slow-growth advocates received little sympathy from the
county’s ªve-member Board of Supervisors, historically dominated by
conservative, pro-business politicians.95 Things began to change in 1995,
when the Board, after years of debate, adopted a comprehensive amendment to the county’s general plan, which served as a long-term policy
guide for the physical development of the county. The updated plan contained several new protections for environmentally sensitive areas, including provisions that discouraged development in oak groves, near
streams, and on steep slopes.96 The Board also opted not to include in the
plan a policy recommended by property rights advocates that would
guarantee protection for private property.97
The most dramatic transformation took place in the general election
of November 1998, when a pair of environmentalists unseated incumbents, giving slow-growth proponents a 4-1 majority on the Board. Over
the next four years, the supervisors aggressively enforced environmental
and land use regulations in handling applications for development permits.98 The Board also proposed several measures intended to restrict
growth and protect environmentally sensitive land.99 Its most controversial move was its approval in May 2000 of Natural Heritage 2020 (“NH
2020”), a two-year public planning program designed to “develop a comprehensive strategy to identify, manage, and protect natural habitats,
plant and animal species diversity, and open space resources in Nevada
County.”100
Led by the California Association of Business, Property and Resource Owners (“CABPRO”), a property rights advocacy organization
based in the city of Grass Valley in Nevada County, property rights proponents ardently attacked the program. To CABPRO’s members, NH
2020 signaled the Board’s intent to create open space buffer zones, wetlands areas, and wildlife habitat preserves—all measures that would im93

Duane, supra note 88, at 180.
Jeff Kearns, Izzy Under Assault, Sacramento News & Rev., Oct. 3, 2002, available at http://www.newsreview.com/issues/sacto/2002-10-03/cover.asp.
95 See
Vellinga, supra note 91.
96 Id.
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Initiative Petition, Property Owner Claims Reimbursement Process Initiative, Attachment C (Jan. 31, 2002) (“Statement of Reasons”).
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Vellinga, supra note 91.
99 See Ballot Measure in Nevada County, California, That Could Energize the Growing
National Property Rights Movement (NPR radio broadcast, Oct. 29, 2002) [hereinafter
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Nevada County Planning Dep’t, Nevada County Natural Resources Report para. 5 (2002), available at http://www.mynevadacounty.com/cda/planning/nh2020/
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pede development.101 The opposition to NH 2020 was so bitter that in
May 2002 the Board voted unanimously to discontinue the program,102
after one of its leading proponents on the Board declared, “I don’t want
to tear the community in half any more.”103
It was out of this pitched battle between environmentalists and property rights advocates that Measure D was born—and the Board of Supervisors was its primary target. As CABPRO’s executive director declared
in an e-mail to supporters, the measure was intended to “act as ‘insurance’ against whatever the Supervisors may come up with in the future.”104 A former member of the county planning commission echoed
this sentiment in a letter to the local newspaper:
The Board of Supervisors in recent years has been dominated by
a group who have largely ignored a sizeable segment of the
population while promoting its own ideas about how the county
should develop (or not develop). Those who have been ignored
got hopping mad, and put on a major push to create the initiative. The majority on the Board of Supervisors have largely
brought this upon themselves.105
Property rights advocates elsewhere in the United States had relied
upon their state representatives to pass legislation expanding the just
compensation requirement. For Nevada County residents unhappy with
the actions of an environmentalist Board of Supervisors, however, to take
the parallel action at the county level was simply impracticable. To enact
a county ordinance would have required the approval of a majority of the
same Board these residents sought to constrain. Therefore, with Oregon’s
Measure 7 serving as both a model and a source of inspiration, Nevada

101
Citizens for Property Rights in Nevada County (“CPR-INC”), NH 2020, available
at http://www.cpr-inc.net/html/body_nh_2020.html (last visited Dec. 7, 2003) (on ªle with
the Harvard Environmental Law Review). CPR-INC is a nonproªt organization that was created to oppose the implementation of NH 2020. CPR-INC, About Us, at http://www.cpr-inc.
net/html/body_about_us.html (last visited Dec. 7, 2003) (on ªle with the Harvard Environmental Law Review).
102 See
Grace Karpa, Board Wants NH 2020 Done June 30, The Union (Grass ValleyNevada City, Cal.), May 8, 2002.
103
Grace Karpa, Martin Says Finish NH 2020 by July, The Union (Grass ValleyNevada City, Cal.), May 3, 2002 (reporting comment of supervisor Elizabeth “Izzy” Martin).
104
E-mail from Margaret Urke, Executive Director, CABPRO, to “Margaret CABPRO”
(July 25, 2001), at http://moab.off-road.com/pipermail/ren/msg02616.html (last visited
Dec. 7, 2003) (on ªle with the Harvard Environmental Law Review). Her comments referred to a prior version of the initiative, submitted in July 2001. That version and a second
version submitted in December 2001 were both withdrawn to make revisions. See Grace
Karpa, Group Still Reªning Land Rights’ Initiative, The Union (Grass Valley-Nevada City,
Cal.), Jan. 8, 2002.
105 See
Editorial, Measure D Won’t Solve Our Land-Use Problem, The Union (Grass
Valley-Nevada City, Cal.), Oct. 21, 2002 (citing July 2002 letter to The Union by John
Lorini).
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County’s property rights activists focused on placing an initiative on the
county ballot.106
Whereas statewide initiatives have only occasionally addressed land
use issues, a substantial percentage of initiatives at the local level have
concerned issues of zoning and development.107 The reasons for the
prevalence of local land use initiatives are twofold. First, land use regulation is one of the few truly local powers—that is, powers not signiªcantly
limited by constitutional restrictions and state law preemption.108 Second,
making a substantial impact on local land use planning through the conventional processes can take a considerable amount of time and energy.
As one study observed, “[c]ommunity activist groups that use the initiative and referendum process feel that they can mobilize . . . to put a . . .
measure on the ballot” more easily “than sustaining community involvement in protracted planning and adoption processes.”109
The majority of land use initiatives on California’s local ballots have
been efforts to limit construction, slow the pace of growth, and protect
environmentally sensitive areas.110 In the 2002 election, for instance, several Bay Area communities voted on slow-growth measures that sought
to limit building heights, prohibit development of open space, or slow
construction on city outskirts.111 But the slow-growth movement has not
been alone in using the initiative process to its advantage, as pro-development forces have also put their initiatives before the electorate. The most
publicized of such initiatives, enacted in 1982, was Tehama County’s Landowners Bill of Rights, which prohibited county agencies from placing
certain restrictions on the use of private property.112 Twenty years later,
property rights forces would present an equally bold initiative to the voters of a California county.
On January 31, 2002, Citizens for Fair and Balanced Land Use
(“CFBL”), CABPRO’s political action committee, submitted to the Nevada County clerk a proposed ballot measure that would soon be titled
the “Property Owner Claims Reimbursement Process Initiative.”113 The
106
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initiative petition attached to the proposed initiative was signed by ªve
proponents: CFBLU Chairman Russell Steele, CABPRO Executive Director Margaret Urke, ski ranch owner Norm Sayler,114 real estate appraiser Benoni Nowland IV, and Kimberly Janousek, former president of
the anti-NH 2020 group CPR-INC.115 Drafted by Tahoe City attorney
Gregg Lien,116 the complete measure read:
The people of the County of Nevada ordain as follows:
Nevada County (the “County”) shall provide an orderly process
for addressing claims for reimbursement, payable to the property
owner, when it is determined that there is a reduction in the
market value of an owner’s parcel.
After passage of this initiative, this process applies to proposed
projects when regulatory actions or determinations by the County
restrict existing use or utility, in whole or in part, of the affected
parcel.
Restrictions based upon a clear and present danger to public health
and safety, and traditionally recognized common law nuisance
prohibitions, shall not be considered in calculating reductions in
value.
A property owner seeking reimbursement pursuant to this initiative
shall ªrst seek beneªcial best use of the property. This best use
must be denied by the Board of Supervisors prior to ªling any
claim.
The Superior Court of the County shall have exclusive jurisdiction
over claims made, and shall have the power to make independent
ªndings of fact and conclusions of law, and shall not be bound
by ªndings or determinations by the County.
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In 2000, Sayler, nearing retirement, reached a tentative agreement to sell his 455acre ranch in Donner Pass to an investment group for $9 million—until the group backed
out upon learning that approval for its proposed timeshare development would face an
uphill battle before the Board of Supervisors. His experience was frequently cited in media
coverage of the battle over Measure D. See NPR, supra note 99; Vellinga, supra note 91.
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Initiative Petition, supra note 97, Attachment A (“Proponents of the Initiative Petition”).
116
John Dickey, Regulation vs. Land Rights: Will Measure Aid Property Owners or
Lawyers?, The Union (Grass Valley-Nevada City, Cal.), Aug. 21, 2002. Lien had represented an association of Lake Tahoe Basin property owners in earlier stages of TahoeSierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302 (2002), in which
the Supreme Court rejected a takings challenge to a planning moratorium for the Lake
Tahoe area. See Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 808 F.
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Reimbursement shall equal the difference in market value, with
and without the regulation or action complained of, and shall
include reasonable attorneys’ fees and costs.
If any phrase, clause or part of this initiative is found to be invalid
by a court of competent jurisdiction, the remaining phrases,
clauses and parts shall remain in full force and effect.117
On May 22, 2002, CFBL submitted 5922 signatures in support of the initiative, qualifying it for the general election ballot.118
In June, the Board of Supervisors commissioned independent studies
of the initiative’s potential ªscal and land use impacts. Assessing the potential impacts of Measure D was complicated by several signiªcant ambiguities in the text of the initiative. First, the initiative would have compelled the County to pay compensation for actions that “restrict existing
use or utility” of property, but did not deªne “existing use.” As a preliminary matter, the use of “existing use or utility” was puzzling, as most
regulatory takings are thought to occur when a landowner seeks—and is
denied—a permit for a proposed use, not an existing one.119 In any case,
it was unclear from the text whether “existing use or utility” referred to
the present use of the property, the maximum use allowable under existing regulations, or the most proªtable possible use irrespective of existing regulations.120 Russell Steele, executive director of Citizens for Fair
and Balanced Land Use, insisted that the “existing use” would be based
on existing zoning regulations—but not necessarily other County environmental restrictions.121 One thing was clear: unlike the four existing
state compensation statutes, which use a numerical trigger or “inordinate
burden” standard for compensation, Measure D would have afforded a
right to compensation even for minimal losses in property value. Washington’s Private Property Regulatory Fairness Act of 1995 and Oregon’s

117
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Measure 7—both since invalidated—represented the only other state enactments without compensation triggers.
Second, Measure D required a claimant to seek—and the Board of
Supervisors to deny—“beneªcial best use” of the property before ªling a
claim for compensation. According to the initiative’s sponsors, before
bringing a claim for compensation, a property owner would ªrst have to
apply to the county planning department and other relevant county authorities for permission to carry out a particular project. If the application
were rejected, the owner would have to pursue an administrative appeal
as high as the Board of Supervisors.122 Clearly the “beneªcial best use”
provision served as a ripeness requirement. The term “beneªcial best
use” is not deªned in any state or federal statute, nor has it been used in
any published court opinion in the United States.123 The term of art
“highest and best use,” however, typically refers to the maximum feasible
and proªtable use permitted under existing land use regulations.124 The
initiative’s use of a different term suggested that it could refer to the
maximum potential use in the absence of any land use regulations.125
Equally vague was the application of Measure D’s compensation requirement to “regulatory actions or determinations by the County.” Backers of Measure D maintained that the initiative’s exemption of “restrictions based on a clear and present danger to public health and safety” and
“traditionally recognized common law nuisance prohibitions” limited its
scope to regulations that merely promoted “quality of life” values, including the designation of open space, scenic viewsheds, deer migration
corridors, riparian areas, trail easements, and urban growth boundaries.126
Although Measure D proponents claimed that the initiative would not
have applied to enforcement of federal, state, or municipal laws and
regulations,127 however, the plain language of the initiative did not clearly
exclude them.
In short, given the vagueness of the measure’s terminology, it was
virtually impossible to predict exactly what government actions would
have required compensation under Measure D. The County’s ªscal impact analysis narrowed the universe of potential readings of the measure
to three interpretations. All three appeared to be legally feasible—but
they were dramatically different in their scope and potential effect.
The ªrst, and most conservative, interpretation suggested that compensation would only have been available for the impacts of new regula-
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126 See id.
para. 7.
127 See id.
at para. 8.

268

Harvard Environmental Law Review

[Vol. 28

tions enacted by the County after the adoption of the initiative.128 This
“prospective” interpretation seems to accord with one proponent’s vision
of Measure D as “insurance” against future Board initiatives along the
lines of NH 2020.129 However, it also conºicts with the sponsors’ stated
objective that the Board “amend its regulations to ease the burden already
being shouldered by Nevada County residents.”130 Under this reading, the
supervisors could still enforce existing regulations in ways that restrict
development, such as the denial of a building permit.
The intermediate interpretation would have allowed the County to enforce its current use and density requirements without compensating landowners. The County could not, however, have enacted or enforced any other
zoning, land use, or environmental regulations, including height limits,
setbacks, dedication requirements, design standards, and open space and
resource protection policies.131 The most far-reaching reading of Measure
D would have allowed a property owner to receive compensation up to
the value of the property without any restrictions, except for those preventing a “clear and present danger to public health and safety” or based
on the common law of nuisance.132
Even after identifying the three potential interpretations, the difªculty
of predicting the response of the County government, the development
plans of individual landowners, and the number of claims that would be
brought combined to make a viable ªscal estimate a virtually impossible
task.133 The consultant who prepared the ªscal impact analysis for Nevada County called it the most challenging assignment she had ever done
in her twenty years of work.134 After stressing the speculative nature of its
analysis, the ªscal study projected that the annual cost to the County of
compensating property owners under the measure would be $3 million to
$10 million—well above the County’s unallocated general fund reserves
of $2 million.135 Faced with the option of either enacting the initiative or
placing it on the November ballot, the Board of Supervisors on July 9,
2002, chose to put the measure on the ballot and let the county’s voters
decide in the November election.136
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With the initiative on the ballot, the supervisors also considered bringing suit to challenge the initiative’s legality.137 The anti-initiative majority
on the Board understood that their only opportunity to challenge the
measure was before the November election, and before the measure became law that the Supervisors were sworn to uphold. Once the electorate
approved the measure, the Board would be powerless to reject or even
amend it; measures enacted by initiative may only be amended or repealed by another popular vote.138 It is even possible that the Board
would have a duty to defend Measure D, once enacted, if it were challenged in court—the California courts have not clearly resolved whether
such a duty exists.139 The four environmentalists on the Board were uniformly opposed to the initiative, but split on the wisdom of ªling a preelection challenge. Two liberal supervisors—forester and lawyer Bruce
Conklin and organic farm owner Elizabeth “Izzy” Martin—were involved
in tight races for reelection, and an overt denouncement of the measure
by any of the supervisors carried the risk of prompting an electoral
backlash that would return the Board to conservative control. With Martin and fellow Measure D opponent Peter Van Zant joining the lone conservative supervisor, Sue Horne, in the majority, the Board voted 3-2 not
to ªle suit challenging the measure.140
In the weeks leading up to the election, the political fervor in Nevada County only intensiªed. The supervisors who opposed Measure D
became the subjects of political mailers, roadside signs, and recall efforts.141 Martin was even compared in letters in the local paper to the terrorists who attacked the World Trade Center in September 2001.142
On November 5, 2002, the following question, drafted by the county
clerk, appeared as Measure D, one of two countywide initiatives on the
Nevada County ballot:143
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Shall an ordinance be adopted requiring Nevada County to create a claims process to reimburse property owners when the
market value of their property is reduced by County regulatory
actions or determinations—not based upon a clear and present
danger to public health and safety and traditionally recognized
common law nuisance prohibitions—restricting existing use or
utility of a parcel following denial of an owner proposed project
seeking beneªcial best use of the property?144
Despite having outspent opponents of the initiative by a 10-to-1 margin,145 supporters of Measure D failed to win over a majority of the
county’s voters: Measure D was defeated, 57% to 43%.146 The initiative
received 15,824 votes in favor and 21,061 votes against.
What might otherwise have been a defeat for the county’s property
rights supporters, quickly turned into a triumph. The two supervisors
who were up for reelection, Conklin and Martin, lost their seats to challengers who openly endorsed the initiative.147 The result was the return of
a pro-growth majority on the Board, with the potential for a marked shift
in the county’s land use policy. Clearly, however, many voters who sought
greater protection of their private property rights by changing the makeup
of the Board stopped short of endorsing Measure D. As Part V of this
Note suggests, the shift in policy proposed by Measure D carried with it
a price that the majority in Nevada County was not willing to pay.
V. The Perils of the Property Rights Initiative
Although poorly drafted and ultimately unsuccessful, Measure D
was emblematic of both the potentially sweeping reach of property rights
initiatives and their signiªcant shortcomings. This Part examines the legal inªrmities that characterized Measure D, and suggests that such
inªrmities are not unique to this particular initiative. Finally, this Part
144
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2003) (on ªle with the Harvard Environmental Law Review).
145
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Cal. Plan. & Dev. Rep., June 1, 2003, at 1, available at http://www.mariposacounty.org/
planning/General_Plan/Reports/California%20Planning%20&%20Development%20Report%
20(CP&DR).pdf.
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147
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Measure D. Nevada County Elections Ofªce, Nevada County Supervisor—3rd Supervisorial
District: Final—Certiªed Results, at http://election.co.nevada.ca.us/results1102/
cosupervisor3.htm (last visited Dec. 7, 2003) (on ªle with the Harvard Environmental Law
Review). Martin was defeated by Measure D supporter Robin Sutherland, a political
novice who gained 4765 votes to Martin’s 3735. Nevada County Elections Ofªce, Nevada
County Supervisor—4th Supervisorial District: Final—Certiªed Results, at http://election.
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argues that property rights initiatives will always be legally suspect, due
primarily to the dramatic impact they threaten to have on government’s
ability to carry out its essential functions.
Had Measure D passed, a community group might well have challenged it in court, as happened to Oregon’s Measure 7. The discussion
that follows is not intended to cover the universe of claims that might
have been brought against the initiative; rather, it is intended to suggest
that even after passage Measure D would have faced a stern legal test
before taking effect—one that it would have been unlikely to survive.
While the latter two potential challenges discussed here focus on
limitations placed on the power of initiative, the ªrst two are based on
the doctrine of state law preemption. When a conºict arises between a
state law and a local initiative—when the initiative “duplicates, contradicts, or enters an area fully occupied by general law, either expressly or
by legislative implication”148—the state law typically preempts the local
measure.149
One such area is the body of law regarding tort claims against state
and local government entities. The California Tort Claims Act, enacted in
1963, reestablished sovereign immunity as the rule, with liability imposed on government entities only as expressly provided by statute.150
“Statute” is deªned as an act adopted by Congress, the California legislature, or statewide initiative151—but not a local ordinance or initiative
like Measure D.152 By imposing a new form of liability on the Nevada
County government (one that reached beyond the constitutional just
compensation requirement), it appears that Measure D would have contradicted—and thus been preempted by—the California Tort Claims Act.
The other area where the courts could have found preemption is the
body of state laws and constitutional provisions establishing and regulating the jurisdiction of the state’s superior courts. Measure D purported
to vest “exclusive jurisdiction” to hear claims under the measure in the
Nevada County Superior Court. The initiative also stated that the court
would have the power to make “independent ªndings of fact and conclusions of law,” and would not be bound by the County’s ªndings or determinations. The California courts, however, have held that the superior
courts “are not local or county courts, but constitute a system of state

148
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courts.”153 The California Constitution explicitly vests the power to regulate the courts’ exercise of jurisdiction in the state legislature,154 and California courts have consistently rejected local regulation of the courts’
exercise of jurisdiction.155 Moreover, the California legislature has adopted
an extensive scheme governing the exercise of jurisdiction by the
courts156 and several statutes establishing the applicable standards of review for particular actions.157 Through this extensive state regulation, the
exercise of jurisdiction by the courts has become “so fully and completely covered by general law as to clearly indicate that it has become
exclusively a matter of state concern” preempting local regulation.158
Measure D’s third legal ºaw arose out of the ªrst paragraph of the
initiative, which states that “Nevada County (the ‘County’) shall provide
an orderly process for addressing claims for reimbursement.” The California Constitution authorizes the use of initiatives only to adopt or reject statutes and constitutional amendments.159 On these grounds, it has
been held that initiatives are not permitted to instruct a legislative body
to enact legislation, but must enact it directly.160 Measure D’s ªrst paragraph plainly directs the Board of Supervisors to legislate, going beyond
the scope of constitutional authorization.
153

See Wilson v. Walters, 119 P.2d 340, 344 (Cal. 1941).
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Fourth, and most signiªcantly, Measure D violated the principle that
an initiative cannot interfere with an essential governmental function.
The California Supreme Court has held that where an initiative would
“greatly impair or wholly destroy the efªcacy of some other governmental power, the practical application of which is essential,” the initiative is
invalid.161 Examples of governmental functions the California courts have
deemed “essential” include providing suitable courthouses,162 improving
city streets,163 granting franchises,164 and meeting ªscal management responsibilities through the raising of taxes.165 As discussed more fully below, Measure D threatened either to severely impede the Board’s ability
to regulate land use, or to drain so much money from the county coffers
as to “greatly impair or wholly destroy” the County’s provision of a host
of essential services.
It may seem surprising that an initiative drafted by a land use attorney, certiªed for a general election, and approved by nearly half of the
county’s voters could be so riddled with legal defects. But Measure D
was no different in this respect from many ballot initiatives, including
Oregon’s Measure 7. In part, this is a symptom of the initiative process,
which limits input on the legality and practical implications of the proposed measure by excluding opponents of the measure from the drafting
process.166 Another reason for the legal fallibility of many initiatives is
that they are often designed more to rally people around a particular
philosophy than to take effect as law. Measure D was a case in point.
Even as their initiative suffered defeat, property rights activists in Nevada
County considered the election a major victory, as they ousted the two
environmentalists from the Board of Supervisors and replaced them with
property rights sympathizers.167
But if property rights initiatives appear especially legally suspect, it
is because they threaten to make dramatic changes in state or local policy. The body of initiative law crafted by legislators and judges has been
designed to prevent the enactment of initiatives like Measure 7 and Measure
D. In Oregon, it was the requirement that an initiative must not make two
unrelated changes to the state constitution that spelled doom for Measure
7. In Nevada County, it may well have been the rule that an initiative
cannot interfere with “essential governmental functions” that would have
been the downfall of Measure D, had it passed.
161

Simpson v. Hite, 222 P.2d 225 (Cal. 1950).
Id.
163
Chase v. Kalber, 153 P. 397 (Cal. Ct. App. 1915).
164
Newsom v. Bd. of Supervisors, 270 P. 676 (Cal. 1928).
165
Birkenfeld v. City of Berkeley, 550 P.2d 1001 (Cal. 1976); Geiger v. Bd. of Supervisors, 313 P.2d 545 (Cal. 1957).
166
Kenneth P. Miller, Constraining Populism: The Real Challenge of Initiative Reform,
41 Santa Clara L. Rev. 1037, 1052 (2001).
167
Mary Lynne Vellinga, Property Rights Activists Celebrate in Nevada County, California, Sacramento Bee, Nov. 7, 2002, 2002 WL 102881440.
162

274

Harvard Environmental Law Review

[Vol. 28

The extent of Measure D’s potential to alter local land use policy
cannot be understood merely by looking at the examples of previous
property rights enactments by state legislatures. To be sure, the states that
have enacted compensation-style property rights statutes have seen little
activity under the laws. In his 1999 study of the effects of state property
rights legislation, Harvey M. Jacobs concluded that “the speciªc impacts
of these laws have been minimal.”168 In Mississippi, one of four states
with a compensation statute, not a single claim was ªled in the ªrst four
years after passage of the law.169 Only twenty-four cases were ªled under
Florida’s Harris Act in its ªrst thirty-two months—far fewer than many
commentators expected.170 And six years after the passage of Texas’s Private Real Property Rights Preservation Act—considered by many at the
time to be the nation’s “strongest state takings law”171—observers studying the Act have concluded that the Act has “largely been a failure,”
having provided few property owners with compensation.172
One possible explanation for the paucity of claims is that, far from
being failures, these compensation laws have worked exactly as they
were intended. By putting government on notice about the level of regulation that is unacceptable, the statutes deter government from adopting
or enforcing restrictions on property rights, thereby giving rise to few
takings claims.173 But the more likely explanation for the lack of activity
under state compensation statutes is the absence of a connection between
the adoption of the statute and the level of dissatisfaction among landowners with government regulation of their property.174 Property rights
laws have often been the product of small groups of ideologically conservative legislators who secure the laws’ passage without a broad base of
support.175 Without an aggrieved constituency, the statutes have seldom
been used.
Property rights initiatives, in contrast, typically originate with dissatisªed landowners and require broad public support for passage. Nevada County, for example, has “one of the most active and effective

168
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property rights movements in [California].”176 Landowners in the county
have objected strenuously to actions of the Board of Supervisors that
they viewed as threatening their property values. A property rights initiative arising out of a political climate like Nevada County’s—one in which
property owners have vocally expressed dissatisfaction with the extent of
local land use regulation—would likely attract far more claims than have
the state laws surveyed by Jacobs. Consequently, whereas traditional
property rights laws have had a “minimal” impact, property rights initiatives threaten to have a signiªcant impact on government regulation and
resources.
For property rights measures as expansive as Measure D, that impact,
ªrst and foremost, is a staggering ªnancial cost that could bankrupt state
and local governments. While the potential cost of resolving these claims
for compensation under a proposed law is difªcult to determine with any
precision, one scholar has observed that “the single factor that has most
diminished the prospects of property rights bills . . . [is] the prospect of
stunning ªscal obligations.”177 In the words of Justice Holmes, “[g]overnment hardly could go on if, to some extent, values incident to property could
not be diminished without paying for every such change in the general
law.”178 Studies of two federal compensation bills considered by Congress
in 1995 estimated that over a seven-year period each would cost billions
of dollars.179 An analysis of Washington’s property rights statute, enacted
in 1995, estimated that the law’s compensation provisions alone could
cost local governments up to $11 billion.180 The statute was repealed by
referendum in the same year.181 In Nevada County, the prospect of a $3 million to $10 million annual outlay for compensation would have threatened
critical services throughout the county, from facilities management to the
provision of public safety by the sheriff’s department.182 The fear of an
enormous ªscal burden led the city councils of the county’s three largest
cities—Nevada City, Truckee, and Grass Valley—to pass resolutions announcing their opposition to Measure D.183 State and local governments
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simply cannot afford the daunting price tag that would likely attach to
continued environmental and land use regulation under such a draconian
regime of compensable property rights.
The alternative—ceasing all regulatory activity that could potentially
reduce property values—is hardly more appealing. Experience has shown
that the existence of property rights laws can have a “chilling effect” on
agency regulation.184 Anecdotal evidence from the ªrst month after the
passage of Florida’s Harris Act indicated that the act had discouraged
local planners and regulators from open space initiatives, historic preservation efforts, and amendments to zoning ordinances.185 Observers in
Florida noticed a marked change in a state that had historically been at
the forefront of land use planning and environmental regulation.186 While
Nevada County’s ªscal study assumed for the purpose of analysis that the
County would not alter its regulatory behavior after the initiative’s passage,187 the specter of such immense ªnancial obligations would likely
have deterred the County from issuing or enforcing regulations that were
liable to diminish property values.
Paradoxically—and often overlooked by property rights advocates—
a freeze in land use regulation has the potential to bring about a reduction
in property values. Zoning, the centerpiece of American land use policy
and a frequent target of property rights advocates, was actually the creation of business interests attempting to protect their property values.188
Most home property values actually beneªt from land use regulations,
including those that segregate industrial, commercial, and residential uses of
property.189 To cite an example raised in the debate over Measure 7, Jackson County, Oregon, faced a $50 million claim under the newly passed
measure for denying mining permits to a company that intended to truck
8 million tons of sand on double-length trucks through the small town of
Jacksonville, the ªrst town in the United States designated as a historic
landmark. Lacking the funds to pay such an expensive claim, the County
would have had little choice but to ignore its land use regulations and
issue the mining permit. The resulting parade of trucks might well have
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lowered the town’s quality of life and ability to attract visitors—reducing
property values for many of the town’s citizens.190
Had Nevada County’s Board of Supervisors been compelled to loosen
its enforcement of environmental and land use protections, the County
would have found it virtually impossible either to protect its natural environment or to control the already rapid pace of growth. The private interests of property owners would have conspired to prevent the County from
implementing programs that beneªt the public at large.
This is the danger of property rights legislation in any form: it supplants a judicially crafted takings doctrine that deliberately weighs private interests against countervailing public interests. In its place, it installs a regime that subordinates the public good to the private good. The
central claim of the property rights movement—that government regulation unfairly reduces the value of private property—misunderstands the
nature of the rights that attach to property ownership, and their relationship to the public rights—to clean air and water, wildlife, and natural
resources—shared by all.191 The property owner holds no inherent right to
use property in environmentally harmful ways. As Justice Holmes observed in Pennsylvania Coal Co. v. Mahon, it has been “long recognized”
that “some values are enjoyed under an implied limitation, and must
yield to the police power.”192
With traditional property rights legislation, at least, the legislative
process provides some measure of protection against a property rights
proposal as radical as Measure D. First, traditional lawmaking is a relatively careful, deliberative process, involving the submission of public
comments and the holding of hearings to integrate a range of perspectives
on the proposed legislation. Compromises are a necessary part of the enactment of legislation. In contrast, the up-or-down vote on an initiative
does not provide for the meticulous process of negotiation and revision
that accompanies the typical statute or ordinance.193 As Daniel Selmi has
written, “the information generated by a hearing before a planning commission differs markedly from the information generated in the oftenraucous public debate fostered by elections.”194 Moreover, in the traditional legislative arena, the people who make the decision to create a regime of heightened takings liability are also those responsible for managing the public ªsc. Legislators must confront directly the funding ob190
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stacles that would result from a strict compensation system, and can be
held accountable by the public for their decisions. This level of accountability might weigh heavily against the adoption of property rights legislation.
Voters, in contrast, face few of the same restrictions. They typically
lack expertise in the legal jargon and practical ramiªcations of initiatives
such as property rights measures.195 Moreover, the initiative’s text is deªned
entirely by the sponsor; although the ofªce of the state attorney general,
county attorney, or city counsel prepares the title and summary, that
ofªce has no authority to amend the proposal.196 Most important, in the
privacy of the voting booth, voters can promote their private interests
without concern for the public good, leaving it to their representatives to
ªgure out how to govern with their hands tied. As Mildred Wigfall Robinson
has argued, in a process that allows its decision-makers to be uninformed
and unaccountable, “deliberate attentive response to underlying policy
and competing considerations is impossible.”197 Perhaps the defeat of
Measure D reºected a recognition by Nevada County voters of the dangers of dramatically altering land use policy through the initiative process.
What Measure D’s defeat did not signal, however, was the end of efforts to do just that. On May 13, 2003, the California secretary of state
authorized land use lawyer William Walter to begin collecting signatures
for a statewide “California Property Rights Initiative.”198 Like Oregon’s
Measure 7, Walter’s initiative would have amended the state constitution’s takings clause. In California, the takings clause prohibits private
property from being “taken or damaged for public use” without just
compensation,199 but does not deªne those terms. The California Property
Rights Initiative would have expanded the takings clause to deªne “damaged for public use” as including “unreasonable, arbitrary, dilatory, discriminatory, or oppressive” government action that causes “economic dam195 See
Catherine Engberg, Note, Taking the Initiative: May Congress Reform State
Initiative Lawmaking to Guarantee a Republican Form of Government?, 54 Stan. L. Rev.
569, 577 (2001); Miller, supra note 164, at 1053 (observing that “there is serious doubt
whether voters are capable of making informed decisions regarding initiatives, especially
complex ones that have wide ranging impact. Polling data indicate that voters are grossly
ignorant of the content of initiative measures.”).
196
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age” to a property owner.200 The initiative would also have deªned “taken
for public use” to include government’s “adoption, application or enforcement” of a regulation that restricts the use of property, diminishes
its value, and either advances no legitimate public purpose or “disproportionately or unfairly imposes the burdens of public beneªts” upon the
private property owner.201 Like Measure D, the Walter initiative would
have applied to a vast universe of state and local government actions,202
contained no numerical trigger or “inordinate burden” standard, and included only narrow exceptions.203 The California Property Rights Initiative will not be put to the voters of California just yet, however–-the
measure did not gather the required 598,105 signatures to qualify for a
2004 election ballot by the state’s deadline of October 14, 2003.204
Walter’s primary purpose in introducing a statewide property rights
initiative might not have been to bring it to a vote, but to reshape the debate over the relationship between private property and public welfare.
The evidence in Nevada County suggests that Measure D did just that.
Even as the votes were lining up against Measure D, voters in two districts sent a clear message to the Board’s slow-growth majority. The two
supervisors who were up for reelection spoke out against Measure D—
and both lost their seats to challengers who openly endorsed the initiative.
In the end, the return of a pro-growth majority on the Board might
deliver to proponents of Measure D exactly what they wanted: the
removal of obstacles to development raised by the previous Board.
One of the legacies of property rights legislation is that it has forced
regulators to justify actions they take that restrict property rights, rather
than relying on a presumption of reasonability.205 This shift might force
government ofªcials in Nevada County and elsewhere to adopt different
approaches that will achieve their goals while respecting private property.
Planners and regulators might begin to consider whether certain landowners have to bear a disproportionate regulatory burden, even if it does
not rise to the level of a constitutional taking.
But to go any further—to expand the scope of takings liability to the
point of presenting governments with a Hobbesian choice—would interfere profoundly with those governments’ ability to promote the public wel200
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fare. Measure D might have met with defeat, but it served as a vivid reminder of the potential of the property rights initiative to threaten the
existence of environmental and land use regulation.

