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In 2001, President Bush announced his intention to lift a longstand-
ing moratorium on grants of new operating licenses to Mexican motor carri-
ers, in response to a NAFTA arbitration-panel ruling declaring the mora-
torium illegal. His decision provoked heated response, as various labor,
consumer safety and environmental groups expressed concerns regarding
the safety and cleanliness of the Mexican trucking ºeet.1 The controversy
ultimately found its way into the courts, where it has since simmered for
three full years. Last Term, in United States Department of Transporta-
tion v. Public Citizen (to be argued April 21, 2004), the Supreme Court was
asked to determine whether the promulgation of application forms and
safety regulations for these Mexican trucks requires the Federal Motor
Carrier Safety Administration (“FMCSA”) to include the environmental
effects of lifting this moratorium within its regular National Environ-
mental Policy Act (“NEPA”)2 and Clean Air Act (“CAA”)3 reviews. Yet,
despite the hand-wringing that has accompanied each stage of this litiga-
tion,4 little practical weight should ultimately attach to the Supreme Court’s
decision. While the decision to lift the moratorium against Mexico-domi-
ciled trucks may ultimately have signiªcant environmental consequences,
the outcome of Public Citizen will not determine their magnitude.

Background

In 1982, Congress imposed a moratorium on new grants of United
States operating authority to motor carriers from Canada and Mexico,5 in
response to concerns that U.S. motor carriers were being denied full access
in those countries.6 The United States reached a bilateral agreement with
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Canada two months later, and the President lifted the moratorium against
Canadian motor carriers.7 In contrast, a series of presidential orders extended
the moratorium against new Mexican motor carriers through 1995,8 when
Congress revised the moratorium statute to make permanent then-existing
presidential restrictions.9 This 1995 revision authorized the President to
remove or modify the restrictions if he determined that doing so would
be “consistent with the obligations of the United States under a trade agree-
ment or with United States transportation policy.”10

Mexico, Canada, and the United States signed the North American Free
Trade Agreement (“NAFTA”) in 1994.11 Although NAFTA called for an
end to the U.S. moratorium on Mexican trucks,12 President Clinton did not
phase out the ban according to schedule, due to ongoing concern about the
safety of the Mexican trucking ºeet.13 Mexico complained that this continu-
ing moratorium violated NAFTA, and in February 2001 a specially convened
treaty arbitration panel agreed.14 Shortly thereafter, President Bush voiced
his intent to comply with the panel’s ruling, making clear that he would
lift the prohibition as soon as FMCSA had sufªcient time to prepare new
regulations governing Mexican trucks that sought operating authority in the
United States.15

The President’s decision met virulent domestic opposition, as various
interest groups expressed renewed concerns about the safety and cleanli-
ness of the Mexican trucking ºeet.16 In December 2001 Congress responded
to these concerns by passing an appropriations rider (“Section 350”) pre-
venting FMCSA from allowing Mexican trucks into the United States
unless and until FMCSA promulgated regulations satisfying certain stated
safety criteria.17 Section 350 required FMCSA modiªcation of the appli-
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cation rules18 and safety regulations19 governing Mexican carriers.20 In
order to comply with NEPA, the agency also prepared an Environmental
Assessment (“EA”)21 examining the environmental effects of these pro-
posed safety and application rules.22 Because the EA assessed only the envi-
ronmental impacts of FMCSA’s own regulations, rather than the overall im-
pacts relating to the lifting of the ban on Mexican trucks,23 FMCSA de-
termined that the rules would not signiªcantly affect the environment and
issued a “Finding of No Signiªcant Impact” (“FONSI”).24 On this basis,
the agency also determined that the CAA did not require a “conformity
analysis” to ensure that its action would not violate any state implementation
plans (“SIPs”).25 In March 2002, the agency published the revised regula-
tions,26 and on November 27 of that year President Bush fulªlled his pledge
and lifted the moratorium against Mexico-domiciled trucks.27 Section 350,
the congressional appropriations rider preventing FMCSA from processing
new Mexican carrier applications until the revised safety and application
rules take effect, became the only remaining barrier to the trucks’ entry into
the country.
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Shortly after the agency published its interim ªnal rules, consumer
advocacy group Public Citizen petitioned for review in the Ninth Circuit
Court of Appeals, alleging violations of NEPA and the CAA.28 Public Citi-
zen argued that FMCSA’s EA should have considered the total increase in
emissions that could result from lifting the moratorium against Mexican
trucks. It argued that the opening of the border to Mexican carriers was a
“reasonably foreseeable” effect of FMCSA’s rulemaking, given that the
President had openly expressed his intention to lift the moratorium.29

Moreover, Public Citizen argued that, due to Section 350, the opening of
the border was actually dependent on FMCSA’s issuance of the new
safety and permitting regulations.30 On this basis, Public Citizen con-
tended that FMCSA’s promulgation of the revised rules established a “but
for” relationship with the actual entrance of new Mexican carriers into
the United States—“but for” FMCSA’s rulemaking, the carriers could not
enter the country.31 An EA that ignored the potential effects of this en-
trance was therefore inadequate.32

The Department of Transportation (“DOT”) did not dispute the ap-
plicability of NEPA to FMCSA’s issuance of the safety regulations,33 nor
did it maintain that the EA prepared by FMCSA fully accounted for the
increase in emissions that could result from lifting the moratorium against
Mexican trucks.34 It disputed only whether FMCSA’s EA should have con-
sidered these potential effects. DOT argued that FMCSA had no decision-
making authority regarding the lifting of the ban against Mexican trucks,
so its completion of an EIS analyzing the effects of this decision would be
superºuous.35 DOT further argued that FMCSA’s actions were exempt from
CAA conformity review, based in part on the categorical exemption for
“rulemaking.”36

The Ninth Circuit accepted Public Citizen’s reasoning in toto.37 Writing
for the panel, Judge Wardlaw ruled that FMCSA’s failure to prepare an EIS
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or conformity analysis was impermissible.38 She noted that NEPA requires
federal agencies to include in an EA any “reasonably foreseeable” effects
of their actions, even if those effects are dependent upon the actions of
third parties not bound by NEPA.39 Though she left the basis for her ruling
unclear, she remanded with instructions to the agency to prepare an EIS and
a conformity analysis for its proposed rules, taking into consideration any
anticipated environmental effects of lifting the moratorium.40 In doing so,
Judge Wardlaw was careful to declare that her opinion “draw[s] no conclu-
sions about the actions of the President . . . nor the validity of NAFTA,
neither of which is before [the court].”41

The Supreme Court granted DOT’s petition for certiorari on the ques-
tion of whether FMCSA’s NEPA and CAA responsibilities included ex-
amination of the effects of the expected increase in cross-border Mexican
carrier trafªc.42 Argument was scheduled for April 21, 2004, with a deci-
sion expected after this journal goes to print. In its brief, DOT argues that
presidential actions are exempt from NEPA and CAA review, and that the
circuit court opinion improperly subjects the presidential lifting of the
moratorium to such review, thereby infringing on presidential discretion
to conduct foreign relations and “speak for the nation with one voice.”43

DOT notes that Public Citizen challenges the EA prepared by FMCSA
only insofar as it excludes the presidential lifting of the moratorium from
its purview.44 DOT further argues that, as a matter of statutory interpreta-
tion, the President’s decision to lift the moratorium cannot be considered
an “effect” of FMCSA’s rulemaking, and therefore is not a proper subject
of NEPA or CAA review for the agency.45 Lastly, DOT argues that Con-
gress’s enactment of Section 350 did not change any of these conclusions,
since Congress did not explicitly express an intent to bring the President’s
actions under review, and congressional actions are interpreted not to inter-
fere with presidential discretion implicitly.46

Public Citizen responds that the President and FMCSA had joint re-
sponsibility over the entrance of new Mexican trucks into the country.47 In so
arguing, Public Citizen places great legal signiªcance on Section 350, al-
leging that Congress used this rider as a tool to give FMCSA independent
discretionary authority to determine whether and to what extent Mexican
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trucks should be allowed freely to travel the country.48 Public Citizen high-
lights Congress’s afªrmative reenactment of Section 350 in each of the
two ªscal years since the Ninth Circuit issued its ruling as evidence of this
congressional intent.49 Furthermore, respondents note that Section 350
granted FMCSA substantial discretion in promulgating its safety and ap-
plication rules.50 Given this grant of discretionary authority, Public Citizen
argues that even if Congress did not intend to entrust FMCSA with this
responsibility, the enactment of Section 350 created a “but for” causal
relationship between the agency’s promulgation of its revised rules and
the opening of the border, a “reasonably foreseeable” event which FMCSA
should therefore have included in its EA.51 Lastly, Public Citizen argues
that FMCSA’s EA was deªcient because it did not adequately evaluate
the potential impacts of the agency’s own safety rules: stricter safety rules
are likely correlated with lower ultimate emissions.52

Analysis

Although the Court must ultimately determine whether FMCSA will
complete an EIS and conformity analysis,53 this determination should have
little long-term signiªcance. If the Court places this burden on FMCSA,
Congress can easily remove it; if the Court instead decides that NEPA
and the CAA do not stretch this far, the unique facts of this case ensure that
the ruling will have narrow long-term environmental applicability. Which-
ever legal path the Court chooses, therefore, the consequences are mild: a
ruling in favor of Public Citizen will neither hamper U.S. compliance with
NAFTA nor indeªnitely prevent Mexican trucks from entering the coun-
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try, and a ruling in favor of DOT will not damage the corpus of U.S. en-
vironmental law.

Despite DOT’s efforts to inject issues of presidential discretion into the
case, a ruling in favor of Public Citizen should neither hinder presidential
decision-making nor interfere with presidential authority to conduct for-
eign affairs. If the Court ªnds that Congress intended Section 350 to
condition the lifting of the moratorium on environmental review, then
Congress, not the Court, is impeding NAFTA compliance. The antidote is
simple: Congress need not renew Section 350 in ªscal year 2005. This
would extract congressional power to regulate foreign commerce from
the legal equation, and allow FMCSA to begin processing new applications
from Mexican carriers. This same remedy is available to Congress if the
Court bases a ruling for Public Citizen on the simple “but for” relation-
ship created by Section 350: removal of the rider ends the relationship, and
U.S. compliance with NAFTA may proceed unhindered.

Nor would a decision for Public Citizen hinder Congress’s practical
ability to control administrative agencies’ actions through the enactment of
appropriations riders. Congress’s ability to achieve its goals (such as en-
suring adequate safety inspections for Mexican carriers entering the United
States) through the enactment of appropriations riders is a valuable tool
for controlling administrative agencies.54 If the Court ruled that Congress’s
mere enactment of Section 350 automatically brought the moratorium-lifting
under NEPA/CAA review, one might legitimately fear that this would
discourage congressional use of these tools. This fear is unwarranted, how-
ever, since Congress could exercise sufªcient control even without the
ability to replicate Section 350 in the future: all Congress need do is remove
the agency’s discretion to act from its appropriations rider, and clarify its
intent not to have the rider subject any otherwise unreviewable non-agency
actions to NEPA/CAA review.55 In such a situation, no arguments over con-
gressional intent are tenable, and no “but for” relationship is created between
an agency’s compliance with the rider and an independent unreviewable
action. Congress can direct agencies however it pleases, therefore, with-
out fearing an unintended expansion of NEPA or the CAA.

Congress could choose, of course, to reenact Section 350 despite a
Court ruling favoring Public Citizen.56 This very possibly would halt U.S.
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compliance with NAFTA, since it seems probable that the increased emis-
sions expected to result from the lifting of the moratorium will fail to
comply with the CAA implementation plans of some western states.57 This
would be a simple failure of political will, however, not an invalid in-
fringement of presidential authority. The Constitution gives Congress the
power to regulate commerce with foreign nations, and subjecting this piece
of foreign commerce to environmental review is almost certainly a valid
exercise of that power.58 If enough legislators are prepared afªrmatively
to reenact the appropriations rider, even when faced with a Supreme Court
decision declaring this to be a serious obstacle to the implementation of
NAFTA, this evidences a clear congressional intent to cease compliance
with the treaty.59 Since this decision is within Congress’s purview, those
very same representatives could just as easily block NAFTA’s implemen-
tation through alternative afªrmative legislation, even if the Court were to
rule for DOT. Presidential discretion is not threatened in either case.

None of this is to say that the Court should not have granted certiorari.
Certiorari was necessary not because the appellate court found for the wrong
party but because it left the basis of its holding remarkably unclear. In its
ruling, the Ninth Circuit discussed both the “but for” causal relationship
created by Section 350 and the “reasonable foreseeability” of presidential
rescission of the moratorium apart from Section 350, but failed to distin-
guish adequately the role that these two distinct arguments played in its
holding.60 Although much of the Ninth Circuit’s reasoning only makes
sense given the existence of Section 350, its failure clearly to condition
its ruling on the existence of this appropriations rider leaves a danger-
ously ambiguous precedent. Requiring FMCSA and other agencies to pre-
pare EISs reviewing the actions of independent third parties over which
they have no control and whose behaviors they neither caused nor made pos-
sible would represent an unnecessarily expensive and inefªcient expan-
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of adequate safety rules. See 147 Cong. Rec. H. 3582, 3593 (June 26, 2001).

60
  See Pub. Citizen v. Dep’t of Transp., 316 F.3d 1002, 1021–28, 1032 (9th Cir. 2003).
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sion of NEPA’s scope.61 Moreover, if FMCSA and other agencies were re-
quired to conduct CAA conformity reviews of such acts, many governmental
decisions simply could not be accomplished.62 Thankfully, such a reading of
the CAA is nonsensical;63 the Ninth Circuit’s opinion could not have meant
to suggest such a result,64 as any Supreme Court ruling in favor of Public
Citizen hopefully would clarify.

Just as a ruling in favor of Public Citizen would not improperly im-
pair presidential discretion, a ruling in favor of DOT would not represent
the environmental disaster suggested by media coverage of the case.65 The
Supreme Court’s grant of certiorari created two environmental concerns:
that the Court would overturn the Ninth Circuit and allow highly polluting
Mexican trucks to enter the United States, and that, in so doing, the Court
would potentially narrow the scope of NEPA and the CAA. Yet neither of
these effects is likely to result from a ruling in favor of DOT.

Barring afªrmative congressional action, signiªcant numbers of long-
prohibited Mexican trucks will soon drive the nation’s highways, and a
decision either for or against DOT will not change this reality. If the Court
rules in favor of DOT, Congress could still halt compliance with NAFTA
by passing an appropriations rider forbidding the use of funds to process
Mexican-carrier applications.66 If the Court sides instead with Public Citizen,
Congress need only renew Section 350 in order to maintain the status quo.
Only Congress is currently preventing the processing of Mexican-carrier
applications, and the Court’s decision will not affect Congress’s ability to
do so. This is not to imply that the mass entry of Mexican trucks will have
no signiªcant environmental impacts, or to deny that such potential ef-
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1014 n.3 (9th Cir. 2003).

65
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fects are serious, and deserving of attention. But the downside of focus-
ing signiªcant energy on Public Citizen is that the case has no possibility
of mitigating or eliminating these problems.

Some environmental lawyers are concerned not that a ruling for DOT
will result in the entry of Mexican trucks, but that the Court might tear away
a signiªcant chunk of established NEPA precedent in the process. They
fear that the Court’s ruling might portend a shrinking of the scope of NEPA
review: if FMCSA need not examine the effects of actions with which
they are intimately involved, merely because the President also has a role,
how far would this hole in NEPA’s protections stretch? Similarly, if
FMCSA need not undertake analysis of the independent (but reasonably
foreseeable) actions of other actors in these circumstances, will this allow
other agencies to escape their statutory responsibilities by artiªcially limit-
ing the scope of their review?

Pushing very far in either of these directions would make a mockery
of NEPA’s statutory command that agencies comply with its dictates “to
the fullest extent possible.”67 Thankfully, the chances of the Court so ex-
tending any ruling in favor of DOT are virtually non-existent. DOT does
not contend that FMCSA’s own actions are in any way exempt from NEPA/
CAA review, only that FMCSA should not be compelled to review those
acts of the President that are neither under FMCSA control nor “effects”
of the agency’s own actions. This implies that all FMCSA actions are
unquestionably subject to NEPA/CAA—even those intimately related to
presidential decisions. If FMCSA’s proposed rules themselves had signiª-
cant environmental impacts68—as do most agency actions about which envi-
ronmentalists care—an EIS and conformity review would be entirely ap-
propriate.69 Furthermore, FMCSA cannot choose whether or not to “permit”
the opening of the border in the same way the Forest Service can choose
to issue a development permit, for example;70 unless one assumes that Con-
gress gave FMCSA this authority with Section 350, the power to end the
moratorium rested entirely with the President. A ruling in favor of DOT
would therefore not infringe on existing NEPA precedent, nor would it
create loopholes for agencies seeking to avoid review.

Given the limited practical environmental importance of the decision, a
Supreme Court ruling in DOT’s favor actually seems preferable on several
levels. Foremost, it would represent a more reasonable and workable in-
terpretation of the relevant legislation: NEPA, the CAA, and Section 350.
A NEPA interpretation that forces agencies to review actions over which
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  42 U.S.C. § 4332 (2000).
68

  Recall that FMCSA prepared an EA precisely to determine the effects of its own
regulations, concluding that they would have no signiªcant effects. See supra note 24 and
accompanying text. Public Citizen has since challenged the validity of this conclusion. See
supra note 52 and accompanying text.

69
  See 40 C.F.R. 1508.8(b) (2003).

70
  See Robertson v. Methow Valley Citizen’s Council, 490 U.S. 332 (1989).
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they had no discretionary control would represent an extraordinarily inefª-
cient way of ensuring the disclosure of environmental information. Agen-
cies that prepare EISs are instructed to consider the various environmental
effects of the action under consideration, as well as various possibilities for
mitigating these effects. An agency preparing an EIS for an activity beyond
its control would therefore be forced to speculate as to the various ways
in which another actor could mitigate detrimental effects, and informa-
tion concerning the options available to this other actor could be expen-
sive or impossible for the preparing agency to obtain. Furthermore, agen-
cies are liable to resent using their limited time and resources to complete
EISs for projects they cannot modify or halt.

More generally, well-established precedent assumes that Congress does
not interfere with presidential discretion unless it makes explicit its intent
to do so.71 Whether Congress intended Section 350 to subject the Presi-
dent’s lifting of the moratorium to NEPA and CAA review, to ensure ade-
quate safety regulations, or simply to delay compliance with NAFTA is un-
clear. The Court should not act to restrict the President’s discretion in the
presence of such ambiguity. Furthermore, although a ruling in favor of Pub-
lic Citizen would not prevent Congress’s use of appropriations riders to con-
trol agency behavior,72 it would raise the risk that such riders would subject
an agency to litigation by dissatisªed parties, potentially tying up agency
decisions, and the federal courts, unnecessarily.

There are good reasons for the environmental movement to be skep-
tical of free trade, as there are still signiªcant uncertainties concerning the
feasibility of stringent domestic environmental protection in a liberalized
trade regime.73 Given that the volume of global international trade has in-
creased exponentially in recent years,74 these problems should be at the fore-
front of the environmental policy agenda. Those concerned about the
harmful emissions that could result from the Mexican trucking ºeet’s entry
into the United States should press Congress to require emission testing
alongside the safety inspections performed on Mexican operators seeking
U.S. operating authority.75 More generally, environmentalists should focus
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  See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 800–01 (1992).
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  See supra note 55 and accompanying text.
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  See, e.g., Tanyarat Mungkalarungsi, The Trade and Environment Debate, 10 Tul. J.

Int’l & Comp. L. 361 (2002) (discussing the continuing “trade and environment conºict”).
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  See World merchandise exports, production and gross domestic product, 1950–02,
WTO International Trade Statistics 2003, Table II.b, available at http://www.wto.org/english/
res_e/statis_e/its2003_e/section2_e/ii01.xls (accessed Mar. 12, 2004) (on ªle with the Harvard
Environmental Law Review).

75
  Such testing would arguably not violate NAFTA, even if imposed only on Mexican

carriers. Under the ruling of the arbitration panel, “to the extent that the inspection and
licensing requirements for Mexican trucks and drivers wishing to operate in the United
States may not be ‘like’ those in place in the United States, different methods of ensuring
compliance with the U.S. regulatory regime may be justiªable.” NAFTA Arbitration Panel
Final Report, supra note 15, at 281. Expanding this reasoning to cover environmental as
well as safety concerns, since the “U.S. regulatory regime” regarding vehicle emissions is
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on highlighting the environmental issues embedded in trade negotiations,
and on the harmonization of trade agreements with domestic environmental
laws. Politicians fought hard76 for NAFTA’s explicit afªrmation of its sub-
ordinance to each member state’s environmental protections,77 but such
subordination is ineffectual if the domestic protections are not equipped
effectively to handle cross-border economic interactions.78 Perhaps most
importantly, environmentalists should focus on what United Nations Envi-
ronment Program executive director Klaus Toepfer refers to as the “glob-
alization of environmental problems,”79 and should push for the creation of
multilateral environmental agreements to address these transnational threats.

With all these legitimate international issues deserving attention, how-
ever, environmentalists should not focus on the outcome of United States
Department of Transportation v. Public Citizen, because, in the end, it just
doesn’t matter.

                                                                                                                             
primarily a system of new vehicle manufacturing standards (obviously inapplicable to Mexi-
can carriers), emissions testing of carriers seeking U.S. operating authority might be ac-
ceptable as a “different method[ ] of ensuring compliance.” See infra note 78.
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  The signing of NAFTA was delayed for over a year while the parties negotiated the

North American Agreement of Environmental Cooperation, a side-agreement to NAFTA.
See 32 I.L.M. 1480 (1993).
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  See 19 U.S.C. § 3312(a) (2000).
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  For example, U.S. federal motor-vehicle emissions regulations are basically manu-

facturing standards; manufacturing standards are exceptionally poor tools for the regula-
tion of vehicle emissions in a world with signiªcant cross-border trafªc. See generally 42
U.S.C. §§ 7521–7554 (2000); 40 C.F.R. §§ 86.1848-01 (2000) (establishing a manufactur-
ing-standards-based system of motor vehicle emission controls).
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