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Particulate matter and ozone in the atmosphere severely affect human
health and the environment. Particulate matter impairs human health by
causing heart attacks, chronic bronchitis, asthma, and other diseases.!
Ground-level ozone creates smog, causes lung damage, and aggravates
health problems for those with asthma and other respiratory problems.? Par-
ticulate matter and ozone also affect agricultural production, cause acidifica-
tion in lakes, streams, and forests, lead to eutrophication in water bodies, and
decrease visibility.? Faced with these negative effects, Congress enacted the
Clean Air Act (“CAA”)* to reduce the ambient levels of particulate matter,
ground-level ozone and other pollutants, and in turn to mitigate these harm-
ful effects on human wellbeing and the environment. Despite the Act’s suc-
cess with respect to other pollutants, particulate matter and ozone are
particularly challenging to control under the federal law — which is in large
part state-administered — because these pollutants can be generated by in-
terstate sources of sulfur dioxide (““SO,”) and nitrogen oxides (“NO,”).

To combat the difficult problem of interstate sources, the U.S. Environ-
mental Protection Agency (“EPA”) sought to decrease emissions of particu-
late matter and ozone precursors by promulgating the Clean Air Interstate
Rule (“CAIR”).> CAIR limited the emission of SO, and NO, in many East-
ern states and proposed an optional cap-and-trade program to assist pollution
sources with compliance.® CAIR was widely accepted by both environmen-
talists and industry as an efficient means of controlling interstate sulfur diox-
ide and nitrogen oxides.’

Several States and electric utilities, however, petitioned for judicial re-
view of the new regulation, challenging its statutory authority.® The peti-
tioners claimed EPA acted beyond the statutory authority found in the Clean
Air Act, particularly section 110(a)(2)(D)(i).° The United States Court of
Appeals for the District of Columbia Circuit ruled on several of the objec-
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tions earlier this year in North Carolina v. EPA. The court ruled that EPA
exceeded the authority granted by the Clean Air Act.'® The decision not only
eliminates the CAIR program as formulated, but also bears heavily on future
attempts to efficiently deal with pollution and battle global climate change.
North Carolina v. EPA will hinder EPA’s attempts to improve air quality,
though it may open opportunities for both environmentalists and industry
advocates.

BACKGROUND

I. THE REGULATORY FRAMEWORK

The Clean Air Act is the comprehensive federal statute designed to ad-
dress air quality problems across the nation.!! EPA determines what consti-
tutes acceptable air quality for six listed “criteria” pollutants and sets the
National Ambient Air Quality Standards (“NAAQS”)."? Regions within
states are designated as either “attainment” or “non-attainment” areas,
based on whether air pollution levels have met the prescribed standards.'
The CAA mandates that all areas reach attainment, but gives states the au-
thority to determine the best approach for reaching EPA’s NAAQS in non-
attainment areas.'* In turn, each State submits to EPA for approval a State
Implementation Plan (“SIP”) detailing how it will meet the standards.'
However, some sources of pollution affecting a state’s attainment are outside
its borders and are thus beyond its control.'® To address this problem, sec-
tion 110(a)(2)(D)(1) of the Clean Air Act requires SIPs to contain provisions
prohibiting “emissions activity within the State from emitting any air pollu-
tant in amounts which will . . . contribute significantly to nonattainment in,
or interfere with maintenance by, any other State . . . .”!7 EPA uses this

101d. at 921. While the court initially vacated CAIR and remanded it to EPA, id. at 929-
30, the same panel revised its decision in December 2008 to remand to EPA without vacating
CAIR. North Carolina v. EPA, No. 05-1244, — F.3d —, slip op. at 3 (D.C. Cir. Dec. 23,
2008) (per curiam). The court did so because permitting CAIR to remain in effect while EPA
works to replace it will “at least temporarily preserve the environmental values covered by
CAIR.” Id.

' Timothy A. Vanderver, Jr., Overview, in CLEAN AIR LAw AND REGULATION 1, 2
(Timothy A. Vanderver, Jr. ed., 1992).

12 As of November 2008, the criteria pollutants are particulate matter, sulfur dioxide, car-
bon monoxide, ozone, nitrogen dioxide, and lead. Id.

1342 U.S.C. § 7407(d) (2000); see also Elliott P. Laws, The Regulation of Stationary
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U.S. EPA, What is Acid Rain?, http://www.epa.gov/acidrain/what/index.html (last visited Nov.
17, 2008).
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provision to regulate interstate pollution sources that negatively affect na-
tional air quality.

Ozone and particulate matter measuring under 2.5 microns in diameter
(“PM,5”) both fall under section 110(a)(2)(D)(i), since both can be pro-
duced by pollution sources in one state, but degrade air quality in another
state.'® Pollutants generate interstate particulate matter in a variety of ways.
The most relevant methods to this discussion are the atmospheric chemical
reactions of SO, and NO, ! For instance, interstate ground-level ozone is
formed by the reaction of NO, with volatile organic compounds.?® Particu-
late matter, ozone, and their precursors can travel and affect the air quality of
downwind states hundreds of miles from where they are generated.?!

In 2005, EPA drafted a regulatory package under section
110(a)(2)(D)(i) aimed at reducing interstate ozone and PM, 5 and the accom-
panying health effects.?? The resulting CAIR requires emissions reductions
of NO, and SO,, precursors to ozone and PM, s, that contribute significantly
to non-attainment in other states.?> EPA decided that out-of-state pollution
sources would be deemed to contribute significantly to an area’s non-attain-
ment if both air quality and cost factors were met.>* The air quality factor
required out-of-state sources to contribute at least 0.2 ug/m* of PM, 5 or two
parts per billion of ozone to be considered significant.?> For ozone, the aver-
age contribution must also be at least one percent of the pollution, and must
meet other factors listed in the regulation.?

The cost factor mandates that only pollution reducible by highly effec-
tive controls is significant.”’? EPA examines feasibility when determining
cost effectiveness, looking at “the applicability, performance, and reliability
of different types of pollution control technologies for different types of
sources; . . . and other implementation costs of a regulatory program for any
particular group of sources.”?® Based on those factors, EPA determined NO,
and SO, emissions from electric generating units (“EGUs”) were cost effec-
tive, or could be reduced by highly cost effective controls.? Only emissions
equivalent to cost effective reductions from EGUs in the twenty-five states

'8 Clean Air Interstate Rule, 70 Fed. Reg. 25,162, 25,165, 25,168 (May 12, 2005).

91d. at 25,179.

20 1d. at 25,185.

21 Id. at 25,167.

221d. at 25,162.

BId.

21d. at 25,174.

B Id.

26 Id. at 25,175. Twenty-three states and the District of Columbia met the air quality
factor for PM,s. Twenty-five states and the District of Columbia contributed to the downwind
non-attainment of ozone. Id.

27 Id. The use of cost factors in determining significant contribution had been approved in
an earlier case, Michigan v. EPA. 213 F.3d 663, 679-80 (D.C. Cir. 2000); see also Clean Air
Interstate Rule, 70 Fed. Reg. at 25,174.

28 Clean Air Interstate Rule, 70 Fed. Reg. at 25,175.

2 Id.
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meeting the air quality factor for ozone and the twenty-three states and
Washington, D.C., meeting the air quality factor for PM, s are considered as
contributing significantly to downwind non-attainment.*°

EPA first ascertained which NO, and SO, emissions significantly con-
tributed to the non-attainment of NAAQS in downwind states and totaled the
regional amount of significant emissions that CAIR would eliminate.’' The
Agency next apportioned the regional emissions reductions for NO, to indi-
vidual states in proportion to the heat input of the state’s EGUs.?? SO, reduc-
tions were apportioned in proportion to the States’ permits in the CAA Title
IV acid rain program. The Agency chose this distribution for SO, reductions
to coordinate the CAIR SO, reductions with the SO, cap-and-trade program
created in Title IV.

Although EPA found that out-of-state sources would cause non-attain-
ment in 2010 (the States’ deadline under the CAA for reaching attainment),
EPA determined that it would not be feasible to reduce the out-of-state emis-
sions by that time.** Instead, CAIR required the reduction to be imple-
mented in two phases. States would implement the first phase of reductions
by 2009 for NO; or 2010 for SO,.3> A second set of reductions would bring
the level of out-of-state contributions to air quality non-attainment to an ac-
ceptable level by 2015.3

Each State could choose to meet reduction requirements by mandating
the highly cost effective controls for its EGUs as determined by EPA.37 Al-
ternatively, each State has the option of submitting a SIP with its own plan
for meeting the required reductions.?® States opting to comply with CAIR by
regulating the EGUs could join an optional cap-and-trade program for NO,
and SO,.%

The cap-and-trade system proposed by CAIR mimics previous cap-and-
trade programs.*® EPA creates sets of allowances for each pollutant, so that

N 1d. at 25,174-75.

3 Id. at 25,195-96.

3 1d. at 25,231. EPA identified the amount of pollution coming from out-of-state sources
generally, not the pollution from each state. EPA calculated the regional reductions needed for
attainment, but these reductions still needed to be apportioned to the individual states. Id.

3 1d. at 25,229. Title IV of the CAA was created as part of the 1990 Clean Air Act
Amendments to reduce acid rain. Title IV creates a national cap-and-trade program that
reduces SO, emissions, the precursor to acid rain. SO, emissions are capped nationally and
pollution sources can trade or sell permits to emit SO, emissions. Vanderver, supra note 11, at
17. Reducing the level of SO, emissions from Eastern states through CAIR without reducing
Title IV permits will mean Eastern sources will have extra permits to sell.

3 Clean Air Interstate Rule, 70 Fed. Reg. at 25,167.

3 Id. at 25,167, 25,176.

3 Id.

37 1d. at 25,165.

B d. at 25,167.

¥ 1d.

40 The leading example is the CAA Title IV acid rain program. Henry A. Waxman, The
Clean Air Act of 1990: An Overview of Its History and Policy, in CLEAN AIR LAW AND REGU-
LATION, supra note 11, at 20, 37. CAIR only created a new cap-and-trade program for NOy
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the total number of allowances permits only an acceptable amount of emis-
sions. States initially distribute the allowances, and pollution sources can
then buy additional allowances if needed or sell excess allowances.*! In the
end, EPA expected that CAIR would result in the efficient reductions of
PM, s and ozone precursors.*?

II. Tue CHALLENGE

North Carolina and a variety of electric utility companies challenged
the CAIR program in the D.C. Circuit after it was published in the Federal
Register. The court determined that EPA acted outside its statutory authority
based on the standard of review in section 307(d)(9) of the Clean Air Act.*?
The court agreed with three of North Carolina’s claims.** The court held that
EPA’s cap-and-trade program was unauthorized by the CAA, that EPA ig-
nored the “interferes with maintenance” language of section
110(a)(2)(D)(i)(I), and that CAIR’s 2015 compliance deadline was unautho-
rized.* The court divided the electric utilities’ claims into four categories:
the SO, and NO, budgets; altering the allocation of Title IV allowances; the
exclusion of some border states; and the Phase I compliance deadline.*® The
court accepted portions of the electric utilities’ arguments except for the
Phase I compliance deadline claim.*

A. North Carolina’s claims*

The D.C. Circuit first decided that the CAIR trading program went be-
yond the mandate of the Clean Air Act because the regional program did not
address sources from one specific state contributing to nonattainment in an-
other specific state.* EPA designed CAIR to eliminate pollution from out-
of-state sources as a group. Pollution would be reduced regionally, but any
state could buy enough credits to escape the requirement to reduce its impact
on other states.”® The court stated that EPA is only authorized under section
110(a)(2)(D)(i)(I) to work toward the “goal of prohibiting sources ‘within

emissions. SO, reductions will be achieved through the already established SO, trading system
developed for the acid rain program. Clean Air Interstate Rule, 70 Fed. Reg. at 25,274.

4 Clean Air Interstate Rule, 70 Fed. Reg. at 25,274.

“2Id. at 25,162.

43 North Carolina v. EPA, 531 F.3d 896, 905 (D.C. Cir. 2008).

“ The court did not accept North Carolina’s other arguments — the NO, Compliance
Supplement Pool, the misinterpretation of the word “will” in section 110(a)(2)(D)(i)(I), and
the use of a 0.2 pg/m® air quality threshold. Id. at 906.

S Id.

4 Id. at 916-30.

4T1d.

* North Carolina challenged CAIR on several statutory grounds, arguing that EPA had
acted with disregard for the directives of the CAA’stext. Final Brief of Petitioner the State of
North Carolina at 8-10, North Carolina v. EPA, 531 F.3d 896 (No. 05-1244).

‘;9) North Carolina v. EPA, 531 F.3d at 907.

0 1d.
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the State’ from contributing to nonattainment or interview with maintenance
‘in any other State.””>' The cap-and-trade program is outside this mandate
because “CAIR only assures that the entire region’s significant contribution
will be eliminated” when “according to Congress, individual state contribu-
tions to downwind nonattainment areas do matter.”>?

The court next held that EPA ignored the “interferes with maintenance”
language of section 110(a)(2)(D)(i)(I).>* North Carolina argued that CAIR
should not just assist areas projected to be in non-attainment in 2010, but
also reduce out-of-state pollution in areas that would barely reach attainment
by that time.>* EPA countered that the “interferes with maintenance” lan-
guage would be relevant if an area reached attainment but fell back into non-
attainment.>> The court agreed and decided that giving effect to the plain
meaning of “interferes with maintenance” requires EPA to consider mainte-
nance when initially identifying sources impacting air quality in other
states.”

Finally, the court held that the 2015 compliance deadline was incom-
patible with Title I of the Clean Air Act.”” Section 110(a)(2)(D)(i) requires
CAIR to be “consistent with the provisions of [Title I],”>® but Title I com-
pels North Carolina to create a SIP for reaching attainment by June 2010, or
sooner if EPA promulgates a new deadline.”® Because of feasibility con-
cerns, EPA does not require significant out-of-state pollution sources to be
fully eradicated until 2015.%° The court therefore held that CAIR is inconsis-
tent with Title I because it requires states to reach attainment by 2010 with-
out a reduction in pollution from upwind states.*’

B. Electric utilities’ claims

The court also addressed a number of objections regarding the alloca-
tion of reductions and the temporal aspects of the new regulation raised by

SUd.

52 1d.

33 Section 110(a)(2)(D)(1)(T) reads, “Each [SIP] shall . . . contain adequate provisions —
(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of
emissions activity within the State from emitting any air pollutant in amounts which will — (I)
contribute significantly to nonattainment in, or interfere with maintenance by, any other State
....7 42 U.S.C. § 740(a)(2)(D)(1)(T) (2000).

54 Final Brief of Petitioner the State of North Carolina, supra note 48, at 12-14.

3 Brief for Respondent United States Environmental Protection Agency at 136, North
Carolina v. EPA, 531 F.3d 896 (No. 05-1244).

36 North Carolina v. EPA, 531 F.3d at 910.

571d. at 912. Section 110(a)(2)(D)(i) states that regulations governing out-of-state sources
contributing to a state’s non-attainment must be “consistent with the provisions of [Title I].”
42 U.S.C. § 7410(a)(2)(D)() ().

3842 U.S.C. § 7410(a)(2)(D)()(T).

% Final Brief of Petitioner the State of North Carolina, supra note 48, at 23.

% Clean Air Interstate Rule, 70 Fed. Reg. 25,162, 25,176 (May 12, 2005).

! North Carolina v. EPA, 531 F.3d at 912.
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the electric utility petitioners.®?> The D.C. Circuit decided that EPA’s method
for allocating States’ SO, and NO, emission limits was unacceptably outside
the Agency’s statutory authority in section 110(a)(2)(D)(1)(1).9 EPA deter-
mined the SO, cap based on the level of emissions reductions achievable by
implementing “highly cost-effective controls.”* The court held that EPA’s
use of cost factors was not sufficiently related to section 110(a)(2)(D)(1)(I) to
withstand judicial review. The reductions allocation must “achieve some-
thing measurable toward the goal of prohibiting sources ‘within the State’
from contributing significantly to downwind nonattainment.”® Further-
more, EPA allocated SO, budgets by proportionally reducing Title IV acid
rain program SO, allocations.”’ EPA believed this was necessary to preserve
the viability of the Title IV program, but the court decried this decision’s
lack of basis in statutory authority.®® The acid rain program, though aimed at
reducing SO,, the court explained, is not designed to eliminate an upwind
state’s contribution to a downwind state’s nonattainment for PM, 5.9

EPA set NO, budgets under CAIR by using “fuel factors,” multiplying
NO; rates by the heat input of EGUs in the region.”” As with SO, budgets,
the NO, budgets had no foundation in the statutory mandate in section
110(a)(2)(D)(i)(I). Although the court acknowledged that EPA tried to set
up “a reasonable balance of regional and local control to provide a cost-
effective and equitable governmental approach to attainment,” it held that
EPA’s promulgated reductions should have been based on a state’s significant
contribution to the non-attainment of another state.” This suggests that EPA
must allocate NO, emissions budgets in a fashion correlating to the amount
of actual pollution contributed to another state in order to pass judicial
review.

The electric utilities also challenged the SO, program by arguing that it
did not comply with Title IV of the CAA.”> The new SO, budgets for CAIR-
regulated States would be lower than the States’ proportional SO, allowance

92 See Joint Reply Brief of Entergy Corporation and FPL Group, Inc. as to Fuel Adjust-
ment Issues, North Carolina v. EPA, 531 F.3d 896 (No. 05-1244); Final Joint Brief of Northern
Indiana Public Service Company and Florida Association of Electric Utilities on NO,-Related
Claims, North Carolina v. EPA, 531 F.3d 896 (No. 05-1244); Final Joint Brief of Florida
Association of Electric Utilities, FPL Group, Inc., Minnesota Power, Southwestern Public Ser-
vices Co. d/b/a Xcel Energy, Occidental Permian Ltd., and the City of Amarillo, Texas, as to
Border State Issues, North Carolina v. EPA, 531 F.3d 896 (No. 05-1244) [hereinafter Final
Joint Brief of Florida Association of Electric Utilities et al. as to Border State Issues].

%3 North Carolina v. EPA, 531 F.3d at 916.

%4 Id.

% Id. The court distinguished Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000), a decision
allowing emissions limits to be based in part on cost. Id. at 908.

% Id. at 917-18. For instance, the budgets could be set to lower a state’s pollutant contri-
bution below 0.2 p/m’.

7 1d. at 917.

8 Id.

% Id. at 918.

70 Clean Air Interstate Rule, 70 Fed. Reg. 25,162, 25,176 (May 12, 2005).

7' North Carolina v. EPA, 531 F.3d at 919.

2 Id. at 921.



290 Harvard Environmental Law Review [Vol. 33

under the Title IV acid rain program. As a result, EPA was concerned about
an excess of Title IV acid program permits after Eastern states’ SO, emis-
sions are decreased in compliance with CAIR. EPA attempted to synchro-
nize the two programs and resolve this issue by providing for the retirement
or termination of allowances.”” Energy utility petitioners argued, and the
court agreed, that EPA does not have the authority under either Title IV or
section 110(a)(2)(D)(1)(I) to terminate SO, allowances or remove them from
circulation.” Similarly, the court held that EPA cannot require States to re-
tire Title IV permits in their SIPs.”> States are only required to ensure that
their SIPs reduce the pollution significantly contributing to a downwind
State’s non-attainment.”> EPA cannot make States responsible for harmoniz-
ing CAIR’s requirements with Title IV of the CAA.”’

ANALYSIS

The D.C. Circuit’s decision not only has the immediate effect of
preventing CAIR from becoming law; but the decision’s breadth will also
make it extremely difficult for EPA to reformulate CAIR and regulate inter-
state pollution using an allowance trading regime. The court, in striking
down EPA’s attempt to reconcile multiple aspects of the CAA, also rein-
forces the independence of each of the CAA’s programs. Finally, the D.C.
Circuit’s decision will curtail future Agency attempts to creatively execute
the CAA in addressing modern problems such as climate change.

I. SaLvacing CAIR

To continue the CAIR program, EPA must change many of its funda-
mental aspects within the limits prescribed by the D.C. Circuit.”® First, EPA
must determine required emissions reductions based on each state’s contribu-
tions to a downwind state’s non-attainment. In fact, several of the court’s
objections are addressable simply by determining and assigning emissions
budgets based on a state’s actual contribution to a downwind state’s non-

BId.

7 Id.

5 Id. at 921-22.

7S Id. at 922.

77 The court also endorsed one border state challenge, the challenge to Minnesota’s inclu-
sion, and rejected challenges to the inclusion of Texas and Florida. Id. at 923. Minnesota
Power asserted several errors in EPA’s calculation of Minnesota’s pollutant contribution to
downwind states. Final Joint Brief of Florida Association of Electric Utilities et al. as to
Border State Issues, supra note 62, at 20-25. EPA did not address these errors, so Minnesota
cannot be included under CAIR without further justification. Id. at 926-27.

78 Some of the court’s other specific objections to CAIR are more straightforward, even if
the correction might require more time and effort from EPA. For instance, to respond to North
Carolina’s charge that EPA failed to give effect to “interferes with maintenance,” EPA could
analyze areas barely in compliance with the CAA and require reductions from states contribut-
ing SO, and NOx to these places. EPA also can reevaluate Minnesota’s contributions to down-
wind states.
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attainment. In that case, the SO, reductions would no longer correlate to a
state’s Title IV acid rain permits, states would not be assigned NO, reduc-
tions based on the heat input of EGUs, and all of CAIR would fall more
neatly within the provisions of the CAA. The reductions themselves would
then be clearly within the statutory mandate of section 110(a)(2)(D)(1)(D).

This step would dramatically change CAIR. First, determining reduc-
tions based on actual emissions from individual states means EPA would
need to abandon the cost factor in determining significant emissions.” Re-
ductions would be based solely on the air quality factor and not on current
technological feasibility.® The required emissions reductions would likely
be greater and harder for states and sources to reach. On the other hand, this
will also bring CAIR more in line with the original understanding of the
CAA, which is at its heart intended to be a technology-forcing statute.®!
Each state would thus be obligated to reduce only its own emissions affect-
ing a downwind state, not a portion correlated to acid rain program alloca-
tions or the heat input of EGUs.

While it seems fair that a state should only be responsible for its own
emissions, there would be other, less positive effects from such a shift.
Under CAIR, EPA distributed NO, reductions in proportion to EGU heat
input because it found such an allocation to be the most equitable approach,
recognizing the “different starting emissions profiles” of states.®?> This ad-
vantage will be lost when distribution is no longer correlated with fuel fac-
tors. Similarly, abandoning distribution of SO, reductions through the acid
rain program will mean CAIR SO, reductions will directly affect the acid
rain SO, cap-and-trade program.®® The reductions will create excess acid
rain SO, permits, allowing Western states to increase their SO, emissions.3

Even after addressing the cost factor, cap-and-trade itself still poses
substantial hurdles to resurrecting CAIR. The D.C. Circuit ruled trading in-
consistent with the Act because it does not guarantee that emissions will be
reduced in any individual state. Trading allows a state to buy its way out of
reducing its impact on neighboring states.®® Also, under a trading regime,
EPA does not have the flexibility to require one state to cease its interstate
polluting before a downwind state’s early attainment deadlines.®¢ EPA would

" The cost factor was among the portions of the rule invalidated by the D.C. Circuit.
North Carolina v. EPA, 531 F.3d at 916.

80 This assumes EPA wants to maintain an approach as similar to its current approach as
possible.

81 See Vanderver, supra note 11, at 6-7.

82 Clean Air Interstate Rule, 70 Fed. Reg. 25,162, 25,231 (May 12, 2005).

8 1d. at 25,229, 25,291.

8 1d. at 25,291.

85 North Carolina v. EPA, 531 F.3d at 907.

8 Places with earlier deadlines could buy allowances from states with later deadlines,
ultimately resulting in no impact on the downwind state’s attainment.
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therefore have to set a deadline before the earliest attainment deadline,
which EPA has already determined to be unfeasible.?’

One way EPA might try to preserve cap-and-trade as a mechanism is to
construct multiple pools of permits, one pool for each non-attaining state or
non-attainment area. All of the states or pollution sources contributing to
non-attainment in a particular area could trade for allowances. This solves
the primary problem of areas that never gain relief from out-of-state pollu-
tion sources when the polluters buy allowances instead of controlling emis-
sions. It also permits EPA to synchronize emissions limits and deadlines
with what is required to meet the statutory deadline for attainment in a par-
ticular area.

Such mini-trading regimes, however, have several disadvantages. Mul-
tiple pools increase administrative costs for EPA by requiring EPA to keep
track of which emissions reductions each State uses for each trading pool
and requiring the Agency to set emissions caps and initial allocations for
each pool. Multiple trading pools drastically reduce the efficiency of the
cap-and-trade program, undermining a primary benefit of a cap-and-trade
system.38

Multiple trading pools also do not address the problem of an upwind
state buying its way out of reducing emissions. EPA could alleviate this
concern by arguing that the initial permit allocation does hold a state pollut-
ing a downwind state accountable for reductions. EPA works to reduce the
state’s interstate pollution by putting an extra price on those emissions. It is
unclear whether the D.C. Circuit would view this structure as sufficiently
different from the current cap-and trade scheme. However, if the new cap-
and-trade program is aimed at reducing each state’s contribution to non-at-
tainment and will actually reduce non-attainment in the target area, then the
program will have a better chance of falling within EPA’s authority.

Finally, any regulation of SO, — regardless of the whether a cap-and-
trade system is used — will cause problems for the Title IV acid rain trading
program. Any forced reduction in SO, emissions will create an excess of
acid rain permits, artificially lowering their price for states not covered
under the new CAIR. As the court has made clear, however, this effect will
not be sufficient to justify altering the acid rain program. The D.C. Circuit
rejected a slew of arguments supporting EPA’s authority to harmonize new
SO, regulations with the acid rain program.* Any attempt to reduce SO,
emissions outside of the Title IV framework will therefore have to leave the
acid rain program untouched.

A new CAIR cap-and-trade program might tackle the SO, conundrum
by simply leaving the Title IV trading program as is. The CAIR SO, trading

87 Clean Air Interstate Rule, 70 Fed. Reg. at 25,176.

8 Byron Swift, U.S. Emissions Trading: Myths, Realities, and Opportunities, 20 NAT.
REesources & Env'r 3 (2005).

8 North Carolina v. EPA, 531 F.3d at 922.
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program would be separate from the Title IV acid rain program. CAIR
states will be emitting less SO, than before, making acid rain permits
cheaper for Western (non-CAIR) states. Western states will still emit more
SO, than before CAIR was enacted, but the amount of SO, nationally will
remain consistent. Separating the programs reallocates SO, emissions to
Western states, but allows regulation of ozone and PM, 5 precursors without
illegally altering the Title IV permits. Two separate programs might be the
only possible approach if EPA cannot find any other statutory authority per-
mitting changes to the Title IV program.

By mandating fundamental changes to the cap-and-trade program and
the emissions reductions standards, North Carolina v. EPA thoroughly
deconstructed CAIR. The D.C. Circuit’s ruling suggests that CAIR cannot
be reconstituted in anything resembling its present form and still pass judi-
cial review. However, by dividing Eastern SO, and NO, emitters into multi-
ple permit trading pools, a cap-and-trade program might survive the court’s
scrutiny. The new program would have to focus on reaching and maintain-
ing attainment in areas impacted by interstate pollution and would have to
create trading pools and deadlines aimed at that result. The other infirmities
of CAIR could be remedied, and permit trading, though unconventionally
framed, could be used to address interstate air pollution under Title I of the
CAA.

II. ISOLATING PORTIONS OF THE CLEAN AIR ACT

North Carolina v. EPA also has the effect of maintaining the indepen-
dence of the various CAA programs. The CAA contains many components
— regulating emissions ranging from those that cause acid rain, to those
from motor vehicles, to emissions from stationary sources.”® The regulatory
scheme governing stationary sources is also sub-divided further. The Pre-
vention of Significant Deterioration (“PSD”) program governs emissions
from stationary sources when an area is in attainment for that particular pol-
lutant.®! The Nonattainment New Source Review (“NNSR”) program con-
trols emissions of pollutants from stationary sources in areas that have not
reached attainment for a pollutant.”> Furthermore, a single chemical can be
regulated as part of more than one pollutant. For instance, NO, emissions
from a stationary source might be regulated under the PSD program for
ozone emissions because NOj is a precursor to ozone. The same area might
also be in nonattainment for NO; itself, so the NNSR program for NO, emis-
sions also applies to the source. Under CAIR, the interstate trading program
would apply to NO, as well.

%0 Vanderver, supra note 11, at 28, 119, 149, 200.

9142 U.S.C. § 7410(a) (2000); see also ARNoLD W. REITZE, JR., STATIONARY SOURCE
AND AR PoLrLuTiON Law 161 (2005).

242 US.C. § 7411.
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The numerous regulations create a complex scenario for industry. For
example, a NO, permittee may have to apply to EPA for a permit under the
NO, NNSR program, apply to the State to emit NO, under the ozone PSD
program, and buy allowances under the CAIR program. An emitter that has
a permit to emit NO, might not see the purpose behind obtaining two more
permits to emit the same level of NO,. Multiple permits from multiple per-
mitting agencies are costly and inefficient.”® The large transaction costs as-
sociated with obtaining the necessary permits will certainly disturb the
regulated community.**

However, this is the result suggested by the D.C. Circuit’s opinion in
North Carolina v. EPA. The court, by prohibiting EPA from reconciling SO,
reductions under CAIR through reducing allowances under the acid rain pro-
gram, maintained the separation between these parts of the CAA, even when
regulating the same chemical.”> The CAA provisions authorizing EPA to
take actions “necessary to carry out its functions” and EPA’s duty to “fit, if
possible, all parts of a statute into a harmonious whole” apparently do not
extend far enough to give EPA power to alter the Title IV permit program in
reconciling it with Title I obligations.”® The only permissible method for
EPA to regulate interstate SO, and NO, is through separate CAA Title I
programs.

This byproduct of North Carolina v. EPA gives all sides a bit to cele-
brate, despite or even because of its inefficiency. Increasing the burdens to
obtaining a permit will make it more difficult for potential polluters to get
permits for additional emissions. Environmentalists will surely appreciate
and take full advantage of these administrative hurdles. For its part, industry
will celebrate the court’s willingness to check what might be seen as exces-
sive Agency action, requiring congressional action to significantly change
existing programs. Regardless of the point of view, however, North Caro-
lina v. EPA clearly constrains Agency alterations to the CAA’s often piece-
meal structure. Even if other parties can see a silver lining in this
consequence, EPA will be left with a restricted sphere of action.

III. THE FUTURE FOR ENVIRONMENTAL CAP-AND-TRADE SCHEMES

North Carolina v. EPA also exposes hesitancy on behalf of the D.C.
Circuit to permit loose interpretations of the CAA and other statutes. The
court interpreted the provisions of section 110(a)(2)(D)(i)(I) narrowly, fore-

93 See Frances H. Irwin, An Integrated Framework for Preventing Pollution and Protect-
ing the Environment, 22 EnvTL. L. 1, 17-18 (1992); James M. Buchanan & Yong J. Yoon,
Symmetric Tragedies: Commons and Anti-Commons, 43 J.L. & Econ. 1, 11-12 (2000).

94 See Christopher S. Decker, Corporate Environmentalism and Environmental Statutory
Permitting, 46 J.L. & Econ. 103, 105 (2003); Elizabeth M. Moss, Clean Air Act Implementa-
tion: An Industry Perspective, 14 PAace ENvTL. L. REV. 63 (1996).

% North Carolina v. EPA, 531 F.3d 896, 922 (D.C.C. 2008).

% Id. (internal quotations omitted).
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closing a regional solution to interstate sources of PM,s and ozone. Any
regulatory framework must fit neatly within the language of the statute and
only regulate emissions impacting a downwind state. Agencies will have
difficulty independently adopting trendy regulatory schemes under older
statutory authorities.

The D.C. Circuit’s decision to limit agency authority will strengthen
congressional control and limit agency discretion. In North Carolina v.
EPA, the court prevented the Agency from implementing a trading scheme
that was beyond the original intent of section 110(a)(2)(D)(i)(I). Section
110(a)(2)(D)(i)(I), the court made clear, was part of an environmental law
that envisioned “command and control” type regulations.”” Under such re-
gimes, the Agency sets standards demanding a certain response from the
regulated community and seeks out and penalizes all who fail to comply.
CAIR, in contrast, was not a “command and control” type regulation, but a
market-based system and thus not permitted under the CAA. The D.C. Cir-
cuit found it too great of a stretch to force an Agency-created market-based
system into “command and control” statutory provisions.

North Carolina v. EPA implies that EPA cannot easily enact market-
based regulations under “command and control” type statutes. EPA will
need explicit congressional authorization before putting into practice mar-
ket-based solutions falling outside of the strict language of a statute. Only
market-based programs closely tailored to the statutory text will be success-
ful, a conclusion that easily extends to other environmental laws. For in-
stance, if EPA attempts to offer a cap-and-trade system under the Clean
Water Act, regulators will have to closely fit the program to a statutory text
focused on improving the quality of individual water bodies.”

This observation is especially salient in light of recent efforts to address
climate change. The Supreme Court has ruled that carbon dioxide is a pollu-
tant under the CAA.” However, the ruling of North Carolina v. EPA means
that EPA will have trouble putting in place a cap-and-trade program to con-
trol climate change under the CAA. This is significant because the charac-
teristics of climate change make it well suited to control through a cap-and-
trade program.!'® North Carolina v. EPA thus presents a large hurdle for
implementing innovative and modern environmental regulations.

Some environmentalists, however, will applaud North Carolina v. EPA
for its effect of hindering the implementation of market-based policies.
Some environmental activists prefer traditional regulations for the stigma-
tizing effect they attach to the regulated behavior. Market-based solutions,

7 Market-based systems were not added to the CAA until 1990, when Congress crafted
the Title IV cap-and-trade program. Vanderver, supra note 11, at 28-29.

% See 33 U.S.C. § 1312 (2000).

% Massachusetts v. EPA, 549 U.S. 497 (2007).

100 See Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg.
44,410 (July 30, 2008).
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they argue, might sanction and legitimize pollution duly paid for.'”' Others
dislike market-based solutions for environmental justice reasons.!? If pollu-
tion has only a monetary cost, the associated costs may be easier to ignore.
North Carolina v. EPA might serve as precedent minimizing agency modifi-
cations of “command and control” regulatory programs.

North Carolina v. EPA is an instance of the court using its authority to
stop agency actions extending beyond the agency’s statutory authority. Re-
gardless of how promising the regulation might be for the environment or
the regulated community, EPA cannot impose regulatory schemes beyond
what was authorized by Congress. The ruling supports the argument that
drastic changes to environmental statutes must be passed by the legislature.

CONCLUSION

North Carolina v. EPA struck down EPA’s attempt to regulate interstate
pollution sources of PM,s and ozone. The D.C. Circuit determined that
EPA’s regulations were beyond the statutory authority found in section
110(2)(2)(D)(1)(D) of the CAA because, among other reasons, it did not pre-
cisely address pollution from a state impacting the nonattainment of another
State. The court’s rejection of CAIR sets a precedent likely to influence
other environmental law cases. North Carolina v. EPA renders the use of a
cap-and-trade program to address interstate particulate matter and ground-
level ozone nearly impossible without congressional action, unless EPA cre-
ates trading pools for each affected downwind state or attainment area. The
case reinforces the isolation of each of the CAA’s independent air quality
programs and discourages Agency attempts to reconcile or streamline CAA
requirements. Finally, North Carolina v. EPA hinders future attempts at in-
ventive interpretations of environmental law statutes to justify market-based
regulatory schemes — including those designed to mitigate the effects of
climate change. The holding thus reduces EPA’s flexibility not only in im-
plementing the CAA but also in regulating the nation’s pollution in general.
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