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An estimated 700,000 undocumented immigrants enter the United 
States every year.1 According to the U.S. government, more than 10 million 
undocumented immigrants currently live in this country and almost sixty 
percent of them came from Mexico.2 In 2004, Mexican immigrants living 
in the United States sent home a staggering $16.6 billion in remittances.3 
This amount exceeds Mexico’s revenue from foreign investment as well as 
tourism,4 and is surpassed only by the country’s proceeds from oil ex-
ports.5 It is therefore important to recognize that if the United States sought 
to simply repatriate all undocumented immigrants, it would be asking 
Mexico to collaborate in cutting off its single greatest source of income 
and creating a ten percent increase in its population composed com-
pletely of unemployed deportees. However, Mexico would not be the only 
country to suffer from a mass deportation initiative. Experts estimate that 
a program that sought to deport at least eighty percent of undocumented 
immigrants would cost the United States more than $200 billion over ªve 
years.6 In addition, the nation would only have the administrative and 
enforcement resources to deport approximately 150,000 people per year, 
less than two percent of the undocumented population.7 These realities 
highlight the need for an approach to undocumented immigration that, in-
stead of focusing only on enforcement, would also provide proactive solu-
tions that could both prevent undocumented immigration by making legal 
work alternatives available and encourage the U.S. undocumented popula-
tion to come out of the shadows and take steps to seek a legal status. 
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The Senate bill introduced by Senators John McCain (R-Ariz.) and 
Edward Kennedy (D-Mass.), which Congress will consider in the spring 
of this year, is a promising ªrst step.8 It would create realistic avenues for 
legal migration by implementing a guest worker program open to both 
undocumented U.S. residents and workers living abroad, and establishing 
an opportunity for all program participants, including those currently 
undocumented, to apply for legal residency.9 This Note will examine and 
evaluate the bill in light of the relevant history, alternatives, and empiri-
cal evidence. 

The ªrst Part of this Note will provide a brief overview of the his-
tory behind guest worker programs in the United States and the lessons 
learned from those programs. The second Part will explore the main pro-
visions of the McCain-Kennedy bill and compare the competing proposal, a 
bill introduced in the Senate by Senators John Cornyn (R-Tex.) and Jon 
Kyl (R-Ariz.). The third Part will discuss some of the evidence that sug-
gests that the main purposes and provisions of the bill are sound. It will 
also discuss some of the proposal’s weaknesses and suggest potential ways 
of improving the provisions in question. The purpose of this Note is to 
provide a comprehensive analysis of the most effective and plausible ave-
nues for the implementation of a guest worker program that addresses the 
realities of immigration in the United States. 

I. The History of Guest Worker Programs: From WWI to Today 

The concept of a temporary migrant worker program has been in ex-
istence since 1917 when the Department of Labor, responding to a labor 
crisis brought about by increasingly strict immigration restrictions, cre-
ated a guest worker program for agricultural laborers from Mexico.10 Ap-
proximately 72,000 guest workers participated in the program between 
1917 and 1921.11 However, by 1924, worsening economic conditions led 
the government to discontinue the program and create the United States 
Border Patrol to curb illegal immigration.12 In 1931, the Department of 
Labor took more drastic measures by ordering a series of raids designed 
to locate and deport all undocumented people in the country.13 These raids 
resulted in the expulsion of thousands of people of Mexican descent, many 
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of whom were later found to be American citizens who had been wrongly 
deported.14 

With the labor shortages of World War II came a new wave of de-
mand for migrant labor. This spurred the 1942 creation of the second Mexi-
can Labor Program, which became known as the “Bracero” program.15 
The program allowed for the temporary admission of unskilled workers 
to ªll U.S. job openings, most of which were in agriculture. By 1959, the 
Bracero program had grown signiªcantly; that year alone, 450,000 Mexi-
cans were admitted into the United States under the program.16 However, 
by the early 1960s, the program began to face strenuous opposition both 
from the labor sector and from civil rights groups that protested the poor 
treatment of workers by employers.17 Inquiries by the media and Congress 
revealed that the strong dependency of the Bracero workers on their em-
ployers resulted in grave violations of workers’ rights including illegally 
low wages, miserable living conditions, and abuse at work.18 Employers 
that hired Braceros routinely disregarded contract obligations, by, for exam-
ple, housing workers in stables, refusing them medical care, and charging 
them excessive amounts for the shelter and round-trip transportation the 
employers were required to provide for free.19 In addition, there were nu-
merous reports of physical abuse of workers and other violations of hu-
man rights. However, due to both the lack of government supervision of Bra-
cero employers and the employers’ absolute control over workers’ immi-
gration status, these abuses were seldom reported or discovered.20 Instead, 
the abuses were uncovered by an independent Congressional inquiry and 
by the efforts of activists that documented and exposed them.21 Further-
more, Congress worried that the program had diminished employers’ in-
centives to provide reasonable wages and working conditions since they 
could always hire migrant workers who would accept whatever conditions 
they were given. In response to this situation, Congress ended the Bracero 
program in 1963.22 

The Bracero program was replaced in part by the H-2 visa for tem-
porary workers, which allowed employers to hire workers from abroad 
for both agricultural and non-agricultural jobs.23 However, like the Bracero 
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program, the H-2 visa program gave employers almost complete control 
over the workers and their status and was consequently plagued by many 
of the same problems of worker abuse.24 Congressional investigations re-
vealed that, partly due to the high dependence of workers on their employ-
ers, guest workers often experienced many of the abuses associated with 
the Bracero program ranging from unpaid wages to physical abuse and 
virtual slavery.25 As a response, Congress revamped the H-2 visa program 
in 1986 by dividing it into agricultural and non-agricultural visas, insti-
tuting strict requirements for employers, and implementing a certiªcation 
process designed to combat employer abuse.26 However, the new H-2 visa 
program is greatly limited and has many of the dependency problems as-
sociated with prior programs. Since the visas are employer-speciªc and must 
be requested by the employer, they create a situation of dependency simi-
lar to that of past programs.27 In addition, the program only admits around 
100,000 temporary workers per year, which is equivalent to fourteen per-
cent of the inºow of undocumented migrants.28 The demand for tempo-
rary workers so exceeds the availability through the program that, in 2004, 
the H-2 visa limit was exhausted by February 1.29 Commentators argue 
that this approach to the employment of foreign workers is not only an 
inadequate response to the true supply of and demand for immigrant la-
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bor, but also suffers from the same lack of protections that has led to the 
endemic abuse of workers in the past.30 

When the North America Free Trade Agreement (NAFTA) was signed 
in 1994, many saw it as a potential response to illegal immigration.31 The 
argument was that by stimulating economic development in Mexico, 
NAFTA would ameliorate the economic conditions that motivated work-
ers to emigrate in the ªrst place. Despite its economic success, however, 
NAFTA seemed to have little effect on immigration and, some argue, 
actually worsened the undocumented worker problem by displacing Mexi-
can workers and increasing the demand for unskilled labor in the United 
States.32 

In February 2001, President Bush and newly elected President Vicente 
Fox of Mexico introduced an initiative that would work toward the crea-
tion of “an orderly framework for migration that ensures humane treat-
ment [and] legal security, and digniªes labor conditions.”33 They created 
a high-level working group which met in the summer of 2001 and re-
viewed proposals from a number of private groups on ways to reform the 
immigration system.34 In June 2001, the Mexican government introduced 
its proposal, which called for the legalization of the undocumented Mexican 
citizens then living in the United States and the creation of a guest worker 
program.35 In August 2001, the American and Mexican negotiators reached a 
preliminary agreement for a program that would authorize temporary work-
ers in certain sectors of the economy that have traditionally employed 
immigrants.36 The plan also would have allowed the guest workers to ap-
ply for legal residency status after a certain period of time in the United 
States.37 

On September 5, 2001, the presidents held a press conference where 
President Bush announced cautiously that a “complex process” would 
have to be completed before a guest worker program could be imple-
mented.38 President Fox, on the other hand, called for an agreement on 
the program by the end of that year.39 However, with the attacks of Sep-
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tember 11, the White House shifted its focus to the war on terror and ne-
gotiations on a guest worker program were postponed indeªnitely.40 

In July 2003, the Senate revived the debate over the guest worker 
program. It was spurred in part by the introduction of two new bills that 
would create temporary worker visas. Senator John McCain and Repre-
sentatives Jim Kolbe and Jeff Flake, all Arizona Republicans, introduced 
a guest worker plan that would create temporary work visas correspond-
ing to the number of jobs left unªlled by Americans in a Labor Depart-
ment job registry.41 The plan also would allow guest workers to apply for 
citizenship after three years. That same month, Senator John Cornyn in-
troduced a plan to create temporary worker visas in which applicants would 
receive authorization to work for three years and then would return to 
their home countries.42 Although Congress did not take action on either 
proposal, President Bush introduced his own proposal in January of 2004.43 
His proposal included a plan to give temporary legal status to undocu-
mented workers living in the United States and those applying from 
abroad. Under his plan, the workers would be given a three-year permit 
with the possibility of renewal.44 In his program, the President emphasized 
that although he opposed amnesty, he wanted applicants to have the op-
portunity to apply for legal status. To that end, his proposal included a 
measure that would increase the number of permanent residency permits 
available.45 

In May 2005, Senator John McCain, this time joined by Senator Ed-
ward Kennedy of Massachusetts, again introduced an immigration bill 
that included a guest worker component.46 Senate Bill 1033, entitled the 
“Secure America and Orderly Immigration Act,” soon gained support from a 
variety of groups ranging from the U.S. Chamber of Commerce to the 
Mexican American Legal Defense and Education Fund.47 In July of that 
year, Senator John Cornyn, joined by Senator Jon Kyl, introduced a new 
version of his own bill—Senate Bill 1438, the Comprehensive Enforce-
ment and Immigration Reform Act of 2005, which, although resembling 
the McCain-Kennedy bill in some respects, differs in that it offers no ave-
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nues for undocumented people residing in the United States to apply for 
permanent residency.48 These two bills—the McCain-Kennedy S.B. 1033 
and Cornyn-Kyl S.B. 1438—remain the main competing guest worker pro-
posals in Congress. Meanwhile, in his latest State of the Union address, 
President Bush urged Congress to adopt a “rational, humane” guest worker 
program, setting the stage for what will likely be a resolution to the de-
bate before the end of the year.49 The McCain-Kennedy bill is slated to be 
at the center of the debate that will determine whether a guest worker pro-
gram will indeed be the rational, humane approach that deªnes the con-
tours of America’s future immigration policy. 

The following Part will discuss the main provisions of the McCain-
Kennedy bill and will compare them to the Cornyn-Kyl proposal to show 
the ways in which the former addresses some of the important risks, chal-
lenges, and realities ignored by the latter. 

II. The McCain-Kennedy Proposal 

A. Main Provisions 

1. The Essential Worker Program’s Basic Elements 

The McCain-Kennedy bill, S.B. 1033, amends the Immigration and Na-
tionality Act (INA)50 by creating the Essential Worker Visa, which would 
allow foreign workers to apply for a temporary work permit with a dura-
tion of three years that could be renewed for three more years for a total 
of six years of work authorization.51 The visa is available to both workers 
living abroad and those undocumented workers living in the United States at 
the time of the Act’s adoption; however, in order to qualify for applica-
tion, undocumented workers have to pay a $1,500 penalty fee.52 

The temporary visa can be used by any employer in the United 
States and workers are allowed to change jobs once they are working un-
der the visa, as long as they ªnd new employment within forty-ªve 
days.53 The portable feature of this visa eliminates the employee’s com-
plete dependency on one single employer, which has been cited as one of 
the main factors behind guest worker abuse in the past. Since the worker’s 
legal status does not depend upon one employer, participants in the guest 
worker program will have greater leverage to enforce their rights. The bill 
dictates a set of requirements for eligibility including evidence of em-
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ployment, a medical examination, a $500 fee, and, for workers living 
abroad, evidence that they have a foreign residence to which they intend 
to return.54 Additionally, the bill sets out a variety of grounds for automatic 
ineligibility, including conviction for crimes and national security con-
cerns.55 It proposes to create 400,000 visas with a possible increase of up 
to twenty percent annually if the visas are exhausted early in the year.56 

2. Protection of Workers’ Rights 

Section 304 provides a comprehensive explanation of the rights and 
protections available to workers under the program.57 The bill provides that 
program participants are entitled to all the labor and employment rights 
available to American workers.58 In addition, it requires employers to pro-
vide guest workers with the same beneªts and tax treatment available to 
regular employees.59 This section also includes other provisions outlaw-
ing threats to employees and protecting whistleblowers and striking work-
ers.60 Section 304 also proposes speciªc requirements for recruiters of 
guest worker program participants abroad. Every Foreign Labor Contrac-
tor (FLC), deªned as anyone who recruits, solicits, or hires a guest worker, 
would be required to provide full information to workers about the terms 
and nature of the work agreement as well as any other potentially relevant 
information, such as whether the FLC works on commission from the em-
ployer and whether the employer is involved in ongoing labor disputes.61 
FLCs would also have to undergo a comprehensive certiªcation process de-
signed to ensure their compliance with the law’s requirements and prevent 
unauthorized contractors from proªting from the recruitment of workers.62 

The section also proposes a complaint mechanism and penalties for 
enforcement of guest workers’ rights.63 The responsibility for collecting and 
addressing complaints from workers who allege that their rights have been 
violated falls on the Secretary of Labor.64 The process includes a deter-
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mination of reasonable cause followed by a hearing and decision.65 The 
process of adjudication is designed to take no longer than 150 days from 
the date the complaint is submitted.66 The section outlines a series of penal-
ties associated with violations, including a fee of up to $25,000 for a vio-
lation of workers’ rights and $35,000 for a violation of the Foreign Labor 
Contractor provisions.67 The maximum fees apply only if the guest worker is 
physically harmed as a result of the violation.68 

3. Eligibility for Permanent Residence 

Perhaps the most controversial part of the bill is that which outlines 
the process for workers to either self-petition or petition through their em-
ployers for permanent residency status.69 This eligibility for permanent 
residence applies both for foreign workers and undocumented workers 
who were living in the United States prior to participating in the pro-
gram. The section requires that workers apply while present in the United 
States and that they either demonstrate knowledge of the English lan-
guage and understanding of the history and government of the United States, 
in accordance with the requirements of the INA, or demonstrate that they 
are undertaking a course of study that will allow them to develop that 
knowledge.70 

The bill sets additional requirements for workers who were previ-
ously undocumented residents.71 It requires that applicants for adjustment 
of status also prove that they were present and employed in the United 
States at the time the bill was adopted and that they undergo a security and 
background check.72 The section also speciªes that, once a currently un-
documented worker applies for status, he will be granted an employment 
permit, permission to travel abroad, and immunity from detention or de-
portation while his application is pending.73 For all applicants, regardless 
of their previous status, the permanent residence authorization, if granted, 
applies to their spouse and children as well.74 

The program establishes a limited remedy for unsuccessful perma-
nent residency applicants.75 It authorizes one level of administrative re-
view and subsequent judicial review by a federal court.76 The standard for 
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judicial review requires that the applicant establish either abuse of discre-
tion or a conclusion that the ªndings of the administrative judge are “di-
rectly contrary to clear and convincing facts contained in the record.”77 

4. Safeguards and Forward-Looking Strategies 

In addition to setting out the initial parameters of the program, the 
bill also creates a system for its evaluation and continued development. It 
creates the Essential Worker Visa Program Task Force to analyze the meas-
ures as they are implemented and to make regular recommendations to 
Congress regarding the program.78 In addition, the bill creates a system to 
give U.S. workers an opportunity to have ªrst choice of jobs by requiring 
all employers hiring guest workers to ªrst list the job for thirty days in a 
recruitment system to be administered by the Department of Labor that 
will target U.S. citizens and permanent residents.79 The bill also author-
izes the Secretary of State to enter into agreements with foreign govern-
ments to develop strategies that facilitate their citizens’ participation in the 
program, provide economic incentives for workers to return to their home 
countries, and facilitate the reintegration of workers upon their return, 
among other things.80 

These additional safeguards and strategic initiatives designed to en-
sure the success of the program are evidence of the bill’s holistic, bal-
anced approach to the guest worker challenge. The bill not only offers a 
viable legal alternative to undocumented work and a realistic opportunity 
for the 10.3 million undocumented people in the country to legalize their 
status, but it also provides long-term initiatives to ensure that workers 
have attractive options once the program ends. These aspects of the bill 
provide solutions to combat undocumented migration in both the short 
and long term in a way that takes into account the realities that motivate 
migrant workers. 

B. The Cornyn-Kyl Alternative 

While there have recently been several other proposed bills intro-
duced in the Senate that would create some type of guest worker program, 
the bill that has emerged as the main alternative to the McCain-Kennedy 
proposal is Senate Bill 1438, spearheaded by Senator John Cornyn and 
Senator Jon Kyl.81 While this bill shares many of the purposes of the 
McCain-Kennedy proposal, some of its elements would compromise the 
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effectiveness of a guest worker initiative by providing signiªcantly fewer 
incentives for undocumented workers currently living in the country to 
apply. 

The main difference between the Cornyn-Kyl and McCain-Kennedy 
bills is that the former would provide no path to permanent residency for 
undocumented workers. In fact, the bill would require undocumented work-
ers to return to their home countries and apply from the same pool as 
applicants living abroad. The bill introduces a Deferred Mandatory De-
parture status, which gives undocumented migrants currently living in the 
United States up to ªve years to leave the country and makes them eligi-
ble to apply for the guest worker program only after they return to their 
home countries.82 This provision would require applicants to undertake 
the risk of having to leave permanently if they are not admitted in ex-
change for the possibility of up to six years of work authorization. The lack 
of a legalization option would likely make the program much less appeal-
ing to immigrants since it would require them to trade the opportunity to 
live and work in the United States indeªnitely without authorization for 
only a chance of obtaining a short-term visa for work and then returning 
to their countries permanently.83 

In addition to the signiªcant downside of having no long-term op-
tions for workers, the application process proposed by S.B. 1483 is itself 
plagued with uncertainty and lack of continuity for participants. For ex-
ample, the initial visa secures work authorization for a period of two 
years. If the worker decides to re-apply, he must ªrst return to his home 
country, wait one year, and then obtain a new job offer.84 While S.B. 1483’s 
total period of work authorization of six years is the same as that pro-
vided for in the McCain bill, S.B. 1483 would require applicants to return 
twice to their country between re-application and stay there for signiªcant 
periods of time in order to be eligible for the full visa authorization. Con-
sidering that the applicant would have to secure a job offer from abroad 
each time, this process would make renewal cumbersome and unpredict-
able. 

The bill’s provision that limits participation to a speciªc set of employ-
ers authorized by the government to hire immigrants could also compro-
mise the safety and fairness of the program.85 This provision would make 
it much more difªcult for employees to change jobs once they arrive in 
the United States and could therefore leave guest workers vulnerable to 
the same sort of excessive control by their employers that led to many of 
the abuses associated with the Bracero programs of the past. With only a 
limited set of employers from whom to seek jobs, guest workers might feel 
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compelled to remain in a job with poor working conditions rather than 
risk losing their work authorization altogether. 

III. Evaluating the Proposal 

A. Supporting Factors 

1. The Impossible Cost of Enforcement-Only Approaches 

One reason the guest worker program must have a legalization op-
tion that provides sufªcient incentives for undocumented workers cur-
rently in the country to self-identify is that the theoretical alternative, simply 
trying to deport all those who are undocumented, is both ªnancially and 
practically impossible. Estimates that the deportation of all undocu-
mented immigrants would cost between $206 billion and $230 billion 
over ªve years86 are actually conservative because they assume that ten to 
twenty percent of the undocumented workers currently living in the country 
would chose to leave on their own.87 Several members of Congress have 
already indicated their belief that the cost alone makes this an infeasible 
alternative. Senator Cornyn himself, as chairman of the Subcommittee on 
Immigration of the Senate Judiciary Committee, recently expressed his 
view that “the dirty secret is that we couldn’t deport 10 million illegal 
immigrants if we wanted to.”88 

In addition to the ªnancial barrier to a deportation-only approach, 
there are also several other resource-related factors that would make such 
a strategy impossible. For example, a mass deportation approach would 
require at least temporary detention for most deportees while the ofªcial 
deportation process is completed.89 Under the current process, each im-
migrant undergoing deportation procedures spends an average of 42.5 days 
in detention.90 However, currently the United States only has the capacity 
for the pre-deportation detention of 19,400 migrants, which is less than 
one percent of the total population of undocumented people in the coun-
try.91 In addition, an enforcement-only approach would require an unreal-
istically large increase in the number of immigration ofªcials available to 
conduct investigations and apprehensions. At present, the Department of 
Homeland Security employs approximately 13,600 immigration ofªcials, 
a force made up of approximately 11,000 Border Patrol agents and 2600 
interior enforcement ofªcials responsible for the detection and deporta-
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tion of undocumented people already living in the United States.92 That 
means that there are approximately 4000 undocumented people in the 
country for every currently employed interior enforcement agent. This is 
particularly striking in light of the Department of Homeland Security’s 
recently reported “record-high” deportation levels of 150,000 per year, 
amounting to a meager average of twelve deportations per immigration 
ofªcial per year.93 This would mean that, even if all of the currently em-
ployed immigration ofªcials, including Border Patrol agents, focused 
only on deporting undocumented people already living in the United 
States, it would take approximately sixty-four years to complete the mass 
deportation of the 10 million undocumented people in the country, not 
counting new undocumented immigrants arriving during the process. 
These numbers demonstrate that the current immigration enforcement sys-
tem would be vastly under-equipped to respond to an enforcement-only 
approach that sought the deportation of all undocumented immigrants. 

The above-mentioned barriers to mass deportation highlight the im-
portance of having a program that creates a legalization alternative that 
would make self-reporting desirable enough for undocumented migrants 
for them to risk having to return to their country if not admitted into the 
program. If the program only allows the beneªciary to work in the coun-
try for six years and then forces him to leave the United States, that will 
likely not be much of an incentive for most undocumented workers for 
whom the alternative is a chance at being able to continue working in the 
country indeªnitely. While some argue that what is needed is to raise the 
stakes on the enforcement side and thereby make illegal employment a 
less desirable alternative, the unfeasibility of mass deportation highlights 
why greater enforcement alone cannot be the answer. 

2. Undocumented Migrants, American Families 

The McCain-Kennedy bill addresses the reality that many of the un-
documented migrants currently living in the United States have raised fami-
lies in this country and have deep social and economic roots in their com-
munities. In addition, many of their children have been born and raised in 
this country.94 For those children, “returning” to their parents’ country of 
origin would amount to being ousted from their home and sent to a for-
eign land. While citizen-children do have the right to remain in the country, 
this program would force their parents to choose between leaving their 
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child in the United States in the care of others and bringing the child with 
them into deportation. There are 3.2 million citizen-children currently in 
the United States whose parents are undocumented.95 In fact, more than 
thirty percent of all undocumented people in the United States have at 
least one child that is a U.S. citizen.96 Under the INA, the child’s status as 
a citizen is rarely sufªcient to authorize his or her parents to remain in 
the country.97 Alternatives to the McCain-Kennedy bill that do not provide 
a path to legal residency would force the mass de facto deportation of mil-
lions of citizen-children who are not immigrants themselves. 

B. A Critique and a Proposed Solution 

Although the bill provides a number of remedies to protect the rights 
of employees enrolled in the program, it is vital that effective, realistic 
measures be implemented to prevent situations of abuse and mistreatment 
like those that surrounded the Bracero and H-2 visa programs. While the 
laws that created those programs also contained protections and safeguards 
for employees, the protections were rendered ineffective by the workers’ 
fears of losing their guest worker status, lack of information about their 
rights, complete dependency on their employer, and poor enforcement 
mechanisms.98 For this reason, in order for a guest worker program to be 
effective, the government must create an entity that can proactively in-
vestigate and prosecute violations of the guest workers’ rights. 

The McCain-Kennedy bill only provides for the Secretary of Labor 
to create methods for the “receipt, investigation, and disposition of com-
plaints by an aggrieved person respecting a violation of this section.”99 
However, such a system would put the burden on workers to initiate the 
complaints. There is extensive historical evidence that passive, reactive pro-
tection programs are ineffective in guest worker programs.100 For exam-
ple, in 1963, Congress introduced the Farm Labor Contractor Registration 
Act (FLCRA), designed to protect the rights of guest workers by requir-
ing employers to comply with certain labor standards, fully disclose em-
ployment terms, and disseminate information regarding workers’ rights.101 
However, ten years later, Congress declared the program a failure, con-
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cluding that it provided “no real deterrent for violators” and citing as 
evidence the fact that, during the ten-year period of its existence, only 
four employers had been prosecuted for non-compliance.102 One of the 
Act’s most apparent failures was that it required employers themselves to 
inform workers about their rights, something that employers who knew they 
were violating those rights would be unlikely to do, thereby creating a cycle 
of worker misinformation and acquiescence. Although Congress attempted 
to strengthen the enforcement power of the FLCRA in 1974 by creating a 
cause of action allowing aggrieved workers to bring suit against employ-
ers, Congress found that “many of the abuses which were the subject of 
the 1963 legislation continued unabated.”103 Commentators on the FLCRA 
and subsequent measures that rely largely on employee reporting cite work-
ers’ fear of retribution and overdependence on employers as some of the 
main reasons why complaint-based enforcement is ineffective.104 In addi-
tion to the failures in method, there were also structural defects inherent 
in the FLCRA that may prove instructive when viewed in relation to the 
McCain-Kennedy bill. Congressional evaluators of past migrant worker 
protection programs have expressed “serious doubt” about the capacity of 
the Department of Labor to implement such programs and were particu-
larly concerned with the low levels of violation investigations that the 
Department conducted under previous migrant worker protections laws.105 
These ªndings suggest that there may be institutional barriers to the ef-
fective protection of guest workers by the Department of Labor. The unique 
dangers affecting guest workers and the complex set of legal dynamics 
that apply to them require that the group in charge of informing guest work-
ers of their rights and investigating employer violations be specially de-
signed to address those particular circumstances. Instead, by instructing 
the Department of Labor to create a system that relies on unprompted 
worker complaints, the McCain-Kennedy bill replicates the main weak-
ness in the worker protection programs of the past. 

One way to address this challenge would be for the bill to create an 
independent enforcement group. This group would be in charge of inform-
ing guest workers about their legal rights and how to enforce them before 
they begin work under the visa. The agency would also be responsible for 
providing resources to encourage workers to report abuse, and conduct-
ing periodic audits and independent investigations of guest worker em-
ployers in order to combat unreported abuses proactively. These solutions 
would need to be speciªcally tailored to counter the obstacles to report-
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ing that have been explored in this Note. For example, the orientation proc-
ess informing workers about their rights should include the fact that em-
ployers would not be permitted to “blacklist” complaining workers or bar 
their eligibility. In addition, the enforcement system would need to create 
avenues for anonymous reporting to ease workers’ fear of retaliation. Fi-
nally, the investigative arm of the enforcement group could collaborate with 
local non-governmental organizations and community organizations to 
document abuses that might be reported by workers themselves. 

By addressing the most common barriers to enforcement, this approach 
would help create a culture of accountability, transparency, and collabora-
tion that could prevent a future resurgence of the historical problem of 
temporary worker abuse. 

IV. Conclusion 

The McCain-Kennedy bill is an effective response to the ªnancial 
and practical barriers that would make an enforcement-only approach unfea-
sible because it creates real incentives for undocumented people cur-
rently in the United States to take steps to legalize their status. Unlike the 
Cornyn-Kyl bill, it recognizes that, in order to be sustainable, a guest worker 
program has to look beyond temporary, dead-end solutions and focus instead 
on long-term, robust legal alternatives. However, in light of the numerous 
possibilities for endemic guest worker abuse that past programs have dem-
onstrated, it is vital that the bill incorporate a stronger, more proactive 
approach to protecting workers that does not rely solely on worker com-
plaints but rather seeks out and investigates complaints independently. In 
addition, since the bill would create portable visas that enhance the worker’s 
independence and leverage, it is important that workers be informed of 
their legal rights so that they may exercise that independence if it be-
comes necessary to enforce them. Once the bill incorporates greater pro-
tections, it will have the potential to revolutionize America’s immigration 
policy by creating a preventive solution to undocumented immigration 
that embraces the realities of the immigrant population and provides in-
centives for present and future migrants to come out of the shadows and 
take the path of the law. 


